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24,  last  line,  and  p.  28,  last  line  bat  three,  see  also,  p.  252  n. 

28,  note,  see  also,  p.  625  n. 

83,  note,  see  also,  pp.  318  n.,  321  n. 

47,  note,  see  also,  pp.  477  n.,  486  n. 

48,  note,  see  also,  p.  486  n, 

63,  note  (a),  see  also,  pp.  48  n.,  486  n. 
103,  line  12,  dele  "  and  thereby." 

114,  last  line  bnt  6,  after  " separate  use,"  add  "or  be  settled  to  her  separate 

use  only  during  covert  are;"  and  to  last  tine,  add  "  HanduU  y.  Bris- 
coe, 22  Bear.  496." 

115,  line  7,  add  "Hanchctt  y.  Briscoe,  supra." 
140,  note.  See  Phillips  on  Copyright. 

206,  210,  notes  (a).  It  will  be  borne  in  mind  that  where  a  vendor  seised  in  fee 

has  married  since  1  January,  1834,  his  wife  if  not  a  necessary  or  proper 

party  to  his  conveyance  :  see  p.  179. 
221,  line  15,  after  "of  which  he  is  seised,**  add  "except  for  an  estate  tail.** 
229,  last  line  bat  4,  after  Precedent  IX.  add  "  XXI.  ;"  ^  dele  for  life  and." 
283,  note.  The  reference  to  Concise  Prec  should  be  p.  73,  5th  ed. 
294,  line  21,  dele  "p.  76.M 

860,  last  line  but  2,  the  reference  should  be  to  Prec.  LXXVII. 
886,  note  (6),  Ez  parte  Lord  Henley  is  now  reported,  29  Bear.  311. 
459,  note.  As  to  the  conveyance  of  the  copyholds  of  a  debtor  who  has  executed 

a  deed  for  the  benefit  of  his  creditors  under  the  Bankruptqy  A/Ct,  1861, 

s.  200,  see  a  letter  10  Jur.  N.  S.  178. 
479,  line  13,  after  "  possessed,"  add  "  of." 
485,  There  should  be  only  one  schedule. 


PRECEDENTS  IN  CONVEYANCING. 


AGREEMENTS. 


0B8KRVATI0HS. 


There  is  very  little  variety  in  the  formal  parts,  jbtoul 
tod  infinite  diversity  in  the  essential  stipulations  of 
Agreements;  and,  therefore,  forms  and  precedents 
are  of  less  use  in  the  preparation  of  those  than  of 
any  other  instruments.  Hence,  the  number  of 
Precedents  of  Agreements  in  this  collection  is  in- 
tentionally small;  and  the  draftsman,  having  once 
made  himself  acquainted  with  the  ordinary  form  of 
an  agreement,  must  prepare  such  as  come  before  him 
from  a  consideration  of  the  peculiar  circumstances  of 
each  case,  with  but  little  regard  to  his  precedent 
book.  The  leading  terms  of  agreements  are  gene- 
rally drawn  out  by  the  parties  themselves,  and  the 
task  of  the  professional  draftsman  consists  in  arrang- 
ing those  terms  in  proper  order,  clothing  them  with 
legal  language,  and  supplying  provisions  for  unfore- 
seen contingencies.  If  the  agreement  be  special  or 
complicated,  this  is  a  task  of  considerable  difficulty, 
and  one  which  can  be  successfully  accomplished  only 
by  a  person  of  experience. 

The  Precedents   here  given  of    Agreements  for 
Sales  and  Purchases  contain  few  special  stipulations 

/         tol.  n.  » 
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asiriRAL       relative  to  title,  or  other  matters,  because  a  large 

number  of  these  stipulations  are  to  be  found  in  the 

first  Volume  of  this  work  under  the  head  "Con- 
ditions of  Sale/'  arranged  according  to  the  subjects 
to  which  they  relate.  The  forms  there  given  may 
be  very  easily  adapted  for  insertion  in  agreements 
for  sale  by  private  contract ;  and,  therefore,  to  pre- 
vent needless  repetition,  the  draftsman  is  referred 
to  that  source  for  such  special  stipulations  as  he  may 
require. 

In  reference  to  the  form  of  agreement  to  be 
indorsed  on  conditions  of  sale,  given  ante,  vol.  i.,pp. 
646  and  553,  the  Editors  call  attention  to  a  recent 
decision  of  the  Privy  Council  in  Williams  v.  Byrnes, 
2  New  Bep.  47,  where  the  Court,  affirming  Williams 
v.  Lake,  29  L.  J.  K  S.  Q.  B.  1,  held  that  the  parties 
to  any  contract  or  bargain  within  88.  4s  and  17  of  the 
Statute  of  Frauds,  or  s.  7  of  Lord  Tenterdenys  Act, 
must  be  specified,  either  nominally  or  by  description  or 
by  reference,  in  the  note  or  memorandum  in  writing  re* 
quired  by  those  statutes.  It  appears,  therefore,  that 
the  vendors  should  be  so  specified  either  in  the  par- 
ticular or  conditions  of  sale,  or  in  the  ratification  of 
the  vendors  agent  at  the  foot  of  the  contract. 


AGREEMENTS. 


I. 

AGREEMENT  Without  Special  Conditions  (a)  for    Preokmht  i. 
ike  Sale  of  Freehold  Estate. 

*  SAL!  or 

VRBKHOLSS. 


AN   AGREEMENT  (6),  made   this day  of ,  L  Partie|L 

18 — ,  between  A.  B.,  of,  &c.  [vendor],  of  the  one  part; 
and  C.  D.,  of,  &c.  {purchaser],  of  the  other  part. 

1.  The  said  A.  B.  will  sell,  and  the  said  C.  D.  will  *•  Agreement 
purchase,  at  the  price  of  £ ,  the  fee  simple  in  pos-  purchase. 


(a)  This,  precedent  should  be  used  only  in  the  simplest  oases  where 
the  parties  mean  to  enter  into  an  open  contract.  In  other  oases 
Precedent  III.,  infra,  p.  9,  will  be  found  more  useful. 

(6)  The  Statute  of  Frauds  (29  Car.  2,  o.  3,  s.  4)  requires,  that,  with 
the  exception  of  agreements  for  leases  for  less  than  three  years  at 
a  rent  of  at  least  two-thirds  of  the  improved  value,  every  contract 
for  the  sale  or  purchase  of  lands,  tenements,  or  hereditaments,  or 
any  estate  or  interest  in  or  concerning  them,  shall  be  in  writing, 
signed  by  the  party  to  be  charged,  or  his  agent ;  and  the  statute  ex- 
tends to  those  oases  in  which,  though  not  professedly,  there  is  sub- 
stantially an  agreement  for  the  sale  of  an  interest  in  land.  (Dart, 
128,  Sugd.  V.  P.  128,  and  oases  there  cited.)  The  requirements  of 
the  Statute  of  Frauds,  and  of  Lord  Tenterden's  Act,  9  Geo.  4, 
o.  14,  s.  7,  are  not  satisfied  unless  the  written  agreement  or  memo- 
randum contains,  either  nominally  or  by  description  or  reference,  the 
names  of  both  parties,  the  seller  as  well  as  the  buyer :  Williams  v. 
Lake,  6  Jar.  N.  S.  45,  Q.  B. ;  S.  C.  29  L.  J.  N.  S.  a.  B.  1 ;  Williams 
y.  Byrnes,  2  New  Rep.  47.  (See  the  introductory  observations, 
supra,  p.  2.) 

It  has  been  usual  to  express  the  agreement  as  made  by  the  parties 
for  themselves,  their  heirs,  executors,  and  administrators,  but  for 
what  purpose  is  not  obvious.  With  a  view  to  a  specific  performance, 
the  words  are  altogether  superfluous,  since,  in  equity,  the  estate 
becomes  the  purchaser's  by  virtue  of  the  agreement;  and  speoifio 
performance  may  be  enforced  by  either  party  against  all  persons 
claiming  through  or  under  the  other,  without  regard  to  their  cha- 
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Prkoedkht  I. 

SALE  or 
FREEHOLDS. 

3.  Parcels. 

4.  ConaideratioB. 


5.  Vendor  to  de- 
liver abstract, 


6. — and  oonrey. 


7.  Day  for  com- 
pletion. 


session  of,  All  that,  &c.  [parcels]  (c),  the  said  price  of 

£ to  be  paid  by  the  purchaser  to  the  vendor  in 

manner  following  (that  is  to  say),  £ ,  part  thereof, 

immediately  after  the  execution  of  these  presents,  and 

£ ,  the  remainder  thereof,  on  the day  of 

next,  at  the  office  of . 

2.  The  vendor  shall,  within  from  the   date   of 

these  presents,  at  his  own  expense,  deliver  to  the  pur- 
chaser's solicitor  an  abstract  of  his  title  to  the  premises. 

3.  Upon  payment  on  the  said day  of at  the 

office  aforesaid  of  the  said  sum  of  £ ,  the  vendor  and 

all  other  necessary  parties,  if  any,  shall  execute  a  proper 
assurance  of  the  premises  to  the  purchaser  (d),  such 
assurance  to  be  prepared  by  and  at  the  expense  of  the 

purchaser,  and  to  be  left  by  him  not  less  than days 

before  the  said day  of at  the  office  aforesaid. 

4.  The  rents  \or  possession  (e)]  will  be  received  \pr 

raoter  of  real  or  personal  representatives.  And  as  far  as  regards  the 
purpose  of  bringing  an  action  on  the  contract,  the  naming  of  the 
representatives  is  useless  unless  the  instrument  be  under  seal;  for  an 
instrument  not  under  seal  cannot  bind  the  heir,  and  the  executors 
and  administrators  are  bound  without  being  named :  Co.  Litt.  209  a ; 
Oxford  v.  Manley,  Cas.  temp.  Talb.  108 ;  Bao.  Abr.  Heir,  F. 

(c)  The  agreement  should  state  clearly  the  nature  of  the  interest  to 
be  sold,  as  already  mentioned,  Vol.  i.,  p.  445,  though  in  a  contract 
for  the  sale  of  an  estate  no  words  of  limitation  are  neoessary  to  in- 
clude the  fee  simple :  31  L.  J.  Ch.  660.  Landtax,  since  all  land  is 
prima  facie  subject  to  it,  is  not  an  incumbrance  which  need  be 
specifically  mentioned:  see  Yol.  i.,  p.  55.  But  the  liability  to  a 
heriot  (which  may  be  due  in  respeot  of  a  freehold:  Damerelly. 
Protheroe,  10  Q.  B.  20 ;  Chichester  v.  Hall,  17  L.  T.  121,  Q.  B.)  should 
be  mentioned.  If  a  vendor  contract  with  two  different  persons  for 
the  sale  to  them  both  of  the  same  estate,  the  Court  of  Chancery  will, 
prima  facie,  enforce  the  contract  which  was  first  made :  Potter  v. 
Sander 8,  6  Hare,  1. 

(d)  It  has  been  usual  to  insert  in  agreements  for  conveyances  to 
purchasers  the  words  "  or  to  suoh  uses  as  he  or  they  shall  direct," 
or  similar  expressions ;  but  they  are  by  no  means  neoessary.  For  as 
the  purchaser,  by  the  oontraot,  has  acquired  the  absolute  dominion 
over  the  estate,  he  may  of  course  direct  it  to  be  conveyed  to  such 
uses  as  he  shall  think  fit. 

(e)  If  the  estate  bo  in  hand. 
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retained]  by  the  vendor  up  to  the  said day  of ,     Prkotdeht  I. 

and  as  from  that  day  the  outgoings  shall  be  discharged        BAM  0T 
and  the  rents  [or  possession]  taken  by  the  purchaser;      fbmholm. 
and  such  rents  and  outgoings  shall,  if  necessary,  be 
apportioned  between  the  vendor  and  purchaser  for  the 
purpose  of  this  stipulation. 

5.  If  from  any  cause  whatever  the  purchase  shall  not  8.  From  that  day 

be  completed  on  the  said day  of ,  the  purchaser  uke^r^Dts 

shall  pay  interest  after  the  rate  of  £ per  cent,  per  **d  profits,  and 

annum  on  the  remainder  of  the  purchase-money  from  payln 

that  day  until  the  purchase  shall  be  completed  (/). 

6.  If  any  error,  mis-statement,  or  omission  shall  be  9.  Compensation 
discovered  in  the  description  of  the  property,  the  same  c  Ufe' 

shall  not  annul  the  sale,  but  compensation  shall  be 
allowed  or  given,  as  the  case  may  require,  and  shall  be 
settled  by  E.  H.,  of,  &c,  and  G.  H.,  of,  &c.  (g),  or  an 
umpire  to  be  appointed  by  them  in  writing  before  they 
commence  their  duty,  and  the  decision  of  the  said  E.  H. 
and  G.  H.  if  they  agree,  and  of  the  umpire  if  they  dis- 
agree, shall  be  final  (fc).  In  witness  whereof  the  said 
A.  B.  and  C.  D.  have  hereunto  set  their  hands  the  day 
and  year  first  above  written. 

(/)  As  to  the  payment  of  interest  on  purchase-  money,  and  the 
effect  of  the  words  "if  from  any  cause  whatever,"  see  Vol.  i.,  612 
et  seq.  Tewart  v.  Lawson,  3  8m.  &  G.  307 ;  Tickers  v.  Hand,  26 
Beav.  630. 

(g)  In  case  the  parties  do  not  wish  to  name  referees  at  the  time 
of  the  execution  of  the  agreement,  the  form  of  an  agreement  for  the 
nomination  of  them  may  be  taken  from  the  common  Conditions  of 
Sale,  Vol.  i.,  p.  649,  n.  (&),  or  from  clause  2,  infra,  p.  10. 

(A)  An  agreement  to  sell  land  does  not  make  the  vendor  a  trustee  Mere  agreement 

for  the  purchaser  until  he  has  been  declared  a  trustee  by  a  Court  of  to  8eU  does  not 

Equity  in  a  suit  for  specific  performance  -  Re  Carpenter,  Eay,  418 ;  a  tn^^ 

Be  Prcpert,  22  L.  J.  948,  Ch. ;   Purser  v.  Darby,  4  K.  &  J.  41 ;  and 

though  it  operates  in  equity  as  a  conversion  into  personalty,  it  does 

not  take  the  legal  estate  in  the  land  out  of  the  operation  of  a  general 

devise  of  real  estate  oontained  in  a  will  previously  executed :   Re 

Manchester  and  Southport  Railway  Company,  19  Beav.  366,  see  369; 

nor  will  the  legal  estate  pass  by  a  devise  of  trust  estates :  Purser  v. 

Darby,  supra.     A  specific)  devise  of  the  whole  of  a  farm  previously  Devises  of  laud 

agreed  to  be  sold  will  pass  the  legal  estate  to  the  devisee ;  but  the  Agreed  to  be 

sold. 
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AGREEMENTS. 


Precedent  II. 

SAL*  OF  COPY- 

HOLD  HOUSE  AND 

FURNITURE. 

1.  Parties. 

2.  Recital,  that 
vendor  is  seised 
of  a  messuage, 


II. 

AGREEMENT  for  the  Sale  of  a  Copyhold  (a)  Mes- 
suage with  Fixtures  and  Furniture. 


AN    AGREEMENT    made    this 


day    of 


18 — ,  between  A.  B.,  of,  &c.  [vendor],  of  the  one  part ; 
and  CD.,  of,  &c.  [purchaser],  of  the  other  part :  Whereas 
the  said  A.  B.  claims  to  be  seised  of  or  entitled  to  all 
that  capital  messuage  [parcels],  being  copyhold  of  the 


Costs  of  obtaining 
a  conveyance 
from  infants,  by 
whom  to  be 
borne. 


Purchaser  of 
copyholds  has 
notice  of  the 
customs. 


personal  representative,  not  the  specific  devisee,  will  be  entitled  to 
the  money :  Knollys  v.  Shepherd,  cited  1  Jao.  &  W.  499 ;  and  in 
the  absence  of  a  speoifio  devise,  a  general  devise  of  real  estate 
after  a  contract  for  sale  will  prima  facie  pass  the  legal  estate 
in  the  land  sold :  Wall  v.  Bright,  1  Jao.  &  W.  494.  Where, 
however,  the  owner  of  a  farm  agrees  to  sell  only  part  of  it, 
and  afterwards  specifically  devises  the  farm,  it  seems  that  the 
legal  estate  in  the  part  sold  will  pass  not  by  the  specific  devise,  but 
by  a  general  devise,  if  there  be  such ;  and  in  the  absence  of  a  general 
devise,  will  descend  on  the  heir :  Re  Bogota  Settlement,  31  L.  J.  772, 
774,  Ch.  Should  a  vendor,  after  contracting  to  sell  land,  die  intestate, 
leaving  an  infant  heir,  each  party  must  bear  his  own  costs  of  a  suit 
for  obtaining  a  conveyance  from  the  infant:  Hodson  v.  Carter,  1 
New  Rep.  179 ;  and  the  role  is  ,the  same  where  a  vendor,  before  the 
contract,  has  devised  the  land  to  an  infant,  Murdin  v.  Patey,  1  New 
Rep.  566 ;  bat  if,  after  a  contract  for  sale,  the  vendor  devises  the 
land  to  infants,  the  costs  will,  in  the  absence  of  a  stipulation  to 
the  contrary  (Vol.  i.,  pp.  499, 642),  fall  on  the  vendor's  estate :  Purser 
v.  Darby,  4  K.  &  J.  41 ;  Creeswell  v.  Haines,  31,  L.  J.  237,  Ch. 

(a)  When  a  person  contracts  to  buy  a  copyhold  estate,  he  con- 
tracts to  buy  it  subject  to  all  the  customs,  fines,  heriots,  and  bur- 
dens, to  which  it  is  subject  by  the  custom  of  the  manor :  Hanbury 
v.  Litchfield,  2  Myl.  &  K.  629;  Vol.  i.,  p.  447.  And,  therefore, 
a  provident  person,  before  he  enters  into  any  treaty  respecting 
copyholds,  will  inform  himself  at  least  of  the  amount  of  the  fines 
and  heriots,  and  the  occasions  on  which  they  are  paid,  the  right 
of  the  copyholder  to  timber  and  minerals,  and,  generally,  of  the 
nature  of  the  customs  of  the  manor.  But,  it  may  be  observed,  that 
if  a  man  sells  copyhold  property  subjeot  to  a  condition  that  the  pur- 
chaser shall  take  the  timber  at  a  valuation,  he  must  produce  evidence 
to  satisfy  the  purchaser  that  the  copyholder  has  the  absolute  and 
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manor  of in  the  county  of ,  with  the  appur-  Pwwimh*  n. 

tenances,  for  an  estate  of  inheritance  in  possession  to  him     BAU  0T  oopt- 

and  his  heirs,  according  to  the  custom  of  the  said  manor ;  H0LD  noVB1k  AND 

and  is  also  absolutely  entitled  to  certain  fixtures,  far-  — — — — 

J  .  .      and  entitled  to 

niture,  pictures,  and  other  effects  in  or  about  the  said  chattels; 
messuage  and  premises :  And  whereas  the  said  messuage  8.— that  they 
and  hereditaments,  with  the  said  fixtures,  furniture,  pic-  ^^^2^^ 

tures,  and  other  effects,  have,  since  the day  of        ■,  occupied  and 

18 — ,  been  occupied  and  used  by  the  said  C.  D.  as  tenant  ©haserf  without" 
to  the  said  A.  B.,  but  no  rent  has  been  -paid  for  the  wntpud. 
same :  Now  the  said  A.  B.  and  0.  D.  hereby  agree  as 
follows : 

1.  The  said  A.  B.  shall  sell,  and  the  said  C.  D.  shall  *•  Agreement  to 
purchase,    the    copyhold  messuage    and    hereditaments  chase, 
hereinbefore  particularly  mentioned,  with  their  appur-  5.  Parcels, 
tenances  and  the  inheritance  thereof,  according  to  the 

custom  of  the  said  manor,  in  possession,  free  from  in- 
cumbrances, and  also  the  aforesaid  fixtures,  furniture, 

pictures,  and  other  effects,  at  the  price  of  £ ,  to  be  «.  Considera- 

paid  by  the  purchaser  to  the  vendor  in  manner  following 

(that  is  to  say),  £ ,  part  thereof,  immediately  on  the 

execution  of  these  presents,  £ ,  further  part  thereof, 

on  the day  of next,  at  the  office  of ,  and 

£ ,  the  remainder  thereof,  on  the day  of , 

18 — ,  at  the  same  office,  but  without  interest  on  the  said 

sums  of  £ and  £ up  to  the  said  respective  days 

of  payment  thereof. 

2.  The  vendor  shall,  within from  the  date  hereof,  £  Vendor  to  de- 

at  his  own  expense,  deliver  to  the  purchaser's  solicitor 
an  abstract  of  his  title  to  the  said  copyhold  premises. 


liver  abstract ; 


exclusive  right  to  the  timber,  although,  if  nothing  is  said  about  the 
timber,  and  it  is  therefore  included  in  the  purchase  of  the  estate, 
the  purchaser  can  raise  no  objection  in  respect  of  the  lord's  claim 
to  it. 

There  is  considerable  risk  in  purchasing  a  copyhold  messuage  Waste  of  copy* 
with  the  intention  of  pulling  down  either  the  messuage  itself  or  any  noldB* 
of  the  outbuildings ;  for  such  pulling  down  (even  if  the  premises  be 
re-built)  may  be  waste,  so  as  to  incur  a  forfeiture  of  the  tenement. 
(See  Doe  d.  Qrubb  v.  The  Earl  of Burlington,  5  B.  &  A<L  507 ;  and 
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Pbeobdbnt  II. 

SALB  OF  COPY- 
HOLD HOUSE  AND 
VUBJUTURR. 


8. — and  convey 
the  messuage ; 


9. — and  deliver 
the  chattels. 


10.  Purchaser  to 
continue  to  oc- 
cupy and  nee, 
rent  free,  till 
completion  of 
purchase. 


11.  Purchaser  to 
pay  interest  on 
his  purchase- 
money  if  pur- 

What  is  waste. 


3.  Upon  payment  at  the  office  aforesaid  of  the  said  sums 

of  £ and  £ on  the  respective  days  of  payment 

thereof,  the  vendor  and  all  other  necessary  (b)  parties  (if 
any)  shall  at  the  cost  of  the  purchaser  surrender  and  assure 
the  said  copyhold  premises  to  the  use  of  the  purchaser, 
his  heirs  and  assigns,  according  to  the  custom  of  the  said 
manor,  free  from  incumbrances,  but  under  and  subject 
to  the  rents,  accustomed  heriots,  fines,  suits,  and  services, 
as  from  the  25th  day  of  December  last ;  And  shall  deliver 
to  the  purchaser  all  the  said  furniture,  pictures,  and 
other  effects  in  or  about  the  premises,  and  shall  cove- 
nant for  the  title,  enjoyment,  and  further  assurance  of 
the  premises,  in  the  usual  form  and  manner,  the  deed  of 
covenants  to  be  prepared  by  and  at  the  expense  of  the 

purchaser,   and  to   be  left  by  him days  at  least 

before  the  said day  of ,  at  the  office  aforesaid. 

4.  The  purchaser  shall  continue  to  occupy  the  premises, 
and  to  use  the  said  fixtures,  furniture,  pictures,  and 
effects,  rent  free,  until  the  completion  of  the  purchase  (c), 
and  no  rent  shall  be  payable  by  him  for  the  past  occu- 
pation or  use  thereof. 

5.  If,  from  any  cause  whatever,  the  said  sums  of  £ 

and  £ ,  or  either  of  them,  shall  remain  wholly  or 

the  authorities  there  cited.)  But  there  is  no  authority  for  saying 
that  any  act  can  be  waste  which  is  not  injurious  to  the  inheritance 
either,  1st,  by  diminishing  the  value  of  the  estate ;  2ndly,  by  in- 
creasing the  burden  upon  it ;  Srdly,  by  impairing  the  evidence  of 
title.    Denman,  C.  J.,  5  B.  &  Ad.  517.    See  Tool  on  Waste. 

(6)  When  a  copyhold  has  been  devised  to  trustees,  who  are  not 
admitted,  and  the  beneficial  owners  sell  and  procure  the  purchaser  to 
be  admitted  on  the  surrender  of  the  customary  heir,  the  purchaser  is 
entitled  to  have  from  the  trustees  a  release  of  their  bare  right  to 
admittance :  Steele  v.  Waller,  28  Beav.  466. 

(c)  It  seems  probable,  that  an  agreement  of  this  nature  operates 
as  a  demise  from  the  vendor  to  the  purchaser,  till  the  day  fixed  for 
the  completion  of  the  purchase;  for  it  is  an  agreement  that  the 
vendor  shall  divest  himself  of  the  possession,  and  the  purchaser  come 
into  it  for  a  determinate  time,  being  less  than  three  years.  (See 
Back.  Abr.  tit.  Leases,  K. ;  WHkineon  v.  Hall,  3  Bing.  N.  G.  508, 
532.)  The  Real  Property  Act,  8  &  9  Yict.  c.  106,  s.  3,  requires 
leases,  whioh  by  law  must  be  made  in  writing,  t.6.,  for  three  years 
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partially  unpaid  after  the  days  hereinbefore  appointed    Pjuoidbnt  u. 
for  the  payment  thereof  respectively,  they  shall  carry     gALioToopr- 

interest  at  the  rate  of  £ per  cent,  per  annum,  from  H0LD  H0UM  AKJ> 

the  days  on  which  the  same  respectively  ought  to  have 

been  paid  until  the  purchase  shall  be  completed (d).  pietedby agiven 

6.  All  taxes,  rates,  quit-rents,  and  other  outgoings  pay-  <**!• 
able  in  respect  of  the  said  premises  shall  be  paid  up  to  J2-  T0** *?* 
the  said  25th  day  of  December  last,  by  the  vendor,  and  paid, 
from  that  day  by  the  purchaser;  And,  lastly,  [add  the 
compensation  clause,  Precedent  XVI.].    In  witness,  &c. 


III. 

AGREEMENT   with    Ordinaby   Stipulations   a$   to  Pmwedeht  m. 
Title  for  sale  of  a   Freehold,  Copyhold,  -and    8ALH"o7frii*. 

Leaseholi)  Estate.  holds,  COPY- 

HOLDS, AND 

AN  AGREEMENT,    made  this    day    of  ,      masmoldb. 

between  A.  B.,  of,  &c.  [vendor],  of  the  one  part,  and  l.  Parties 
C.  D.,  of,  &c.  [purchaser],  of  the  other  part, 

1.  The  said  A.  B.  will  sell,  and  the  said  G.  D.  will  2.— agree  to  sell 

purchase,  at  the  price  of  £ ,  the  estate,  com-  "_Saroekr 

prising  the  manor  of ,  and  the  mansion-house  of 

hall,  and  divers  messuages,  farms,  lands,  cottages,  and 
hereditaments,  containing  altogether  700  acres  of  land, 

more  or  less,  in  the  parishes  of,  &c,  in  the  county  of , 

the  particulars  whereof,  according  to  the  description  by 
which  the  said  A.  B.  purchased  the  same  in  the  years 

and (but  which  description  in  consequence  of 

alterations  made  by  him  and  by  former  owners  of  the 
property  is  now  not  strictly  accurate)  are  shown  delineated 


or  more,  see  supra,  p.  3,  n.  (ft),  to  be  under  seal;  but  an  agreement 
not  under  seal  for  a  lease  for  three  years  from  next  Lady-day,  and 
for  a  lease  till  next  Lady-day,  is  valid:  JRollason  v.  Lean,  7  H. 
&  N.  73. 

(d)  See  supra,  p.  6,  n.  (/) ;  and  as  to  what  is  the  oompletion  of  the 
purchase,  Vol.  L,  p.  521. 
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PftBOIDlHY  IIL 

8Alb  or  rus- 

HOLDS,  OOPY- 
HOLDS,  AND 
LHAS8H0LD8. 


4.  Timber, 
crops,  and  iron 
fencing  to  be 
taken  at  a 
valuation. 


5.  Vendor  to 
have  use  of  stack- 
yard, fee.  till 
Ladyd&j. 

6.  Stipulations 
aa  to  title, 


and  mentioned  in  the  plan  and  schedule  annexed  to  these 
presents.  The  property  is  freehold,  except  about  60 
acres,  more  or  less,  which  are  copyhold  of  the  manor  of 
R.,  held  in  seven  tenements,  at  the  respective  quit-rents 
of,  &c,  being  liable  to  a  heriot  and  fines,  and  except 
about  five  acres,  which  are  leasehold,  for  a  term  of 
years  from  Michaelmas,  18 — ,  at  a  yearly  rent  of 


2.  The  timber  and  other  trees  and  underwood  upon 
the  property,  and  the  fallows,  half-fallows,  dressings,  half- 
dressings,  and  all  seed?,  sowings,  and  labour  in  laying 
down,  manure,  hop-poles,  wattles,  iron  hurdles,  and  iron 
wire  fencing  (except  the  iron-wire  fencing  forming  the 
boundary  between  the  park  and  the  mansion,  garden 
and  grounds),  and  all  implements  and  machinery  belong- 
ing to  the  brick  and  tile  yard,  and  also  all  other  matters 
and  things  (if  any)  belonging  to  the  vendor  usually  or  by 
the  custom  of  the  country  taken  by  an  incoming  from 
outgoing  tenant,  and  also  all  tenant's  fixtures  in  the 
mansion-house  shall  be  paid  for  by  the  purchaser  at  a 
valuation  to  be  made  by  two  persons,  one  to  be  named  by 
the  vendor,  and  the  other  by  the  purchaser,  or  by  an 
umpire  to  be  appointed  by  the  valuers;  and  if  either 
party  shall  refuse  or  neglect,  to  name  a  valuer,  or  to 

notify  it  in  writing  to  the  other  party,  before  the day 

of next,  or  if  the  valuer  named  by  either  party  shall 

neglect  or  refuse  to  act,  then  the  valuation  shall  be  made 
by  the  valuer  (if  duly  notified  as  aforesaid)  of  the  other 
party  alone.  The  purchaser  shall,  however,  be  entitled 
to  all  plants,  trees,  and  shrubs  in  the  gardens  surrounding 
the  mansion,  together  with  all  garden  tools,  garden  fencing, 
iron  seats,  and  vases. 

3.  The  vendor  shall  have  the  use  of  the  stack- 
yards, barns,  and  other  farm  buildings,  up  to  Lady-day 
next. 

4.  The  vendor  will,  at  his  own  expense,  within 

days  after  the  date  of  these  presents,  deliver  to  the  pur- 
chaser, or  his  solicitor,  an  abstract  of  the  title  to  the  said 
estate,  subject  to  the  following  stipulations — namely,  the 
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titles  will  commence  (a),  As  to  about acres  "of  land,    Pmcmot  ill. 

called farm,  with  an  indenture  dated,  &c. :  As  to  the     saiVoTtrm- 

said  freehold  cottages,  with  an  indenture  dated,  &c,  being     H0U*i  °°PT- 

-r-i     i~i  y^iTTAji  •  a  H0LD8,  ANB 

a  conveyance  from  E.  F.  to  (i.  H. :  As  to  the  said  copy-      liasiholm. 
hold  tenements,  with  surrenders  thereof  respectively  to 

and  admittances  of  I.  K,  in  the  year  :  And  as 

to  the  said  leasehold  land,  with  the  indenture  of  lease 
dated,  &c,  under  which  the  same  is  held  by  the  vendor. 
The  earlier  titles,  whether  appearing  by  recital,  covenant 
for  production,  or  otherwise,  or  not  appearing  at  all,  and 
the  lessor  s  title  to  the  leasehold  premises  shall  not  be 
investigated  or  objected  to. 

5.  The  purchaser  shall  not  require  the  production,  or  7.— and  evidence 
any  covenant  for  the  production,  nor  make  any  objection  of  titie- 

on  account  of  the  non-production  or  insufficiency,  or 
want  of  any  covenant  for  the  production  of  any  muni- 
ments of  title,  dated  more  than  thirty  years  ago,  which 
are  not  in  the  vendor's  possession,  or  which  are  of  record; 
and  every  deed,  copy  of  court  roll,  and  document  dated 
twenty  years  or  upwards  prior  to  the  date  of  these 
presents,  and  also  the  said  indenture  of  conveyance  by 
the  said  E.  F.  to  the  said  G.  H.  shall,  unless  the  pur- 
chaser shall,  at  his  own  expense,  prove  the  contrary,  be 
accepted  as  conclusive  evidence  of  everything  recited, 
stated,  or  implied  therein  respectively. 

6.  The  sale  is   made  subject  to  all  quit  and  other  8.  Sale  made 

rents,  and  to  all  rights  of  the  lord  of  the  manor  of ,  "g^httlwd" 

and  to  all  rights  of  way  and  water,  and  other  easements  no  compensation 

'  affecting  the  premises,  and  any  errors,  mis-statements,  or  trifling  error* 
omissions  in  the  said  plan  and  schedule  respectively,  or 
any  matters  discoverable  by  actual  inspection  of  the 
premises,  shall  not  annul  the  sale,  nor  shall  any  compen- 
sation be  made  or  allowed  on  either  side  in  respect 
thereof,  unless  such  error,  mis-statement,  or  omission 
shall  amount  to  or  affect  six  acres  of  land. 

7.  The  vendor  shall  not  be  required  to  distinguish.  9-  Vendor  not  to 

°  be  bound  to  iden- 


(«)  As  to  conditions  restrictive  of  the  length  of  title  whioh  a  pur- 
chaser may  require,  see  YoL  i.,  p.  459. 


tify  parcels. 
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PUOBMOT  HI. 

■ALB  OV  F1S1- 

HOLM,  OOPT- 

HOLM,  AH1> 

LEASEHOLDS. 


10.  AjtoTerifi- 
cation  of  ab- 
■tract. 


11.  Limiting 
time  for  requi- 
sitions. 


12.  Power  for 
vendor  to  annul 


or  furnish  any  evidence  as  to  the  limits  of  the  said  manor 

of ,  or  the  nature  of  the  said  manorial  rights,  or  any 

evidence  not  in  his  possession  of  the  identity  of  the  pro- 
perty sold  with  that  described  in  the  muniments  of  title, 
or  any  of  them. 

8.  The  purchaser  shall  bear  the  expense  of  the 
production  and  inspection  of  all  deeds  and  documents 
not  in  the  vendor's  possession,  -wherever  the  same  may 
be,  and  of  obtaining  and  making  all  certified  attested 
office  or  other  copies  of  or  extracts  from  registers,  deeds, 
wills,  court  rolls,  proceedings  at  law,  in  equity,  or  in 
bankruptcy,  and  other  documents,  and  of  obtaining, 
making,  and  producing  all.  declarations,  information,  or 
evidence  not  in  the  vendor's  possession  or  knowledge, 
and  whether  required  for  the  verification  or  completion 
of  the  abstract  or  title,  or  for  any  other  purpose,  and  of 
all  journeys,  searches,  and  inquiries  for  or  incidental  to 
the  above  purposes,  or  any  of  them. 

0.  The  purchaser  shall  send  in  writing  to   the  office 

of  Mr. ,  the  vendor's  solicitor,  at ,  within  twenty- 

one  days  after  the  delivery  of  the  abstract,  all  his  objec- 
tions and  requisitions  (if  any)  in  respect  of  the  title,  and 
of  all  matters  appearing  on  these  presents  or  on  the 
abstract,  and  in  this  respect  time  shall  be  of  the  essence 
of  the  contract  (b),  and  in  default  of  such  objections  and 
requisitions  (if  none),  and  subject  only  to  such  if  any, 
shall  be  deemed  to  have  accepted  the  title.    And  if  he 


Stipulations  that 
vendor  may 
rescind  contract. 


(b)  The  limitation  of  time  within  whioh  objections  may  be  taken 
to  the  title  does  not  preclude  a  purchaser  from  subsequently  making 
objections  on  account  of  matters  not  disclosed  by  the  abstract: 
Warde  v:  Dixon,  28  L.  J.  315,  Ch.  A  stipulation  that  the  vendor 
may  annul  the  sale  if  the  purchaser  shall  insist  on  an  objection 
or  requisition  does  not  entitle  the  vendor  to  refuse  to  answer  the 
requisition :  Turpin  v.  Chambers,  29  Beav.  104.  The  stipulation,  in 
the  text  is  therefore  extended  so  as  to  protect  him  as  far  as  pos- 
sible from  being  put  to  expense  or  trouble  in  furnishing  information ; 
but  a  vendor  may  not,  under  *ny  condition,  however  restrictive, 
rescind  a  contract,  when  he  has  not  answered  requisitions,  nor 
attempted  to  remove  objections :  Greaves  v.  Wilson,  25  Beav.  290. 
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shall  insist  on  any  objection  or  requisition,  or  shall   Prboxdeht  HI. 
require  any  information  as  to  these  presents,  or  as  to  the    fljLL1 0F  ¥RB1. 
title,  evidence  of  title,  conveyance,  or  otherwise,  which     holds,  oopy- 
the  vendor  shall  be  unable,  or  on  the  ground  of  expense     leaseholds. 
or  otherwise  shall  be  unwilling,  to  comply  with,  remove,  sale  if  objection 
or  furnish  the  vendor,  may  by  notice  in  writing  to  be  ^  mad* 
given  at  any  time  to  the  purchaser  or  his  solicitor,  and 
notwithstanding  any  negotiation  or  litigation  in  respect 
of  such  objection  or  requisition,  annul  the  sale  on  re- 
payment to  the  purchaser  of  the  deposit  of  £ ,  this 

day  paid  by  the  purchaser,  with  interest  at  four  per  cent, 
per  annum,  and  without  paying  to  the  purchaser  any 
costs  or  compensation  whatever. 

10.  The  purchaser  having  this  day  paid  to  the  vendor  13.  Acknow- 

a  deposit  of  £ of  the  said  purchase-money,  shall  pay  ^^^^^ 

the  sum  of  £ ,  the  balance  of  his  purchase-money,  fixing  time  for 

and  the  value  of  the  things  to  be  taken  at  a  valuation,  as  00lnp  etl01L 

above  provided  on  the day  of next  (at  the  office 

aforesaid),  to  the  vendor,  or  as  he  shall  direct,  and  upon 
such  payment  the  vendor  and  other  necessary  parties  will 
execute  proper  assurances  (c)  of  the  property  to  the  pur- 
chaser, such  assurances  and  every  other  assurance  and 
act  (if  any)  which  shall  be  required  by  the  purchaser  for 
getting  in,  surrendering,  or  releasing  any  outstanding 
estate  or  interest,  to  be  prepared,  made,  done,  and  per- 
fected by  and  at  the  expense  of  the  purchaser,  and  every 
such  assurance  shall  be  left  at  the  office  aforesaid,  for  the 

vendor's  perusal,  at  least days  before  the  said 

day  of next. 

11.  If    from  any  cause  whatever  the  purchase  shall  14.  Providing 

not  be  completed  on  the  said day  of next,  the  ^terert^par- 

purchaser  shall  pay  interest  at  the  rate  of per  cent,  chaw-money ; 


(c)  The  stipulation  that  the  purchase-money  shall  he  paid  as  the  Purchaser's  right 
vendor  .shall  direct,  is  meant  to  prevent  a  purchaser  from  requiring  the  *°  ▼endor's  Im- 
personal presence  of  the  vendor  when  the  money  is  paid ;  but  in  the  ^^m^ion! 
absence  of  special  ciroumstanoes,  the  purohaser  is  entitled  to  require 
that  the  conveyance  shall  be  executed  in  the  presence  of,  and  shall  be 
attested  by,  his  own  solioitor :   Viney  v.  Chaplin,  2  De  G.  &  Jo.  468. 
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Pbjboidivt  III. 

RAL1  OT  FREE- 
HOLDS, COPY- 
HOLDS, AMD 
LEASEHOLDS. 

15. — for  reten- 
tion and  deliyerj 
of  possession. 


16.  Purchaser  to 
ooTenant  with 
vendor  for  pro- 
duction of 
deeds. 


17.  If  purchaser 
fail  to  complete, 
vendor  ma y 
resell. 


per  annum  on  the  said  balance  of  his  purchase-money, 
and  on  the  aforesaid  value  of  the  things  to  be  taken  at 
a  valuation  from  that  day  until  the  completion  of  the 
purchase. 

12.  The  possession  and  receipt  of  the  rents  will  be 
retained,  and  the  outgoings  will  be  discharged  by  the 

vendor,  up  to  the  said day  of next  (d),  and  on  the 

completion  of  his  purchase  the  purchaser  shall  be  entitled 
to  such  possession  and  receipt,  and  he  shall  discharge  the 
outgoings  as  from  that  day,  and  if  necessary  such  rents 
and*  outgoings  shall  be  apportioned  between  the  vendor 
and  purchaser. 

13.  The  vendor  having  entered  into  covenants  for 
the  production  and  furnishing  copies  of  some  of  the 
muniments  of  title,  the  purchaser  shall  enter  into  cove- 
nants with  the  vendor  for  the  same  purpose,  and  for 
indemnifying  him  in  respect  of  his  said  covenants,  or  in 
substitution  for  such  last-mentioned  covenants  as  the 
vendor's  counsel  shall  require,  every  such  covenant  by 
the  purchaser  to  be  prepared  by  and  at  the  expense  of 
the  vendor,  and  to  be  perused  on  behalf  of,  and  executed 
by,  the  purchaser,  at  the  expense  of  the  purchaser. 

14.  If  the  purchaser  shall  fail  or  neglect  to  comply 
with  the  foregoing  stipulations  on  his  part,  the  vendor 
shall  be  at  liberty  to  resell  the  property  by  public  auction 
or  private  contract,  and  subject  to  the  foregoing  or  any 
other  reasonable  conditions,  and  any  deficiency  in  price 
which  may  happen  on,  and  all  expenses  attending  a  resale, 
shall  immediately  afterwards  be  paid  by  the  said  pur- 
chaser to  the  vendor,  and  shall  be  recoverable  as  liqui- 
dated damages  (e),  As  witness  the  hands  of  the  said 
parties  hereto  the  day  and  year  first  above  written. 

Add  a  Schedule  of  Parcels  and  a  receipt  for  the  deposit. 


Bight  to  fruit 
falling  before 
day  fixed  for 
completion. 


(d)  The  vendor  of  a  manor  is  entitled  to  fines,  which  may  fall  due 
between  the  date  of  the  contract  and  the  day  fixed  for  completion, 
though  they  may  not  be  paid  till  after  that  day :  Cuddon  y.  Tite, 
1  Giff.  395. 

(0)  As  to  paying  liquidated  damages,  see  infra,  p.  28,  n.  (d). 
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IV. 


BALB  OT 

BREWKRY  BY 

BXXOUTOB  AND 

TBUSTH. 


2.  Recitals  of 
title. 


AGREEMENT  by  an  Executor  and  Trustee,  and  some  Pmobmnt  iv. 
of  the  persons  beneficially  interested  for  the  sale  of  a 
Brewery  and  its  Plant.  The  Purchase  Monet  to 
be  paid  by  Instalments,  and  secured  on  the  Brewery, 
and  on  Property  of  the  Purchaser.  Purchaser  {6  be 
the  Tenant  of  the  Trustee,  and  to  carry  on  business 
under  his  inspection  until  completion  of  purchase. 
Power  of  Resale  on  Purchaser  becoming  Bank- 
rupt, or  failing  to  complete  the  purchase. 

AN  AGREEMENT,  made,  &c,  between  A.  B.,  of,  <fec.  l.  Parties. 
[executor  and  trustee],  of  the  first  part,  G.  D.,  of,  &c,  and 
E.  F.,  of,  &c.  [beneficiaries],  of  the  second  part,  and  G.  H., 
of,  &c.  [purchaser],  of  the  third  part  [Recites  the  will  of  a 
brewer,  giving  his  lands,  brewery,  plant,  fixtures,  utensils, 
cmd  chattels  employed  in  his  business  to  his  executors  and 
trustees,  upon  trust  to  carry  on  the  business  as  long  as  they 
should  think  advisable,  then  to  sell,  and  divide  proceeds 
between  his  children  who  should  attain  twenty-one.  Death  of 
testator,  and  probate  of  his  will.  Business  carried  on  by 
the  executors  for  some  time.  Death  of  all  Ike  executors,  ex- 
cept A.  B.  Testator's  children,  C.  D.  and  E.  F.,  attained 
twenty-one,  the  other  children  infants] :  And  whereas  a  3.  Valuation  of 
general  account  has  been  taken,  and  a  valuation  by  com-  ^FE^t***" 
petent  appraisers  has  been  recently  made  of  the  capital, 
plant,  property,  credits,  and  liabilities  of  the  said  business, 
and  thereby  the  value  of  the  said  capital,  property,  and 
credits  has  been  ascertained  to  be  as  follows  (that  is  to 
say),  the  value  of  the  plant  (including  therein  the  fixtures, 

horses,  and  utensils)  is  £ ,  and  the  value  of  the  book 

debts  is  £ ,  and  the  value  of  the  stock  in  hand  of  malt, 

hops,  beer,  and  liquors  is  sufficient  (but  not  more  than 
sufficient)  to  satisfy  the  liabilities  of  the  said  business : 
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PRBOIBKMT  IV. 

SALIOT 

BRSWIRT  BT 

EXBCTTTOR  AKD 

TRUSTO. 

4.  Valuation  of 
the  building! 
and.  land. 
6.  Purchaser's 
offer  to  bay 


considered  ad- 
Yantageons  to 
testator's  estate. 


6.  Witness. 


7.  Agreement  for 
sale. 


8.  Purchaser  to 
accept  snch  title 
as  vendor  has. 


And  whereas  the  said  brewery,  maltkiln,  buildings,  and 
hereditaments  hereinafter  described,  and  which  form  part 
of  the  said  testator's  estate,  have  been  appraised  by  a  com- 
petent valuer  at  the  sum  of  £ :  And  whereas  the 

said  three  sums  last  above  mentioned  make  together  a 

total  of  £ :  And  whereas  the  said  G-  H.  has  offered 

to  purchase  the  said  maltkiln,  buildings,  and  heredita- 
ments, and  the  said  capital,  plant,  book  debts,  property, 
and  effects  of  the  said  business  at  the  price  and  upon  the 
terms  from  the  time,  and  subject  to  the  stipulations  here- 
inafter mentioned  and  set  forth :  And  whereas  the  said 
A.  B.,  C.  D.,  and  E.  F.  are  respectively  of  opinion  that  it 
will  be  advantageous  to  the  said  estate  and  to  the  inte- 
rests of  all  persons  interested  therein,  that  the  said  offer 
should  be  accepted,  rather  than  that  the  said  brewery, 
maltkiln,  buildings,  hereditaments,  capital,  and  property 
should  be  sold  in  strict  accordance  with  the  trusts  of  the 
said  will,  and  with  the  duties  of  the  trustee  and  executor 
thereof:  NOW  THESE  PRESENTS  WITNESS,  and 
it  is  hereby  agreed  as  follows : 

1.  The  said  A.  B.  shall  sell,  and  the  said  G.  H.  shall 

purchase,  at  the  price  of  £ ,  all  the  capital,  plant, 

fixtures,  stock  in  trade,  property,  goods,  chattels,  rights, 
credits,  and  effects  of  the  said  testator,  now  in  or  belong- 
ing to  the  said  brewery  and  business;  and  also  all  that 
brewery,  with  the  maltkiln,  land,  and  buildings  belonging 
thereto,  situate,  &c,  with  the  land,  yards,  and  stables 
belonging  thereto,  as  the  same  were  lately  held  and 
occupied  by  the  said  A.  B.,  and  are  now  occupied  by 
the  said  G.  H.,  and  with  the  rights,  easements,  and 
appurtenances  thereto  belonging. 

2.  The  vendor  shall,  at  the  costs  of  the  testator  s 
estate,  furnish  to  the  purchaser  at  his  request  an  ab- 
stract of  the  title  to  the  said  premises,  as  perfect  as,  and 
will  verify  the  title  as  far  as,  the  materials  in  the  pos- 
session of  the  vendor  will  enable  him  to  do  so,  and  the 
purchaser  shall  accept  the  title  so  shown  and  verified, 
without  making  any  objection  thereto  or  requisition 
thereon. 
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8.  The  said  sale  and  purchase  shall  be  considered  as  Prkoedmt  IV. 

having  been  made  on,  and  shall  take  effect  as  from  the  g^Tov 

day  of last,  and  as  from  that  day  the  purchaser  brkwhry  bt 

shall  (subject  as  hereinafter  mentioned)  have  possession  trusts*. 


of  the  said  premises  hereinbefore  agreed  to  be  sold.  0  Date  from 

4.  The  purchaser  shall  pay  the  whole    of  the  said  which  sale  u  to 
purchase-money  to  the  vendor,  or  to  other  the  trustee       ee 

or  trustees  for  the  time  being  of  the  said  will  by  the  mone^hbepaid 
instalments  and  in  manner  following  (that  is   to    say),  by  instalments. 

at  the  least,  the  sum  of  £ on  the  day  of 

next,  the  sum  of  £ on  the  day  of ,  &c, 

the  last  of  such  payments  to  be  made  on  the day 

of . 

5.  In  the  meantime  and  until  the  whole  of  the  said  11.  Meantime 
purchase-money  shall  be  paid  and  satisfied,  that  is  to  say,  {^Ht'^riy 
until  the day  of ,  the  purchaser  shall  hold  the  *»**• 

said  hereditaments,  plant,  fixtures,  premises,  and  effects 
hereby  agreed  to  be  sold  as  tenant  to  the  vendor,  or  other 
the  trustee  or  trustees  aforesaid,  at  the  respective  yearly 
rents  hereinafter  mentioned!  that  is  to  say,  for  the  first 

year,  computed  from  the day  of last,  the  yearly 

rent  of  £ ;  for  the  second  year,  £ ,  &c. ;  and  for 

the  fifth  and  last  year,  £ ;    and  such  rents  shall 

become  due  and  payable  on  the day  of in  each 

year,  and  be  paid  free  and  clear  of  all  deductions  whatso- 
ever for  or  in  respect  of  any  repairs  or  of  any  present  or 
future  taxes,  charges,  rates,  assessments,  and  outgoings 
whatsoever,  and  the  first  of  such  payments  shall  be  con- 
sidered as  having  become  due  on  the day  of 

last. 

6.  In  case  the  rent  which  shall  be  paid  in  any  year  12.  If  amount 

under  the  last  condition  shall  exceed  5  per  cent,  per  ^fiye^cent. 

annum  upon  the  amount  of  purchase -money  which  shall  on  unpaid  pur- 

in  any  such  year  for  the  time  being  remain  unpaid,  such  Sewto^in  r* " 

excess  shall  go  and  be  applied  in  reduction  pro  tanto  of  d"ction  of  Pur- 
.  chase-money. 

the  principal  of  such  purchase-money;  and  in  case  all 
rent  and  interest  hereby  agreed  to  be  paid  shall  be  fully 

paid  and  satisfied  before  the  said day  of ,  the 

tenancy  of  the  said  premises  shall,  from  the  time  of  such 

VOL.  II.  c 
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Pnounore  IV.    payment  and  satisfaction,  determine,  and  all  further  pay- 
~     .        ment  of  rent  in  respect  thereof  cease. 

8ALB  Of  •  - 

BRBwutT  bt  7.  In  case  default  shall  be  made  in  payment  of  any 

'"busto™  °f  A*6  aforesaid  instalments  of  purchase-money,  or  any 

18  instaimentT  P*1*  **iereof  respectively,  on  any  of  the  days  appointed  for 

inureartocarry  payment  thereof,  the  purchaser  shall  pay  interest  at  the 

interest.  rftte  Q£  ^  per  cent  per  a^j^  on  the  amount  in  respect 

of  which  such  default  shall,  be  made,  from  the  time  at 
which  the  same  is  hereinbefore  agreed  to  be  paid  until 
payment  thereof. 

14.  Purchaser,  if  8.  The  purchaser  shall,  at  the  request  of  the  vendor, 
rowM^n^nmd  or  other  the  trustee  or  trustees  aforesaid,  but  at  his 
give  a  mortgage  own  costs,  accept  and  take  a  conveyance  of  the  here- 
to seOTreunpaid  ditaments  and  fixed  plant  hereby  contracted  to  be  sold, 
purchase-money.    an(j  forthwith  on  the  execution  of  such  conveyance  (if  any 

part  of  the  said  purchase-money  shall  remain  unpaid), 
execute  and  deliver  to  the  vendor  or  other  the  trustee  or 
trustees  aforesaid,  a  mortgage  of  all  the  hereditaments, 
plant,  fixtures,  effects,  and  premises  hereby  agreed  to  be 
sold,  and  such  mortgage  shall  contain  powers  of  sale,  and 
thereby  the  purchaser  shall  attorn  and  become  and  hold 
as  tenant  all  the  mortgage  premises  at  the  respective 
yearly  rents  hereinbefore  mentioned,  and  such  mortgage 
shall  contain  all  such  covenants  and  other  clauses,  pro- 
visions, and  powers  for  securing  the  said  purchase-money, 
rents,  and  interest,  and  otherwise  effectuating  these  pre- 
sents as  the  vendor  or  other  the  trustee  or  trustees 
aforesaid  being  of  the  said  will,  or  his  or  their  counsel, 
shall  require. 

15.  Purchaser  to       g#  jn   the    meantime,   and  until    completion   of   the 

carry  on  business  * 

to  the  best  of  his  purchase  and  the  payment  of  the  whole  of  the  purchase- 

upvSue^f  ke6P  money»  rcats*  and  interest  hereby  agreed  to  be  paid,  the 

plant,  purchaser  shall  to  the  best  of  his  skill  and  ability  carry 

on  the  said  brewery,  and  the  business  connected  therewith, 

to  the  best  advantage,  and  maintain  and  keep  the  plant 

of  such  brewery  (including  as  aforesaid),  of  the  value  of 

£ at  the  least. 

16.— devote  his         10.  Until  the  sum  of  £ shall  have  been  paid  on 

bnsioew-16 *°       aG^ount    of   the    said    purchase-money    of   £ ,  the 
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purchaser  shall  devote  the  whole  of  his  time  and  atten-    ^nmmm  IV. 
tion  to  the  carrying  on  of  the  said  brewery  and  business,        iaxb  or 
and  keep  proper  and  regular  books,  and  correct  accounts,    H^*„T™T^i> 
and  make  all  necessary  entries  therein  for  clearly  show-       trustee. 
ing  the  true  state  and  condition  of  the  said  brewery 
concern,  and  whether  the  same  is  being  carried  on  to  a 
profit  or  at  a  loss,  and  to  what  extent  of  profit  or  loss, 
and  shall  not  be  in  any  manner  concerned  in  or  connected 
with  any  other  trade,  business,  or  occupation. 

11.  Until  the  whole  of  the  purchase  money  shall  have  17.  and  draw 
been  paid  the  purchaser  shall  take  and  retain  yearly,  for  y^Jiy  sum. 
his  maintenance,  out  of  the  net  profits  of  the  said  brewery 

and  business,  which  shall  remain  after  payment  of  the 
aforesaid  rents,  interest,  and  instalments,  the   sum  of 

£ ,  by  four  quarterly  payments,  the  first  of  such 

quarterly  payments  to  be  considered  as  having  become 

due  on  the day  of  ,  and  shall  not  withdraw 

from  the  said  concern  more  than  the  said  sum  of  £ 

annually,  But  the  residue  of  such  profits  (if  any)  shall, 
if  not  applied  in  or  towards  satisfaction  and  discharge  of 
the  said  purchase-money  and  the  interest  thereof,  be 
retained  in  the  said  business  for  the  purpose  of  more 
advantageously  carrying  on  the  same. 

12.  In   the   meantime,  and  until  the  completion  of  18.  Until  com- 
the  purchase  and  the  payment  of  the  whole  of  the  said  j£6^ ^Jer""*8 
purchase-money  and  interest,  the  business  shall,  except  vendor's  control 
as  to  the  appropriation  of  profits,  be,  mutatis  mutandis, 

carried  on  under  the  same  style  and  firm,  and  in  the  same 
manner,  and  the  vendor  and  other  the  trustee  or  trustees 
aforesaid  for  the  time  being  of  the  said  will  shall  retain 
the  same  possession  and  property  in  the  premises  hereby 
agreed  to  be  sold,  and  have  the  same  right  and  power  to 
inspect,  interfere  in,*  and  control  the  conduct  and  manage- 
ment thereof,  as  he  and  they  would  have  had  if  the 
purchaser  were  merely  his  or  their  agent  managing  the 
said  business,  and  no  contract  for  a  sale  thereof  to  him 
had  been  made,  and  as  if  the  purchaser  was  .bound  to 
devote  his  whole  time  and  attention  to  the  management 
thereof. 

c  2 
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Fbiobdiht  IV. 

81LB  OT 

BRIWKRT  BT 

EXECUTOR  AND 

TBUSTEB. 

19.  On  payment 
of  purchase- 
money  conyeyance 
to  be  executed  by 
specified  parties 
only. 


20.  Purchaser  to 
mortgage  cer- 
tain lands  and 
life  policies  to 
secure  part  of 
purchase-money. 


18.  Upon  payment  by  the  purchaser  to  the  vendor, 
or. other  the  trustees  or  trustee  aforesaid,  of  the  whole  of 
the  said  purchase-money,  rents,  and  interest  at  the 
respective  times,  and  in  manner  hereinbefore  mentioned 
and  appointed  for  payment  thereof,  the  said  vendor  or 
other  the  trustees  or  trustee  aforesaid,  shall  (unless  the 
same  shall  have  been  conveyed  pursuant  to  the  8th  con* 
dition  hereinbefore  contained,)  execute  a  proper  convey- 
ance and  assignment  of,  or  shall  otherwise  well  and 
effectually  assure  all  the  said  premises  hereinbefore 
agreed  to  be  sold  to  the  purchaser ;  and  such  of  the  said 
parties  thereto  other  than  the  purchaser,  as  shall  then  be 
living  shall,  if  required,  join  in  the  said  conveyance, 
assignment,  and  assurance,  for  the  purpose  of  confirming 
the  same,  and  if  8ui  juris,  of  covenanting  in  the  usual 
manner  for  title ;  but  no  other  person  (save  and  except  the 
mortgagee  or  mortgagees  thereof,  if  any  such  there  be), 
shall  be  required  to  join  or  concur  in  any  such  convey- 
ance, assignment,  or  assurance,  and  the  receipt  of  the 
vendor,  or  other  the  trustees  or  trustee  aforesaid,  shall 
sufficiently  discharge  the  purchaser  from  and  shall  be  the 
only  receipt  or  discharge  he  shall  be  entitled  to  receive  or 
demand  in  respect  of  the  said  purchase-money  and 
interest. 

14.  In  order  to  secure  the  payment  by  the  pur- 
chaser of  the  purchase-money  and  interest,  and  of  the 
whole  of  the  debts  and  liabilities  of  the  said  business, 
and  of  the  costs,  charges,  and  expenses  by  these  presents 
agreed  to  be  paid  by  him,  the  purchaser,  and  all  other 
necessary  parties  (if  any),  shall  at  any  time  hereafter  so 
long  as  any  of  such  purchase-money,  interest,  debts, 
liabilities,  costs,  charges,  and  expenses,  respectively  shall 
remain  unpaid  upon  the  request  and  to  the  satisfaction  of 
the  vendor,  or  other  the  trustees  or  trustee  aforesaid,  but 
at  the  cost  of  the  purchaser,  assure  and  assign  all  the 
hereditaments,  the  particulars  whereof  are  specified  in 
the  schedule  to  these  presents,  with  their  respective 
rights,  easements,  and  appurtenances  (subject  only  to  the 
incumbrances  now  affecting  the   same   respectively,  as 
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mentioned  in  the  said  schedule),  and  also  the  policies  of   PltlCM>,llt  IV- 
assurance  specified  in  the  same  schedule,  to  the  use  of       8alb  of 
and  unto  the  said  A.  B.,  his  heirs,  executors,  administra-      **"!!!7?J  ?* 

'  '  '  EXECUTOR  un> 

tors,  and  assigns,  according  to  the  tenure  and  nature        trustee. 
thereof,   and  by  way  of  mortgage   to   an   amount    not 

exceeding  £ of  principal  moneys  for  securing  the 

payment  of  the  said  purchase-money,  interest,  debts, 
liabilities,  costs,  charges,  and  expenses,  or  so  much 
thereof  respectively  as  shall  for  the  time  being  remain 
unpaid,  and  such  mortgage  shall  contain  a  power  of  sale 
and  all  such  covenants,  provisoes,  and  clauses  as  the 
vendor  or  other  the  trustees  or  trustee  aforesaid  shall 
require. 

15.  In  the  meantime,  and    until  the  said  mortgage  21.  Pending  exe- 
shall  be  executed,  the  said  scheduled  hereditaments  with  ^ge^pro^rty  to 
their  rights,  easements,  and  appurtenances,  and  the  said  *»  charged, 
policies  of  assurance  shall  be  and  remain  a  security,  to 

the  amount  of  the  said  sum  of  £ principal  money,  to 

the  vendor,  or  other  the  trustees  or  trustee  aforesaid,  for, 
and  shall,  to  such  amount,  stand  charged  and  chargeable 
with  the  payment  to  him  or  them  of  the  said  purchase- 
money,  interest,  costs,  charges,  and  expenses,  and  every 
part  thereof  respectively,  and  be  charged  as  an  indemnity 
to  him  and  them  against  the  payment  of  the  said  debts 
and  liabilities,  or  any  part  thereof. 

16.  The  purchaser  shall  from  time  to  time,  so  long  22.  Purchaser  to 
as  the  said  sum  of  £ ,  or  any  part  thereof,   shall 

remain  unpaid,  at  his  own  costs  and  expenses,  insure  and 
keep  insured  from  loss  or  damage  by  fire  in  some  respect- 
able public  office  or  offices  of  insurance  in  England,  in 
the  name  of  the  vendor,  the  aforesaid  brewery,  maltkiln, 

buildings,  and  plant,  in  the  sum  of  £ at  the  least,  and 

all  the  messuages  and  buildings  comprised  in  the  said 

schedule,  in  the  sum  of  £ at  the  least,  and  will  at 

all  times  duly  and  regularly  pay  the  premiums  and  duty 
in  respect  of  the  said  insurances,  and  also  the  premiums 
and  duty  in  respect  of  the  two  life  assurances  specified  in 
the  said  schedule  hereto,  as  and  when  the  same  shall 
respectively  become  due  and  payable,  and  produce  and 
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Preceded  iv.    deliver  to  the  vendor  the  receipts  for  the  annual  premium 
kamTof        an^  °tner  sums  respectively  payable  in  respect  of  every 
brewery  bt      such  insurance  ten  days  at  the  least  before  the  respective 
TRrsTEE.        times  for  paying  the  same  respectively  shall  expire,  and 
"""  in  case  of  the  vendor  failing  or  neglecting  to  do  so  it 

shall  be  lawful  for  the  vendor  to  pay  all,  or  any  sum  or 
sums  of  money  for  effecting  or  keeping  on  foot  every  such 
insurance  as  aforesaid,  and  to  retain  and  reimburse  him- 
self out  of  the  rents  and  profits  of  the  premises  hereby 
agreed  to  be  sold,  and  out  of  any  other  moneys  which  may 
come  to  his  hands  by  the  sales  next  hereinafter  authorised 
or  otherwise  under  or  by  virtue  of  these  presents,  all 
such  moneys  as  he  may  from  time  to  time  have  so  paid, 
together  with  interest  thereon  at  the  rate  of  5  per  cent 
per  annum,  from  the  time  or  respective  times  of  paying 
the  same. 
23.  Power  of  re-       17.  If  at  any  time  or  times  before  the  said  purchase- 

or  bankruptcy  of  m°ney  of  £ and  the  said  rents  and  interest  shall 

purchaser,  &c.  have  been  fully  paid  and  satisfied  default  shall  be 
made  in  payment  of  any  instalment,  or  any  rent  or  any 
interest  hereby  agreed  to  be  paid,  at  the  respective 
day  or  time  appointed  for  payment  thereof,  or  if  the 
purchaser,  his  heirs,  executors,  administrators,  or  assigns, 
shall  become  bankrupt  or  insolvent,  or  compound  his  or 
their  debts  or  assign  over  his  or  their  estate  or  effects 
for  the  benefit  of  his  or  their  creditors,  shall  commit,  or 
permit,  or  suffer,  any  breach,  non-observance,  or  non-per- 
formance of  the  agreements  and  provisions  on  his  part 
herein  contained,  or  any  of  them,  or  if  at  any  time  before 

the  sum  of  £ shall  have  been  paid  on  account  of  or 

in  part  satisfaction  of  the  said  purchase-money  of  £ 

it  shall  be  found,  on  any  half-yearly  examination  of  the 
books  and  accounts  of  the  said  brewery  concern,  that 
during  the  twelve  months  immediately  preceding  such 

examination,  a  loss  to  the  amount  of  £ or  upwards 

has  been  sustained  by  carrying  on  the  said  concern,  then 
and  in  every  or  any  such  case  it  shall  be  lawful  for  the 
vendor  or  other  the  trustees  or  trustee  aforesaid,  and  he 
or  they  shall  be  at  liberty  if  he  or  they  shall  think  fit 
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(but  it  shall  not  be  incumbent  on  him  or  them)  forthwith 
or  at  any  time  thereafter,  and  notwithstanding  any  inter- 
mediate negotiation  or  litigation,  into  and  upon  the 
premises  hereinbefore  agreed  to  be  sold,  and  of  any  of 
the  existing  stock  and  debts  appertaining  to  the  said 
business,  to  enter,  and  dispossess  the  purchaser,  his  heirs, 
executors,  administrators,  and  assigns,  and  resume  or 
assume  possession  of  the  said  brewery,  hereditaments, 
and  premises  hereby  agreed  to  be  sold,  and  all  fixtures 
and  utensils  which  shall  for  the  time  being  be  in  or  upon 
the  said  brewery,  hereditaments,  and  premises,  to  sell 
and  dispose  of  all  or  any  of  such  brewery,  hereditaments, 
and  premises,  and  the  said  plant  and  utensils,  or  any  of 
them,  or  any  part  thereof  respectively,  to  any  person  or 
persons  whomsoever,  in  such  manner,  on  such  terms, 
and  subject  to  such  special  or  other  conditions  as  he  or 
they  shall  think  fit,  and  he  or  they  shall  be  at  liberty  to 
buy  in,  or  rescind  any  contract  for  sale,  and  to  resell*  with- 
out being  responsible  for  any  loss  occasioned  thereby. 

18.  Out  of  the  moneys  arising  from  any  such  sale 
or  disposition,  the  vendor  or  other  the  trustee  or  trustees 
aforesaid  shall,  in  the  first  place,  pay  and  discharge  all  the 
costs  and  expenses  incurred  by  him  or  them,  or  by  any  of 
the  parties  hereto  other  than  the  purchaser,  in  or  about 
the  said  sale  and  disposition,  and  any  such  negotiation 
or  litigation  as  aforesaid,  or  otherwise  in  relation  to  the 
premises,  and  all  moneys  he  or  they  may  from  time  to 
time  pay  or  expend  for  or  in  respect  of  the  aforesaid 
insurances,  with  interest  thereon,  And  in  the  next  place 
shall  apply  such  moneys  in  or  towards  satisfaction  of  the 
purchase-money  and  interest  or  other  money  (if  any)  for 
the  time  being  remaining  unpaid  by  the  purchaser,  and 
by  these  presents  agreed  to  be  paid  by  him,  And  then 
shall  pay  the  surplus  (if  any)  of  the  moneys  arising  from 
any  such  sale  or  disposition,  unto  the  purchaser,  his  exe- 
cutors, administrators,  or  assigns. 

19.  If  the  moneys  arising  from  any  such  sale  or  dis- 
position as  aforesaid  shall  be  insufficient  to  pay  and 
satisfy  the  said  costs  and  expenses,  insurance  moneys,  and 


Precedent  IV. 

SALE  Of 

BREWERY  BT 

EXECUTOR  AND 

TRUSTEE. 


24.  Trusts  of 
purchase  money 
on  a  resale. 


25.  Purchaser  to 
make  good  any 
deficiency  on 
resale. 
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Frioidikt  IV. 

SALS    OF 

BBIWIBT  BY 

EXECUTOR  AHD 

TftaSTSl. 


29.  Vendor's  as- 
signees to  have 
vendor's  rights* 


interest  as  aforesaid,  and  the  said  purchase-money  and 
interest,  or  other  money  referred  to  in  the  last  preceding 
clause,  the  full  amount  of  the  deficiency  shall  imme- 
diately after  such  sale  or  disposition  he  made  good  and 
paid  by  the  purchaser  to  the  vendor  or  other  the  trustees 
or  trustee  aforesaid,  as  liquidated  damages  (a) ;  and  in  the 
meantime  and  until  the  same  shall  be  so  made  good  and 
paid,  the  same  shall  bear  interest  at  the  rate  of  5  per 
cent,  per  annum,  and  shall  to  any  amount  of  principal 
money  not  exceeding,  with  the    other  moneys  charged 

thereon,  the  principal  sum  of  £ ,  be  charged  and 

chargeable  upon  the  said  scheduled  hereditaments  and 
policies  of  assurance,  and  the  repayment  thereof,  with 
interest  as  aforesaid  shall,  on  the  request  of  the  vendor 
or  other  the  trustee  or  trustees  aforesaid,  be  secured  by 
such  a  mortgage  as  is  referred  to  in  the  14th  clause  of 
these  presents. 

20.  Any  assignee  under  the  vendor  or  other  the 
trustee  or  trustees  aforesaid  of  this  contract,  shall  have 
and  may  use  and  exercise  all  and  every  the  powers  and 
rights  by  these  presents  conferred,  or  agreed  to  be  con- 
ferred on  the  vendor  or  other  the  trustee  or  trustees 
aforesaid,  In  witness,  &c. 

(Add  a  Schedule  of  the  property  to  be  mortgaged  under 
clause  14.) 

(a)  As  to  paying  a  fixed  sum  as  liquidated  damages,  see  infra, 
p.28,n.  (d). 


v..  \ 
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,  AGEEEMENT  for  the  Sale  of  an  Infant's  Estate  by    PRwnu>wn!  V. 

his  Mother  and  Uncle,  and  for  the  Assignment  to       s^Tof  ah 
the  Purchaser  of  a  Mortgage  on  the  Estate.  ictaht's  mtatb. 

THIS  INDENTURE  (a),  made  the  day  of ,  l.  Parties. 

18 — ,  Between  A.  B.,  of,  Ac.  [the  uncle],  and  C.  D.,  of 

&c.  [the  mother]9  widow  of  G.  H.,  late  of,  &c,  deceased,  of 

the  one  part^  and  E.  F.,  of,  &c.  [purchaser],  of  the  other 

part :  Whereas  the  said  G.  H.  died  in  the  month  of  2.  Recital  of 

intestate,  seised  in  fee  simple  of  the  hereditaments  "^J11?* ancestor, 

.  «■!.  subject  to  amort* 

hereinafter  covenanted  to  be  conveyed,  subject  to  a  mort-  gage  term ; 
gage  thereof  for  a  term  of  2000  years  to  Y.  Z.,  for  securing  —of  death  of 
to  her  £2800  and  interest,  and  leaving  his  son  L.  M.,  the  infant  wTng 
now  of  the  age  of  ten  years  or  thereabouts,  his  heir  at  heir  at  law; 
law :  And  whereas  the  said  C.  D.,  the  mother  of  the  said 
L.  M.,  is  now  the  administratrix  of  the  estate  of  the  said 
G.  H. :  And  whereas  the  said  mortgage  debt  of  £2800  _0f  transfer  of 
and  interest,  and  the  securities  for  the  same,  have  been  mort8*s«  J 
transferred  by  the  said  Y.  Z.  to  and  are  now  vested  in  the 
said  A.  B. :  And  whereas  the  said  A.  B.  and  C.  D.  are  —that  the  Bale 
of  opinion  that  it  will  be  beneficial  to  the  said  L.  M.  that  ^SJJfjJ^ 
the  said  hereditaments  shall  be  sold :  NOW  THIS  IN-  bfrnt. 
DENTURE  WITNESSETH,  that  in  consideration  of  3.  Witnesseth 
the  premises,  they  the  said  A.  B.  and   C.  D.  do  for  ™lntt^lc0Te" 
themselves,  their  heirs,  executors,   and  administrators, 
and  each  of  them  doth  for  himself  and  herself,  his  and 
her  heirs,  executors,  and  administrators  (so  far  as  the 
covenants  hereinafter  contained  are  to  be  performed  by 
them  respectively,  or  by  their  respective  heirs,  executors, 
or  administrators,  or  by  the  said  L.  M.  or  his  heirs), 


(a)  Although  in  cases  where  the  parties  to  a  contract  will  enforce  Contracts  under 
it  in  a  Court  of  Equity,  a  writing  not  under  seal  is  as  valid  and  *eaL 
effectual  as  a  deed ;  yet,  where  the  parties  may  have  to  proceed  at  law 
for  damage,  or  other  relief,  the  contract  should  be  under  seal,  in  order 
to  avoid  the  necessity  of  haying  to  prove  a  consideration  for  it. 


/ 
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Pbbgedxht  V. 

bale  of  av 
jkfaht's  estate. 


4.— that  infant 
or  his  heirs,  when 
capable,  shall 
make  out  title 
to,  and  convey. 


5.  Parcels. 


6.  That  the 
assignee  of  the 
mortgage  term 
shall  assign  to 
purchaser. 


7.  That  pur- 
chaser may 
quietly  enjoy  till 
conveyance  or 
refusal  to  convey. 


hereby  covenant  with  the  said  E.  F.,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  and  the  said  E.  F. 
doth  for  himself,  his  heirs,  executors,  and  administrators 
(so  far  as  the  covenants  hereinafter  contained  are  to  be 
performed  by  him,  his  heirs,  executors,  or  administra- 
tors), covenant  with  the  said  A.  B.  and  C.  D.,  their  heirs, 
executors,  and  administrators,  and  also  (as  a  separate 
covenant)  with  each  of  them,  his  and  her  heirs,  execu- 
tors, and  administrators,  in  manner  following  (that  is  to 
say): 

1.  The  said  L.  M.,  within  six  calendar  months  after 
he  shall  attain  the  age  of  twenty-one  years,  or,  in  case  of 
his  death  before  executing  such  conveyance  as  is  herein- 
after mentioned,  the  heirs  of  the  said  L.  M.,  within  six 
calendar  months  after  he  or  they  shall  be  capable  in  law 
to  make  and  execute  a  conveyance  of  freehold  heredita- 
ments, and  all  other  necessary  parties,  shall,  at  the  cost 
of  the  said  L.  M.,  deduce  a  good  title  to,  and,  at  the 
expense  of  the  said  E.  F.,  effectually  convey  and  assure  to 
the  said  E.  F.,  All  that  messuage,  dwelling-house,  or 
tenement,  &c.  [parcels,  general  words,  see  infra.  Convey- 
ances on  Sales,  Vol.  L,  p.  401(6),]  free  from  all  incum- 
brances except  the  said  term  of  2000  years  and  the 
principal  money  and  interest  thereby  secured. 

2.  The  said  A.  B.  shall,  on  or  before  the •  day  of 

this  present  month  of ,  at  the  expense  of  the  said 

C.  D.  as  such  administratrix  as  aforesaid,  assign  to  the 
said  E.  F.,  the  said  premises  for  the  residue  of  the  said 
term  of  2000  years,  subject,  to  such  equity  of  redemption 
as  shall  then  affect  the  same,  and  also  the  said  mortgage 
debt  of  £2800. 

3.  The  said  E.  F.  shall,  until  the  said  premises  shall 
be  conveyed  to  him,  or  until  the  said  L.  M.  or  his  heirs 
shall  refuse  or  neglect  to  convey  the  same  to  him,  be 


(b)  In  the  case  in  the  text,  if  the  estate  clause  be  employed,  it 
must  be  in  reference  to  the  estate  of  the  infant  and  his  heirs,  and  not 
to  that  of  the  parties  to  the  agreement. 


^ 
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entitled  to,  and  shall  have  the  possession  or  receipt  of    Fbiosbbht  v. 


8ALB  or  AH 


the  rents  (c)  of  the  same  premises. 

4.  The  purchase-money  of  £6000  shall  be  paid  by  ikfakt'b  mtate. 
the  said  E.  F.,  and  satisfied  in  the  following  manner,  8.  Purchase- 
namely:  £3800  shall  be  paid  to  the  said  A.  B.  on  the  money  how  to  be 
day  of ,  upon  a  transfer  by  him  to  the  purchaser 

of  the  said  mortgage  debt  of  £2800,  and  the  securities  for 
the  same ;  £200  shall  be  paid  on  the  same  day  to  the 
said  A.  B.  and  C.  D.  for  the  use  and  benefit  of  the  said 
L.  M. ;  and  the  balance  of  £2000  to  the  said  L.  M.,  or  his 
heirs,  on  completion  of  the  purchase ;  and  such  balance 
shall,  until  payment,  carry  interest  at  4  per  cent,  per 

annum,  payable  half-yearly,  on  the  day  of j 

and day  of ,  to  the  said  A.  B.  and  C.  D.,  or  the 

survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  for  the  use  and  benefit  of  the  said  L.  M., 
the  first  half-yearly  payment  of  interest  to  be  made  on 
the day  of next. 

5.  The  purchaser  shall  not  call  in  the  said  principal  0.  Purchaser 
sum  of  £2800,  or  any  part  thereof,  nor  require  payment  mortgage.  m    ° 
of  any  interest  for  the  same,  or  for  the  said  sum  of  £200 

until  default  shall  be  made  in  the  performance  of  some 
covenant  by  the  said  A.  B.  and  C.  D.  hereinbefore  con- 
tained. 

6.  If  the  said  L.  M.,  for  six  calendar  months  after  10.  Prorision  in 
he  shall  attain  the  age  of  twenty-one  years,  or,  in  case  of  hjB  ^^  refining 
his  death  before  executing  such  conveyance  as  aforesaid,  *°  ^^ete  **• 
if  his  heirs  for  six  calendar  months  after  they  shall  be 
competent  to  convey  the  same,  shall  refuse  or. neglect  to 

deduce  a  good  title  to  the  said  premises,  or  to  convey  the 
same  in  fee  simple  in  possession  to  the  said  E.  F.,  free 

(c)  An  agreement  by  the  guardian  of  the  infant,  that  the  pur-  Leasee  by 
chaser  may  have  the  possession  of  the  estate  till  a  given  time,  being  guardians, 
less  than  three  years,  probably  amounts  to  a  demise  from  the  guardian 
to  the  purchaser  (see  supra,  Precedent  II.  n.  (e) ) ;  it  seems  that  a 
guardian  has  authority  to  make  leases  of  the  infant's  lands,  which 
will  hold  good  during  the  minority.  (See  Bao.  Abr.  tit.  Lease,  I. 
s.  9 ;  Vaughan,  179.)  See,  however,  as  to  a  testamentary  guardian, 
Hoe  d.  Parry  v.  Hodgton,  2  Wils.  129,  135. 
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PbeotdbhtV.    from  incumbrances  except  as  aforesaid,  then  the  said 

bali  of  ax      E.  F.  shall,  at  any  time  thereafter,  be  entitled  to  recover 

isfakt's  estate.  Qui  receive  from  the  said  L.  M.,  his  heirs  or  assigns,  or 

the  personal  representative  for  the  time  being  of  the  said 

G.  H.,  the  said  sum  of  £2800,  so  to  be  paid  by  the  said 

E.  F.  to  the  said  A.  B.  as  aforesaid,  with  interest  thereon 

.    at  the  rate  of  6  per  cent,  per  annum,  from  the  said 

day  of  this  present  month  to  the  day  of  payment  thereof; 
and  the  said  A.  B.  and  C.  D.,  their  heirs,  executors,  or 
administrators,  shall  immediately  on  such  refusal  or 
neglect,  repay  to  the  said  E.  F.  the  said  sum  of  £200,  so 
to  be  paid  by  the  said  E.  F.  as  aforesaid,  together  with 
interest  for  the  same  at  the  rate  aforesaid,  from  the  said 

day  of to  the  day  of  repayment  thereof;  and 

also  shall,  at  the  same  time,  pay  to  the  said  E.  F.  the 
further  sum  of  £4000,  by  way  of  liquidated  damages  (d), 


Penalty  or  liqni.  (d)  Whenever  it  is  the  intention  of  the  parties  to  an  agreement, 
dated  damages.  ^at  a  partv  oommitting  a  breaoh  of  it  shall  pay  an  ascertained  sum 
as  damages,  the  agreement  should  contain  an  express  stipulation, 
that  such  sum  is  to  be  paid  as  "  liquidated  damages."  For,  other- 
wise, it  seems  that  the  sum  to  be  paid  will  be  considered  as  a  penalty, 
and  the  amount  of  damages  will  be  for  the  consideration  of  a  jury: 
Astley  y.  Weldon,  2  Bos.  &  Pal.  346 ;  Betts  y.  Bureh,  4  Hurl.  &  N. 
606.  It  is  not,  indeed,  essential  that  the  words  * '  liquidated  damages  " 
should  be  employed,  if  the  intention  of  the  parties  is  otherwise  clear : 
Lowe  v.  Peer*,  4  Burr.  2235 ;  Fletcher  v.  Dyche,  2  T.  R.  232 ;  Jones 
v.  Green9  3  Y.  &  J.  298 ;  Husband  y.  Grattan,  Al.  &  Na.  389  ;  but, 
of  course,  it  is  always  best  to  express  the  intention,  and  not  leave  it 
to  be  implied.  When  the  Court  is  of  opinion  that  the  stipulation  is, 
that  the  party  oommitting  a  breaoh  of  the  agreement  shall  pay  a  fixed 
sum  as  liquidated  damages,  it  is  clear  that  he  cannot  have  any  relief 
as  against  a  penalty,  or  recover  any  additional  compensation,  but  must 
pay  the  exact  sum :  Bartony.  Glover,  Holt,  N.  P.  43 ;  Reilly  v.  Jones, 
1  Bing.  302 ;  AC,,8  J.  B.  Moore,  244 ;  Lowe  v.  Peers,  Jones  v.  Green, 
nbi  supra ;  but  it  seems  doubtful  if  a  clause  in  an  agreement  that  for 
every  breach  a  fixed  sum  shall  be  paid  as  liquidated  damages  pre- 
vents the  Court  from  trying  the  question  whether  it  be  a  penalty  or 
liquidated  damages :  Cole  v.  Sims,  Kay,  56,  6  De  G.  M.  &  G.  1. 
If  the  statement  in  the  agreement  be  ambiguous,  as  that  "  the 

penal  sum  of  £ shall  be  paid  as  liquidated  damages,"  the  Court 

will  endeavour  to  collect  the  real  intention  of  the  parties  from  the 
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for  the  non-performance  of  the  covenants  by  the  said     PbicedwtV. 
A.  B.  and  C.  D.  hereinbefore  contained:  In  witness      samofait 
whereof,  the  parties    to  these  presents  have  hereunto  ihfajt's  kstat*, 
set  their  hands  and  seals  the  day  and  year  first  above 
written. 


general  terms  of  the  instrument:  Davie*  v.  Penton,  6  B.  &  C.  216 ; 
8.  C,  9  D.  &  R.  369 ;  Horner  v.  Graves,  7  Bing.  735, 5  M.  &  P.  768 ; 
Coisdee  v.  Bolton,  3  Car.  &  P.  240. 

But  it  seems  that  a  sum  cannot  he  fixed  as  liquidated  damages 
generally,  for  the  breach  of  an  agreement  containing  different  stipu- 
lations of  different  kinds  and  consequence:  KembU  v.  Farren,  6 
Bing.  141 ;  S.  C,  3  M.  &  P.  425 ;  Charrington  v.  Laing,  6  Bing. 
242;  S.  C,  3  M.  &  P.  587.  A  separate  sum  should,  in  such  oases, 
he  fixed  as  the  damages  for  the  breach  of  each  separate  stipulation. 
See  further  on  the  subject  the  notes,  infra,  to  the  precedent  of  an 
Assignment  of  Goodwill. 

Where  no  penalty  has  been  named  and  the  purchaser  fails  to  com- 
plete his  contract,  the  vendor,  or,  if  he  be  dead,  his  personal  repre- 
sentative oan  sue  the  purohaser,  or  if  he  be  dead  his  personal  repre- 
sentative or  his  real  representative  if  the  agreement  were  under  seal 
and  the  heirs  named  therein,  for  damages  sustained  by  the  breach  of 
the  contract :  Dart,  616 ;  but  the  vendor  cannot  recover  the  whole 
amount  of  the  purchase-money  if  there  has  been  no  conveyance : 
Iceley  v.  Grew,  6  N.  &  M.  467. 

Courts  of  Equity  can  now  under  Sir  Hugh  Cairns'  Act,  21  &  22 
Yict.  c.  27,  s.  3,  give  damages  for  a  breach,  as  well  as  deoree  specific 
performance  of  an  agreement ;  but  the  Act  does  not  apply  to  oases 
where  a  Court  of  Equity  oan  give  no  relief  exoept  in  damages.  In 
such  cases  the  plaintiff's  remedy  is  at  law :  Soames  v.  Edge,  Johns. 
669;  Howe  v.  Hunt,  32  L.  J.  36  Ch. 
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VI. 

Pmcidbm  vi.   AGREEMENT  for  the  Sale  of  a  Next  Presentation 
sALi  or  next  to  a  Rectory  (a).     Covenant  to  Pay  Interest  tili  a 

pbismcpation.  .VACANCY. 

1.  Parties.  AN  AGREEMENT,  made  this day  of ,  18—, 

between  A.  B.,  of,  &c.  [vendor],  of  the  one  part,  and 
C.  D.,  of,  &c.  [purchaser],  of  the  other  part. 

2.  Agreement  for       1-  The  said  A.  B.  will  sell,  and  the  said  C.  D.  will 
***••  purchase,  the  next  presentation  to  the  rectory  and  parish 


Simony,  statutes 
respecting. 


Simony,  where 
patron  presents 
for  profit. 


By  sale  of  pre- 
sentation or  ad* 


(a)  The  principal  peculiarity  in  sales  of  next  presentations  and 
advowsons  is  occasioned  by  the  law  relating  to  simony. 

It  does  not  appear  that  simony  was  an  offence  punishable  by  the 
common  law :  2  Blae.  Com.  279 ;  but  by  the  statute  31  Eliz.  o.  6,  it 
is  enacted,  that  if  any  patron,  for  any  sum  of  money,  reward,  gift, 
profit,  or  benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any 
promise,  agreement,  grant,  bond,  covenant,  or  other  assurance,  shall 
present  or  collate  any  person  to  an  ecclesiastical  benefice  or  dignity, 
such  presentation  shall  be  void ;  the  presentee  shall  be  rendered  in- 
capable of  ever  enjoying  the  same  benefice ;  and  the  Crown  shall 
present  to  it  for  that  time  only.  If,  however,  the  simoniacal  presentee 
die  without  having  been  convicted  of  such  simony  in  his  lifetime,  suoh 
simoniacal  contract  shall  not  prejudice  any  innocent  patron  or  clerk 
on  pretence  of  lapse  to  the  Crown  or  otherwise:  Stat.  1  Will.  & 
Mary,  c.  16.  By  the  stat.  12  Anne,  o.  12,  it  is  declared,  that 
if  any  person  for  money  or  profit  shall  procure,  in  his  own  name  or 
the  name  of  any  other,  the  next  presentation  to  any  living  eccle- 
siastical, and  shall  be  presented  thereupon,  suoh  contract  is  simoni- 
acal ;  the  presentee  is  disabled  from  holding  the  benefice ;  and  the 
presentation  devolves  to  the  Crown. 

It  is  obvious,  that,  under  the  stat.  31  Eliz.,  any  presentee,  giving 
or  promising  to  the  patron  any  benefit  or  profit  for  being  presented, 
incurs  the  guilt  of  simony :  3  Cru.  Dig.  tit.  21,  oh.  2,  ss.  55,  56 ; 
2  Blao.  Com.  279.  Marriage  is  a  profit  within  the  meaning  of  the 
statute :  Byrte  v.  Manning,  Cro.  Car.  191.  If  the  presentee  be  not 
cognisant  of  the  simony,  the  presentation  devolves  to  the  Crown,  but 
he  is  not  disabled  from  holding  the  benefice:  Hutchinson's  case, 
12  Eep.  101,  74,  3  Inst.  154,  Cro.  Eliz.  789;  Bex  v.  Trussel,  1  Sid. 
329,  2  Eeb.  204. 

Another  kind  of  simony  is  the  sale  of  the  presentation  during  a 
vacancy  of  the  church,  which  is  within  the  statute  of  31  Eliz.,  and 
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church  of ,  in  the  county  of ,  and  diocese  of    PbeobmhtVI. 

— — ,  at  the  price  of  £ ,  whereof  £ shall  be  paid     bauToTwkx* 

PRBSIHTATION. 


8.  Consideration. 
is  also  void  at  law,  on  account  of  such  presentation  being  a  chose  in   VOWBon  during 

action  which  cannot  be  transferred :  Bishop  of  Lincoln  v.  Wolfer-  vacancy. 
etan,  1  W.  Bl.  490,  2  Wils.  174,  3  Burr.  1504.  But  if  the  advow- 
son be  granted  during  the  vacancy,  the  grant  is  only  void  as  to  that 
presentation,  and  not  as  to  the  advowson:  S.  C.  (See  Grey  v. 
Hesketh,  Ambler,  268).  If  the  patron  sell  the  advowson  daring 
the  vacancy,  neither  he  nor  his  vendee  can  have  a  quare  impedit, 
because  the  vacancy  makes  it  a  chose  in  action,  so  that  it  does  not 
pass  to  the  grantee ;  and  the  grantor  has  destroyed  hi*  action  by  the 
oonveyanoe:  Leah  v.  Bishop  of  Coventry,  Cro.  Eliz.  811.  A  sale 
during  the  inoumbenoy  of  a  clerk,  who  has  been  wrongly  presented, 
is  considered  as  a  sale  during  a  vaoanoy :  Walker  v.  Hammersley, 
Skin.  20. 

It  is  not  now  deemed  simony  (though  the  contrary  was  formerly 
held)  to  purchase  a  next  presentation,  the  ohuroh  being  full,  with  a 
view  to  present  a  particular  person,  who  is  afterwards  presented: 
3  Cru.  Dig.  tit.  21,  oh.  2,  s.  69 ;  6  Bing.  17. 

The  statutes  against  simony  apply  only  to  the  presentation  cor-   Simoniacal  pnr- 
ruptly  procured  or  intended  to  be  procured ;  and,  therefore,  where  in  chM*  °f  *d?ow- 
pursuance  of  a  contract  whioh  was  simoniacal  in  respect  to  the  next  nex  ^presenta-7 
presentation,  there  was  a  oonveyanoe  of  the  advowson,  including  the  tion. 
next  presentation ;  it  was  held  that  the  oonveyanoe  was  void  only  as 
to  the  simoniacal  transaction,  and  not  as  to  the  conveyance  of  the 
advowson :   Greenwood  v.  The  Bishop  of  London,  5  Taunt.  727. 

The  purchase  of  an  advowson  in  fee,  or  of  the  next  presentation  Purchase  when 
alone,  the  incumbent  being  in  extremis  within  the  knowledge  of  incumbent  is  in 
both  parties,  but  the  purchase  being  made  without  the  privity,  and  *ztremis. 
without  a  view  to  the  nomination,  of  any  particular  olerk,  is  not 
void  on  the  ground  of  simony :  Barret  v.  Glubb,  1  W.  Bl.  1052 ; 
Fox  v.  Bishop  of  Chester,  6  Bing.  1 ;  S.  C,  1  Dowl.  N.  S.  416 ; 
Alston  v.  Atlay,  6  N.  &  M.  686. 

The  purchase  of  an  advowson  in  fee  by  a  clergyman,  and  the  pre-   Purchases  and 
sentation  of  himself  on  the  next  vacation,  is  not,  it  seems,  within  the   exchanges  by 
statute  12  Anne :  Cases  &  Opinions,  409 ;  but  the  purchase  of  a  next  cler8ymen* 
presentation  by  a  clergyman  is  within  the  statute.    There  is  nothing 
necessarily  simoniacal  in  an  agreement  between  two  incumbents  not 
to  claim  dilapidations  on    an  exchange  of  livings:    Goldham  v. 
Edwards,  18  C.  B.  389. 

See  more  on  the  subject  of  simony,  Bao.  Abr.  tit.  Simony ;  Wat- 
son's Complete  Incumbent :  Tudor' s  L.  C.  Conv.  160. 

The  Crown,  as  head  of  the  Church  of  England,  presents  to  all  Prerogative 
benefices  not  belonging  to  other  patrons  (1  Eliz.  c.  1),  or  whioh,  presentation. 
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PUOKDMTT  VI. 

8JLL1  OF  KIXT 
PBBSKMTATIOH. 


An  archbishop's 
option. 


Next  presenta- 
tion personal 
estate. 

Who  may  pre- 
sent:— 
Married  women. 


Infants. 


upon  the  execution  of  these  presents,  and  dG~ — ,  the 
remainder  thereof,  on  the day  of  - next,  at  the 

belonging  to  an  archbishoprio  or  bishoprio,  become  void  daring  a 
vacancy  of  tbe  see :  Bro.  Presentment,  10,  13 ;  and  if  the  incumbent 
of  a  church  be  made  a  bishop  of  a  see  in  England,  the  Crown  is 
entitled  to  present  for  that  turn :  3  Wils.  232 ;  but  the  Lord  Chan- 
cellor or  Keeper  of  the  Great  Seal  has  the  right  to  present  to  suoh  of 
those  livings  as  are  below  the  value  of  £20  in  the  King's  Books, 
according  to  the  valuation  in  the  time  of  Henry  8 :  Tudor's  L.  C.  C. 
155.  The  Crown  has,  however,  no  prerogative  right  to  present  to  a 
benefice  in  England  becoming  vacant  by  the  promotion  of  the  incum- 
bent to  a  colonial  bishoprio  within  the  Queen's  dominions  which  has 
been  created  solely  by  the  prerogative  of  the  Crown ;  and  it  is  doubtful 
if  the  prerogative  right  of  presentation  exists  where  the  incumbent  is 
promoted  to  an  Irish  bishoprio  or  a  colonial  bishoprio  oreated  by  Act 
of  Parliament:  Beg.  v.  Eton  Coll  8  E.  &  B.  610. 

The  right  of  the  Crown  to  present  to  a  benefice  of  which  the  in- 
cumbent has  been  made  a  bishop,  only  postpones  and  does  not  take 
away  the  right  of  the  patron  of  the  next  turn  to  present :  Grocers' 
Company  v,  Archbishop  of  Canterbury,  3  Wils.  216.  And,  therefore, 
a  purchaser  of  a  next  presentation,  if  the  incumbent  be  made  a 
bishop,  will  be  entitled  to  present  on  the  succeeding  vacancy :  Cail- 
land  v.  Trowar d,  2  H.  BL  324 ;  Troward  v.  CaiUand,  6  T.  R.  439, 
778.  Hence,  in  agreements  for  the  sale  of  next  presentations,  it  is 
necessary  to  provide  for  the  incumbent  being  promoted  to  a  bishoprio, 
otherwise  the  purchase  will  be  of  the  second  turn. 

Every  bishop,  whether  created  or  translated,  is  bound  immediately 
after  confirmation  to  make  a  legal  conveyance  to  the  archbishop  of 
the  next  avoidance  of  one  such  dignity  or  benefice  belonging  to  his 
see  as  the  archbishop  shall  choose ;  and  if  the  archbishop  die  before 
the  avoidance  happens,  the  right  of  filling  up  the  vacanoy  goes  to  his 
exeoutor  or  administrator.    Wms.  Executors,  595. 

The  next  presentation  to  a  church  is  personal  property,  and  goes  to 
the  exeoutor,  if  not  specifically  disposed  of  by  will,  unless  the  owner 
of  the  advowson  be  also  the  incumbent :  Wms.  Executors  592. 

Daring  coverture,  the  husband  of  a  woman  having  an  advowson 
presents  jointly  with  her  in  both  their  names ;  and  advowsons  are 
subject  to  tenancy  by  curtesy,  and  to  dower :  Co.  Litt.  29,  a.,  32,  a., 
120,  a.,  166,  a.,  388,  a. 

An  infant,  whatever  may  be  his  age,  and  not  his  guardian,  will 
present:  Co.  Litt.  17,  b.,  89,  a. 

Where  a  lunatic  is  patron,  the  Lord  Chancellor  presents  to  the 
living,  usually  giving  it  to  a  member  of  the  family:  Shelf.  Lun,  11, 
Phillips,  Lun.  336. 
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office  of ,  to  the  vendor,  or  as  he  shall  direct :  The  Peeokdeht  VI. 

vendor  will,  within days,  at  his  own  expense,  deliver  raliofhext 

to  the  purchaser's  solicitor,  an  abstract  of  his  title  (6),  and 


PRESENTATION. 


— for  delivery  of 
abstract, 


When  an  advowaon  descends  to  coparceners,  and  they  cannot  agree  Coparceners, 
to  present,  they  present  successively  according  to  seniority ;  and  this 
privilege  extends  not  only  to  the  heirs,  but  to  the  assignees  of  each 
coparcener,  whether  by  conveyance  or  act  of  law ;  so  that  a  tenant 
by  the  curtesy  shall  have  the  same  turn  as  his  wife  would  have  had : 
Co.  Litt.  166,  b. ;  3  Cru.  Dig.  21 ;  Gully  v.  Bishop  of  Exeter,  10  B. 
&  C.  584. 

The  presentation  to  benefices  belonging  to  papists  is  vested  in  the  Papists. 
Universities  of  Oxford  and  Cambridge :  1  Will.  &  M.  o.  26 ;  see  also 
3  Jao.  1,  o.  5 ;  12  Anne,  st.  2,  o.  14 ;  11  Geo.  2,  o.  17. 

A  mortgagee  cannot  derive  any  pecuniary  benefit  from  a  fallen  Mortgagees, 
presentation ;  and  even  though  there  be  an  express  stipulation  that 
he  shall  have  the  presentation,  he  must  present  the  nominee  of  the 
mortgagor:  Mackenzie  v.  Robinson,  3  Atk.  559;  Gardiner  v. 
Griffiths,  1  P.  Wms.  404;  Amhurst  v.  Dowling,  2  Vera.  401 ;  Gaily 
v.  Selby,  1  Com.  R.  343 ;  S.  C.t  1  Stra.  403. 

A  bankrupt  has  the  right  of  presentation  if  a  vacancy  occur  before  Bankrupts, 
a  sale:  12  &  13  Vict.  c.  106,  s.  147. 

A  trustee  must  present  the  nominee  of  his  cestui  que  trust :  Bar-  Trustees. 
ret  v.  Glubb,  2  W.  Black.  1052 ;  Lord  Albemarle  v.  Rogers,  2  Ves. 
jun.  477  ;  8.  C,  7  Bro.  P.  C.  522 ;  Boteler  v.  AUington,  3  Atk.  458; 
Sherrard  v.  Lord  Harborough,  Amb.  165.  But  a  right  to  receive  the 
income  of  the  proceeds  of  the  sale  of  real  estate,  and  the  rents  until 
sale,  does  not  necessarily  confer  the  right  of  presentation  to  an  ad- 
vowson  included  in  the  devise :  the  presentation  may  devolve  on  the 
heir:  Martin  v.  Martin,  12  Sim.  579.  See  further  on  this  sub- 
ject, Tudor' s  L.  C.  C.  156  et  seq.,  and  the  notes  to  the  Precedents  of 
Grants  of  an  Ad  vowson  and  next  Presentation,  infra. 

(5)  The  title  to  an  advowson  or  to  a  next  presentation  must,  in  the  Title  to  adrow- 
absenoe  of  express  stipulation,  be  deduced  through  a  period  of  sixty  j£n. and  Presen" 
years  at  least,  and  through  such  longer  period  (if  needful)  as  shall 
include  three  incumbencies,  not  reckoning  the  inoumbenoies  of  clerks 
presented  by  the  Crown  on  the  promotion  of  a  former  clerk  to  a 
bishopric.  But  it  is  not  necessary  to  produce,  under  any  circum- 
stances, a  longer  title  than  for  100  years.  (See  statute  3  &  4  Will. 
4,  c.  27;  and  Dart,  157.) 

Joint  tenants  and  tenants  in  oommon  must  concur  in  a  presenta-  Joint  tenants 
tion;   but  if  they  present  different  olerks,  the  bishop  may  admit  JJJ^JntalD 
either  or  refuse  both :  Co.  Litt.  186,  b. ;  Wilson  v.  Kirkshaw,  1  Ves. 
313;  3  Cru.  Dig.  tit.  21,  c.  2,  ss.  27 — 35;  but  where  a  protestant 
and  a  papist  are  tenants  in  common,  the  right  of  presentation  is  in 

vol.  n.  d 
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Pmcidkht  VI.    on  payment,  on  the day  of ,  at  the  office  afore- 

baliofkext     **&»  °f  the  **&  sum  °f  £ >  the  vendor  and  all  other 

gMMTATioH.  necessary  parties  (if  any)  will  execute  a  proper  assurance 
—and  for  con-  of  the  next  presentation  to  the  purchaser,  such  assurance 
yeyance.  to  ^  p^pa^  by  ^ft  at  ^he  expense  of  the  purchaser, 

and  to  be  left  by  him days  at  least  before  the  said 

day  of at  the  said  office  of . 

4.  If  next  tnm  2.  If  the  next  presentation  shall  fall  before  the  said 
mLtrf  7nwhas<i  A*J  of >  the  vendor  will,  as  soon  as  the  pur- 
money,  vendor  chase-money  shall  have  been  paid,  present  and  procure 
chue?Tnomfoee.  *°  be  instituted  and  inducted  to  the  said  rectory  or  parish 

church,  such  duly  qualified  person  as  the  purchaser  shall 
nominate;  and  if  the  presentation  shall  devolve  on  the 
Crown  in  consequence  of  the  present  incumbent  being 

promoted  to  a  bishopric  before  the  said day  of , 

this  agreement  shall  become  void. 

5.  Agreement  to       g#   jf  the  purchase  shall  not   be  completed   on  the 

be  voidable,  if  the  *  *  *  •»  in 

purchase  be  not    day  of ,  then  the  present  agreement  shall,  as 

toePftxtd.atthe  against  the  party  through  whose  neglect  or  default  such 
non-completion  shall  have  happened,  be  voidable,  at  the 
option  of  the  other  party ;  and  if  so  made  void,  all  the 
costs  and  expenses  of  and  incidental  to  the  same,  and  to 
the  investigation  of  title,  and  otherwise  in  relation  to  the 
premises,  shall  be  paid  by  the  party  in  default  (c). 

the  protestant  alone :  Edwards  v.  Bishop  of  Exeter,  5  Bing.  N.  C.  652. 
If  tenants  in  common  oannot  agree  in  presentation,  they  must  draw 
lots  for  choice :  Johnstone  v.  Baler ,  22  Beav.  562,  and  on  app.  5  De 
G.  M.  &  G.  439. 

(c)  This  stipulation  is  neither  neoessary  nor  a  usual  part  of  such 
an  agreement,  and  in  many  cases  it  is  desirable  to  give  the  vendor 
power  to  rescind  the  contract  if  a  requisition  be  made  whioh  he  may 
be  unable  or  unwilling  to  comply  with.  See  such  a  clause  supra, 
p.  12.  If  there  has  been  no  fraud  or  concealment  on  the  vendor's 
part  the  purchaser  of  an  advowson  will  not  be  entitled  where  such 
a  clause  forms  part  of  the  contract,  to  insist  on  specific  performance 
with  compensation  on  account  of  a  charge  on  the  living  to  Queen 
Anne's  Bounty,  the  existence  of  which  he  may  discover  before  com- 
pletion. Edwards- Wood  v.  Marjoribanks,  3  De  G.  &  J.  329, 
affd.  7  H.  L.  Cas.  806. 
Time,  the  es-  A  olause  making  time  the  essence  of  the  contract,  should  always 

senoe  of  the  ke  footed  in  agreements  for  the  sale  of  next  presentations,  because, 
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4.  If  the  purchase  shall  be  completed  at  the  time  and  Precedent  VI. 
in  manner  hereinbefore  provided,  the  costs  and  expenses  saw  of  hbxt 
of  and  incidental  to  this  agreement  shall  be  paid  by  the  pbbsbwtatioit. 
vendor  and  purchaser  in  equal  shares.  6.  Costs  of  the 

5.  If  the  purchaser  shall  pay  the  said  purchase-money  ^r^m!>nt'te 
to  the  vendor,  and  complete  his  purchase,  the  vendor  will  interest. 
pay  to  the  purchaser  interest  on  the  said  purchase-money 

at  the  rate  of  4  per  cent,  per  annum  from  the  time  of  pay- 
ment of  such  purchase-money  until  the  said  next  presen- 
tation shall  fall  vacant,  and  will  pay  such  interest  by  equal 
half-yearly  payments  on  the day  of and 


as  the  purchaser  can  derive  no  peouniary  benefit  from  his  purchase, 
it  is  for  his  interest  to  have  the  purohase  oompleted,  and  the 
purchase-money  paid  by  the  day  fixed.  That  a  vendor  may  make 
time  the  essence  of  such  a  oontraot  and  may,  under  such  a  clause 
as  that  in  the  text,  rescind  the  sale,  see  Hudson  v.  Temple,  30  L.  J. 
251,  Ch. 

If  a  vacancy  fall  after  a  oontraot  for  sale  of  an  advowson,  but  be-   Disposition  of  a 
fore  the  conveyance  to  the  purchaser,  the  purchaser  oannot  present,   pres*11**^  to  * 
even  though  the  ohuroh  remain  void  till  after  the  oonveyanoe:   dartnga contract 
Viner's  Abr.  p.  318,  pi.  11;   2  Lutw.  1631;   for  the  next  presen-  for  sale, 
tation  is  a  chose  in  action  whioh  cannot  be  transferred.    And  it 
would  seem  that,  in  such  case,  neither  vendor  nor  purchaser  has 
any  remedy  by  quare  impedit :    Leak  v.  Bishop  of  Coventry ,  Cro. 
Eliz.  811. 

To  avoid  any  questions  of  this  sort,  the  presentation  should  be 
made  before  the  conveyance  of  the  advowson ;  and,  in  that  case,  the 
vendor  having  the  legal  estate  is  clearly  the  person  to  present.  But 
it  seems  equally  clear,  on  principle,  that  he  is  only  a  trustee  for  the 
purchaser,  and  must  present  such  person  as  the  purchaser  shall  nomi- 
nate. It  seems  to  have  been  decided  in  Wyvill  v.  Bishop  of  Exeter ', 
1  Price,  292,  295,  that  if  a  purchaser  is  guilty  of  delay,  taking  frivo- 
lous objections  to  the  title,  he  will  not  be  entitled  to  a  vacancy 
occasioned  by  resignation,  although  he  may  be  left  at  liberty  to  com- 
plete his  purohase  when  the  churoh  is  full ;  it  is,  however,  doubtful 
if  that  case  was  properly  deoided :  Sugd.  Y.  &  P.  293,  14th  ed. 

(d)  There  is  nothiug  simoniaoal  in  suoh  a  stipulation  where  the 
vendor  is  not  the  incumbent :  Sweet  v.  Meredith,  31 L.  J.  817,  Ch. 

Advowsons  vested  in,  or  in  trustees  for,  inhabitants,  freeholders,   Statutory  powers 
ratepayers,  or  other  persons  forming  a  numerous  class  and  deriving  for  ■eu"1G  *** 
no  pecuniary  benefit  therefrom,  may  be  sold  under  the  Aot  19  &  20 
Yiot.  c.  50, 

D  2 
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Precedent  VI. 

BALE  0V  NEXT 
PRESENTATION. 


day  of ,  and  will  make  the  first  payment  of  interest 

on  such  of  those  days  as  shall  occur  next  after  payment 
of  the  said  purchase-money  (i).    In  witness,  &c. 


Precedent  VII. 

SALE  Or  STAND- 
ING TIMBER, 

1.  Parties. 


What  agreements 
for  sale  of  tim- 
ber, crops,  &c. 
mast  be  in 
writing. 


Tenants'  fixtures. 


Railway  and 
mining  shares. 


VII. 

AGREEMENT  for  the  Sale  of  Standing  Timber  (a). 

AN  AGREEMENT,  made  this day  of ,  be- 
tween A.  B.,  of,  &c.  [vendor],  of  the  one  part,  and  C.  D., 
of,  &c.  [purchaser],  of  the  other  part. 

(a)  An  agreement  for  the  sale  of  growing  poles,  Teall  v.  Auty,  4 
Moo.  642,  or  standing  underwood,  Scorrell  v.  BoxaU,  1  Y.  &  J.  396, 
and  a  fortiori  timber  to  be  cut  by  the  purohaser,  is  within  the  4th 
section  of  the  Statute  of  Frauds  and  must  be  in  writing;  but  an 
agreement  for  the  sale  of  timber  already  felled  or  to  be  felled  by  the 
purchaser  is  not  within  the  statute:  Smith  v.  Surman,  9  B.  &  C. 
661.  8o  a  written  agreement  is  required  for  the  sale  of  growing 
grass,  whether  to  be  mown  by  the  purchaser,  Crosby  v.  Wadsworth, 
6  East,  602 ;  Carrington  v.  Boots,  2M.  &W,  248,  or  to  be  fed  off 
exclusively  by  him,  Jones  v.  Flint,  10  A  &  E.  760,  growing  fruit, 
Rodwell  v.  Phillips,  9  M.  &  W,  601,  and  generally  for  any  crop 
which  would  not  go  as  emblements  to  the  executor,  Evans  v.  Roberts, 
6  B.  &  C.  829,  Smith  y.  Surman,  supra ;  while  a  parol  agreement  is 
sufficient  for  the  sale  of  a  orop  which  would  be  emblements,  as  wheat, 
potatoes,  turnips,  Dunne  v.  Ferguson,  1  Hayes,  641,  hops,  Wad' 
dington  v.  Bristow,  2  Bos.  &  Pull.  462 ;  but  in  none  of  these  cases  is 
it  prudent  to  dispense  with  a  written  agreement :  Dart,  131. 

A  parol  agreement  for  the  sale  of  crops  between  an  outgoing  and 
inooming  tenant  may  be  good :  Mayfield  v.  Wadsley,  3  B.  &  C.  367 ; 
but  a  purchaser  of  the  crops  of  any  person  engaged  or  employed  in 
husbandry  on  any  lands  let  to  farm  must  not  take,  use,  and  dispose 
of  any  hay,  straw,  grass,  turnips,  or  other  roots,  or  other  produce,  or 
any  manure  or  dressings  intended  for  such  lands  and  being  thereon, 
in  any  other  manner  or  for  any  other  purpose  than  the  seller  ought  to 
have  taken,  used,  or  disposed  of  the  same,  if  no  such  sale  had  been 
made :  66  Geo.  3,  c.  60,  s.  11.  A  written  agreement  is  not  required 
for  the  sale  of  a  tenant's  fixtures  to  the  landlord,  eyen  though  they 
be  affixed  to  the  freehold,  Hallen  y.  Bunder,  1  Cr.  M.  &  R.  266,  nor 
for  the  sale  of  railway  shares,  where  the  Aot  makes  them  personal 
estate :  Duncuft  y.  Albrecht,  12  Sim.  189 ;  nor  for  the  sale  of  .shares 
in  mines  conducted  on  the  cost-book  principle,  Watson  y.  Spratley, 
10  Ex.  1222 ;  Potcell  v.  Jessop,  18  G.  B.  336  ;  but  an  agreement  for 
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1.  The  said  A,  B.  will  sell,  and  the  said  C.  D.  will  Precedent  til 

purchase,  at  the  price  of  £ ,  to  be  paid  as  hereinafter  g^  of  stand- 

mentioned,  the  1127  oak  trees,  and  the  235  elm  trees,      »q  "*»■»■ 

now  marked  with  ,  and  standing  in  or  upon  the  2.  Agree  for  the 

several  woods,  plantations,  and  parcels  of  land  hereinafter  iotm 
mentioned,  (that  is  to  say,)  All  that,  &c.  [parcels]. 

2.  £ ,  part  of  the  said  purchase-money,  shall  be  8»  Payment  of 

paid  by  the  purchaser  to  the  vendor  immediately  after  money. 

the  execution  of  these  presents,  and  £ ,  the  remain- 
der thereof,  on  or  before  the day  of next. 

3.  The  purchaser  shall  be  at  liberty  up  to  the  *•  Purchaser  to 

j         *  ,  ,.-.,!  haYe  liberty  to 

day  of next,  to  enter  upon  the  said  woods,  planta*  enter,  &c. 

tions,  and  parcels  of  land,  and  to  fell  the  said  trees  in 
such  manner  (b)  as  he  shall  think  fit,  and  there  to  lop, 
cut,  and  strip  off  the  branches,  tops,  and  bark  thereof,  and 
to  make  the  same  into  convenient  faggots  and  stacks,  and 
to  remove  the  said  trees,  branches,  tops,  and  bark,  with 
horses  and  waggons,  using  for  that  purpose  as  far  as  may 
be  only  the  existing  or  accustomed  roads  and  tracks  (c). 

4.  All  such  if  any  of  the  same  trees,  branches,  tops,  &•  Timber  to  be 
and  bark  as  shall  not  be  removed  by  the  purchaser  before  Yendor,  if  not 
the day  of shall  thenceforth  be  forfeited  to  the  ^  b*  * 

J  given  day. 

vendor. 


the  sale  of  mining  shares  not  under  the  cost-book  system  must  be  in  As  to  agreements 
writing:   Boyce  v.  Green,  Batty,  608.    If  part  of  an  agreement  ^^tithm 
would,  and  part  Would  not  fall  within  the  terms  of  the  4th  sect,   the  4th  section 
of  the  Statute  of  Frauds,  it  must  be  in  writing,  or  it  will  he  void  of  the  Statute 
as  to  the  whole:  Sugd.  V.  &  P.  127.    See  further  on  this  subject,  of  FrEud8" 
Sugd.  V.  &  P.  124  et  seq. ;  Dart,  102  et  seq. 

(b)  If  it  he  intended  that  the  purohaser  shall  cut  down  the  trees  in 
any  particular  manner,  as,  for  instance,  by  taking  or  cutting  them 
out  by  the  roots,  this  should  be  expressly  stipulated. 

(c)  "Where  the  law  doth  give  any  thing  to  any  one,  it  giveth 
impliedly  whatsoever  is  necessary  for  the  taking  and  enjoying  the 
same :"  Co.  Litt.  56,  a. ;  and,  therefore,  upon  a  sale  of  standing  trees, 
the  rights  of  entry,  and  other  rights  necessary  for  the  removal  of  the 
trees,  belong  to  the  purchaser  by  implication:  11  Co.  Rep.  52.  But 
as  it  is  not  clear  what  are  the  rights  which  necessarily  pass  to  the 
purohaser  by  implication,  it  is  usual  and  desirable  to  express  in  the 
agreement  the  powers  he  is  intended  to  have. 
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PRKCEDBHT  VII. 

SALE  or  8TAHD- 
INQ  TIXEBB. 


6.  Purchaser  to 
make  good  all 
damages. 

7.  Arbitration 
clause. 


5.  The  purchaser  shall,  before  the  — '-  day  of , 

repair  all  hedges  and  fences  damaged  by  the  fall  or  re- 
moval of  the  said  timber,  or  in  any  manner,  by  him,  and 
shall  make  good  all  other  damage  which  he  shall  commit 
or  occasion  in  or  upon  the  vendor's  lands. 

6.  If  any  dispute  shall  arise  respecting  any  of  the 
matters  aforesaid,  the  same  shall  be  settled  by  two  refe- 
rees or  their  umpire,  in  the  following  manner :  each  party 
shall,  within  fourteen  days  after  notice  to  that  effect  shall 
have  been  given,  appoint  one  referee  by  writing,  and  the 
referees  so  appointed  shall,  "before  they  commence  their 
duty,  appoint  an  umpire  by  writing,  and  the  decision  of 
such  referees  if  they  agree,  or  of  such  umpire  if  they 
disagree,  shall  be  final.  If  either  party  shall  refuse  or 
neglect  to  appoint  a  referee  within  the  time  specified,  or 
if  the  referee  appointed  by  either  party  shall  refuse  or 
neglect  to  act,  the  referee  appointed  by  the  other  party 
shall  make  a  final  decision  alone.    In  witness,  &c. 


PmobothtVIII. 


VIII. 


pbotisiohal  oom-  AGREEMENT  between  the  Provisional  Committee  of 

MITTBE    AND 
LUf  DOWNER. 


1.  Parties, 


a  Railway  Company  and  a  Landowner  and  the 
Lessees  of  his  Minerals  for  withdrawing  Parlia- 
mentary Opposition  to  the  Passing  of  the  Bill. 
The  Committee  consenting  to  make  Deviations 
from  their  Original  Line  and  to  execute  their 
Works  in  a  Particular  Manner,  and  to  afford 
Railway  Accommodation. 

AN  AGREEMENT,  made  this day  of ,  18—, 

between  A.  B.,  of,  &c,  and  C.  D.,  of,  &c,  two  of  the 
members  of  the  provisional  committee  (a)  of  a  company 


(a)  As  to  the  power  of  promoters  to  enter  into  contracts,  binding 
on  and  enforceable  by  the  future  company,  see  Edwards  v.  Grand 
Junction   Railway   Co.,   1   My.   &  Cr.   050;    Hatckes  v.  Eastern 
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intended  to  be  incorporated  under  the  name  of  the Preobdekt  vm. 

Bailway  Company,  on  behalf  of  themselves  and  all  other       betwhk 
the  proprietors  of  the  said  intended  company,  of  the  first  **>visiosalook- 
part,  E.  F.,  of,  &c,  of  the  second  part,  and  G.  H.,  of,      lakdowheb. 


&c,  and  the  said  A.  B.  carrying  on  business  as in 

copartnership  under  the  name  of  and  hereinafter  distin- 
guished as  the  "B.  Company/'  of  the  third  part,  In  con-  2*  Tho  h3ld\ 

owner  assenting 

sideration  of  the  said  E.  F.  haying  assented  to  the  pass-  to  the  line  passing 
ing  of  the  said  intended  railway  through  his  N.  estate,  in  ^te?1  *"* 
the  parish  of,  &c,  a  plan  of  which  is  hereunto  annexed, 
in  the  line  hereinafter  mentioned,  and  having  agreed  to 
withdraw  all  opposition  to  the  passing  of  the  said  Act  of 
Parliament  intended  to  be  applied  for  for  the  purpose  of 
incorporating  the  said  intended  company,  the  said  A.  B.  &  the  prob- 
and C.  D.,  on  behalf  of  themselves  jointly  and  severally,  a^to°m*ke 
and  of  all  other  the  proprietors  of  the  said  intended  com-  to™**00- 
pany,  do  and  each  of  them  doth  hereby  undertake  and 
agree  with  the  said  E.  F.  as  follows : 

1.  The  line  originally  marked  out  upon  the  plans 
deposited  with  the  clerk  of  the  peace  for  the  county  of 
D.  (6)  for  the  said  intended  railway  to  pass  through  the  N. 
estate  shall  be  abandoned,  and  the  line  of  the  said  intended 
railway  shall  enter  into  and  pass  through  the  N.  estate  as 
shown  by  the  line  coloured upon  the  said  plan  here- 
unto annexed,  notwithstanding  the  new  line  may  exceed 
or  transgress  the  limits  of  deviation  from  the  original 
line  allowed  by  the  Standing  Orders  of  the  Houses  of 
Parliament,  and  notwithstanding  the  original  line  may 
be  sanctioned  by  Parliament. 

2.  The  railway  company,  before  entering  on  any  part  4.  To  bay  at  a 

fixed  rate  the 


land  required. 


Counties  Railway  Co.,  1  De  G.  M.  &  G.  737  ;  5  H.  of  L.  Ca.  231 ; 
Caledonian,  $c,  Railway  Co.  v.  Magistrates  of  Helensburgh,  2  Maoq. 
391 ;  Capper  v.  Earl  of  Lindsay,  3  H.  of  L.  Ca.  293. 

(b)  With  very  few  exceptions,  no  deviations  from  the  line  laid 
down  in  the  parliamentary  plans  and  books  of  referenoe  are  permitted : 
Hodges,  p.  438,  and  where  sections  as  well  as  plans  are  deposited  the 
sections  are  incorporated  in  the  Aot,  and  prescribe  a  vertical  as  well 
as  a  lateral  limit  to  the  works :  Ware  v.  Regent's  Canal  Co.,  3  De  G. 
&  J.  212. 
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Precedent  VIII. 

BETWIEH 
PROVISIONAL  COM- 
MITTEE   AND 
LARDOWHBR. 


5.  Minerals  re- 
served. 


of  the  N.  estate,  shall  purchase  from  the  said  E.  F.,  at 

the  price  of  £ per  acre,  exclusive  of  the  timber  and 

underwood  (which  shall  be  taken  at  a  valuation),  so  much 
of  the  said  N.  estate  as  they  shall  require  for  the  pur- 
poses of  their  undertaking,  and  shall  pay  all  the  costs 
and  expenses  of  the  said  E.  F.,  of  and  incidental  to  the 
present  agreement,  and  deducing  the  title  to  the  same 
land,  and  the  conveyance  thereof  (c),  and  shall  compen- 
sate the  said  E.  F.  and  his  tenants  for  all  damage  occa- 
sioned to  the  N.  estate  in  the  formation  of  the  said  rail- 
way, or  by  severance  or  otherwise;  and  the  said  E.  F. 
shall  sell  to  the  railway  company,  at  the  price  and  on  the 
terms  aforesaid,  so  much  of  the  said  estate  as  the  com- 
pany shall,  by  their  special  Act  and  by  this  agreement,  be 
authorised  to  take,  and  shall  require  for  the  purposes  of 
their  undertaking. 

3.    The  mines  and  minerals  (d)    under  the  land    to 


Bcopective  rights 
of  landowner  and 
company  in  mi- 
nerals under  and 
near  to  the  com- 
pany's works. 


Company's  right 
to  vertical  and 
lateral  support. 

Provisions   of 
Railways  Clauses 
Act  as  to  mines 
within  prescribed 
limits. 


(c)  As  to  what  coats  and  expenses  may  be  inoluded  in  these  words, 
see  Vol.  1,  p.  497 ;  Lake  y.  Eastern  Counties  Railway  Company,  19 
L.  T.  323;  Re  Taylor,  1  Mao.  &  G.  210;  Re  Hungerford,  1  K.  & 
J.  413;  Henniker  v.  Chafy,  28  Beav.  621 ;  Re  London  and  South 
Western  Railway  Act,  2  J.  &  H.  390 ;  Re  HatfieWs  Estate,  29 
Beav.  370,  and  contra  Re  Brooke,  30  Beav.  233 ;  Ex  parte  Vicar 
ofSawston,  27  L.  J.  755,  Ch. 

(d)  The  respective  rights  of  landowners  and  of  railway  and  other 
similar  public  companies  in  minerals  under  land  taken  by  such  com- 
panies, and  under  adjacent  land,  have  been  a  fruitful  source  of 
litigation.  Independently  of  statutory  powers,  or  of  agreement,  on 
the  one  hand  a.  company  cannot  buy  the  surface  without  buying  also 
the  minerals  under  it,  and  on  the  other  hand  a  landowner  who  has 
sold  the  surface  reserving  to  himself  the  minerals,  simply,  without 
any  special  power  of  working  them,  may  not  derogate  from  his  own 
grant  by  working  either  the  subjacent  or  adjacent  minerals,  even  in 
a  usual  manner,  so  as  to  endanger  the  stability  of  the  works  made  by 
the  oompany  for  purposes  contemplated  at  the  time  of  the  sale,  though 
he  retains  his  right  of  working  the  mines  subject  to  the  rights  which 
he  has  impliedly  granted  of  vertical  and  lateral  support :  Caledonian 
Railway  Co.  v.  Sprot,  2  Macq.  449;  Caledonian  Railway  Co.  v. 
Belhaven,  3  Macq.  56.  The  Railways  Clauses  Act,  8  &  9  Viot  c.  20, 
however,  provides,  by  s.  77,  that  companies  shall  not  be  entitled  to 
minerals  under  land  purchased  by  them,  except  only  such  parts  thereof 
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be  purchased  as  aforesaid,  and  the  adjacent  mines  and  Precedent  VIII. 
minerals,  together  with  all  convenient  powers  for  getting        BETWBEjr 

PROVISIONAL  0OM- 

MITTKK  AHD 
LAEDOWHEB. 


as  shall  be  necessary  to  be  dag  or  oarried  away,  or  used  in  the  construc- 
tion of  the  works,  unless  the  same  shall  have  been  expressly  pur- 
chased ;  and  all  such  minerals  shall  be  deemed  to  have  been  ezoepted 
out  of  the  conveyance,  unless  expressly  mentioned  therein ;  and  by 
Bs.  78,  79,  that  the  owner  of  minerals  lying  under,  or  within  forty 
yards  of  the  railway,  shall  give  the  company  thirty  days'  notice  of 
his  intention  to  work  the  same,  and  that  if  the  company  will  make 
compensation  for  the  minerals  he  shall  not  work  them ;  but  if  the 
company  will  not  make  him  compensation,  he  may  work  them,  so  that 
the  same  be  done  in  a  manner  proper  and  necessary  for  the  benefioial 
working  thereof,  and  according  to  the  usual  manner  of  working  suoh 
mines*  in  the  distriot.  If  any  damage  be  done  to  the  railway  by 
working  the  minerals  improperly,  it  must  be  made  good  by  the  mine- 
owner.  So  far,  therefore,  as  relates  to  minerals  under,  and  within 
forty  yards  of  the  company's  works,  the  statute  affords  landowners 
protection  to  the  extent  that  whether  the  surface  be  taken  compul- 
sorily,  in  the  sense  in  which  that  phrase  is  usually  understood,  t.  e.y 
without  the  consent  of  the  owner,  or  whether  it  be  taken  by  agree- 
ment (for  the  mode  of  acquiring  the  land  is  immaterial),  the  company, 
unless  it  has  bought,  or  made  compensation  for  the  minerals,  cannot 
prevent  the  owner  from  getting  them  in  a  usual  and  proper  manner, 
even  though  he  may  thereby  destroy  the  works :  Fletcher  v.  Great 
Western  Railway  Co.,  4H.&N.  242,  in  error  5  H.  &  N.  689 ;  London 
$  North-  Western  Railway  Co.  v.  Ackroyd,  10  W.  R.  367.  Under 
the  statute,  however,  the  mine-owner  is  entitled  to  compensation  only 
in  respect  of  such  minerals  as  can  be  got  in  a  usual  and  proper  manner 
without  disturbing  the  surface,  and  not  in  respeot  of  all  the  minerals : 
Bennett  v.  Great  Western  Railway  Co.,  1  New  Rep.  20,  said  to  be  under 
appeal  in  Dom.  Proo. ;  and  it  would  seem  that  where  proceedings  are 
taken  under  the  statute  the  company  does  not  purchase  the  minerals, 
but  only  compensates  the  owner  for  being  debarred  from  working 
part  of  them. 

As  regards  minerals  under  land  beyond  the  specified  limits  the  Common  law 
case  is  different    The  company  has  no  power  under  the  Aot  to  pur-   fjf ht*  ?*  *°  m.V**J 
chase,  and  is  not  bound  to  make  compensation  for  them ;  the  land-  limits, 
owner  sells  the  surface   required  by  the  company  subjeot  to  his 
common  law  liability  to  preserve  lateral  support  for  the  company's 
works,  and  may  be  restrained  from  working  mines  beyond  the  limit 
so  as  to  occasion  damage  to  the  works,  although  the  company  will 
not  compensate  him  for  those  minerals,  and  notwithstanding  he  is  at 
liberty  to  work  minerals  within  the  limit  in  a  usual  and  proper 
manner,  unless  the  company  will  make  compensation  for  them :  North' 


42 


AGREEMENTS. 


PbbcbdbvtYIII. 

BETWBKC 

PBOVISIOXAL  COM- 

MITT1E  AMD 

LAKDOWNER. 


6.  Company  to 
make  convenient 
communications. 


the  same  respectively  shall  remain  to,  and  be  enjoyed  by 
the  said  E.  F.,  and  shall  be  excepted  and  reserved  from 
the  conveyance  to  the  company  of  the  said  land ;  and  if  the 
company,  after  receiving  notice  agreeably  to  the  Railways 
Clauses  Consolidation  Act,  1845,  of  the  intention  of  the 
said  E.  F.  or  his  assigns  to  work,  get,  or  remove  the  same 
mines  and  minerals,  or  any  part  thereof  respectively,  shall 
refuse  or  neglect  to  purchase  or  make  compensation  for 
such  mines  and  minerals,  or  any  of  them,  the  said  E.  F. 
and  his  assigns  shall  be  at  liberty  to  work,  get,  and  remove 
the  same  in  a  usual  and  proper  manner,  according  to  the 
custom  of  the  district,  without  leaving  any  subjacent  or 
adjacent  support  for  the  said  railway,  or  any  works 
which  may  be  made  or  erected  by  the  company  06  the 
said  land. 

4  The  railway  company  shall  at  their  own  cost  make 
and  maintain,  to  the  satisfaction  of  the  said  E.  F.,  all 
such  proper  and  convenient  communications,  as  well  tem- 
porary as  permanent,  between  the  parts  to  be  severed  by 
the  said  railway  of  the  N.  estate  (either  under  or  over  the 


Eastern  Railway  Co.  v.  Elliott;  1  J.  &  H.  145,  2  D.  F.  &  J.  423, 
affirmed  in  Dom.  Proc.  2  N.  E.  87 ;  North-Eastern  Railway  Co.  v. 
Groaland,  2  J.  &  H.  565.  There  are  probably  only  few  cases  in  whioh 
the  stability  of  a  company's  works  would  be  endangered  by  getting 
minerals  under  surface  at  a  greater  distance  than  forty  yards ;  but  it 
is  obvious  that  as  to  minerals  within  the  prescribed  distance  under 
any  circumstances,  and  as  to  minerals  beyond  the  prescribed  distance 
in  all  cases  where  there  is  any  possibility  of  injury  arising  from 
getting  them,  the  landowner  should  either  receive  compensation  for 
the  possibility  that  the  minerals  or  a  great  part  of  them  may  be 
lost  to  him,  or  should  stipulate,  as  is  done  in  the  text,  for  liberty  to 
work  all  his  minerals  without  leaving  vertical  or  lateral  Bupport, 
if  the  company  will  not,  on  receiving  notice  of  his  intended  working, 
make  him  compensation  for  the  whole  of  them.  In  this  view  of  the 
case  it  becomes  a  matter  of  considerable  importance  to  him  to  ascer- 
tain beforehand  what  works  the  company  intend  to  execute  on  his 
land,  since  viaducts  and  bridges  require  greater  lateral  support  than 
a  level  roadway.  It  is  hardly  necessary  to  add  that  the  obligation 
of  preserving  lateral  support  runs  with  all  the  land  retained  by  the 
landowner,  and  binds  purchasers  claiming  under  the  common  vendor : 
2  J.  &  H.  579. 
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railway),  and  such  other  accommodation  works  as  shall  be  Precedent  VIII. 
required  for  the  convenient  enjoyment,  occupation,  or  cul-        bbtweeh 

tivation  of  the  said  estate,  and  also  make  and  maintain  for  PBOVHKOHAL  COM- 
MITTEE AND 

the  purpose  of  separating  the  land  taken  from  the  adjoin-  lahdowkeb. 
ing  parts  of  the  N.  estate  an  ornamental  iron  fence,  with 
suitable  iron  gates  (such  fence  to  cost  not  less  than 
3s.  per  lineal  yard),  of  sufficient  strength  and  closeness  to 
confine  horned  and  small  cattle,  and  to  be  made  forth- 
with after  taking  the  said  land,  to  the  satisfaction  of , 

surveyor,  if  then  living,  or  otherwise  (in  case  of  disputes) 
of  two  arbitrators  or  their  umpire  appointed  as  hereinafter 
provided. 

5.  The  surface  soil  shall  be  taken  off  the  land  pur-  7.  Surfoesoilto 
chased  and  used  for  the  purposes  of  the  railway  at  the  an/sp^Tbanka 
expense  of  the  railway  company,  and  shall  be  left  on  the  "*<>▼**. 
adjoining  land  for  the  use  of  the  said  E.  F.     The  spoil- 
banks,  now  on  the  parcels  of  land  called  the  and 

closes  in  the  N.  estate  (*),  shall  forthwith,  or  as  soon 

as  conveniently  may  be,  be  removed  by  the  railway  com- 
pany at  their  own  expense  to  form  part  of  their  works, 
and  all  the  surface  soil  of  the  lands  from  whence  the  said 
spoil-banks  shall  be  removed  shall  be  carefully  collected, 
and  spread  by  the  railway  company  on  the  surface  of  the 
same  lands  after  the  spoil-banks  shall  have  been  removed, 
so  as  to  leave  the  whole  in  good  farming  condition,  to  the 
satisfaction  of  the  said  E.  F. 

6.  The  railway  company  shall,  as  soon  as  any  cutting  8-  Cutting*  and 

,     ,        ,  .  .«      xt        x  a      embankments  to 

or  embankment  made  by  them  in  or  upon  the  N.  estate  be  planted, 
shall  be  so  far  completed  as  to  admit  of  being  planted, 
plant  and  for  ever  afterwards  keep  planted  the)  same 
at  their  own  expense  with  furze  or  some  other  ever- 
green shrub  or  shrubs,  in  close,  compact,  and  regular 
order,  so  that  the  slopes  of  such  cuttings  and  embank- 
ments may  present  a  neat,  ornamental,  and  copse-like 
appearance. 

7.  The  railway  company  shall,  before    opening   their  £  ^tot^dto 

— trains  to  stop 

there, 
(e)  With  respect  to  the  powers  of  railway  companies  to  make  spoil- 
banks,  see  HodgeB  on  Railways,  p.  227. 
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10.  Special  Act 
to  empower  the 
company  to 
make  a  branch 
to  landowner*  ■ 
eoUieriei. 


11.  Company,   . 
when  incorpora- 
ted, to  ratify  the 
agreement. 


said  railway,  or  allowing  the  same  to  be  used  for  public 
traffic,  erect  and  make,  and  for  ever  after  maintain  on 
the  said  N.  estate,   at  the  point  where  the  railway  will 

cross  the  high  road  from  London  to  ,  and  on  the 

west  side  of  the  said  road,  a  convenient  station  for  pas- 
sengers and  goods  with  proper  waiting  rooms,  booking 
office,  platforms,  and  sheds,  to  the  satisfaction  of  such 
surveyor,  arbitrators  or  umpire  as  aforesaid,  and  will 
purchase  the  necessary  land  at  the  rate  aforesaid ;  and 
shall  keep  a  station  master  and  a  sufficient  staff  of 
porters  in  attendance  at  the  said  statipn ;  and  shall  cause 
at  least  two  trains  to  London,  and  two  trains  from  London, 
exclusive  of  parliamentary  trains,  to  stop  at  such  station 
daily,  except  on  Sundays,  between  the  hours  of  8  a.m.  and 
8  p.m.,  for  the  purpose  of  taking  up  and  setting  down 
passengers  and  parcels ;  and  shall,  if  and  when  required, 
cause  any  express  train  or  other  passenger  train  on  the 
said  railway  to  stop  at  the  said  station  for  the  purpose 
of  taking  up  or  setting  down  any  first  class  passenger 
to  or  from  London. 

8.  In  the  Act  of  Parliament  intended  to  be  applied 
for  the  purpose  of  incorporating- the  railway  company, 
powers  shall  be  taken  by  the  company  to  enable  the 
said  E.  F.  and  his  assigns  to  make  and  maintain  a 
branch  railway  from  the  collieries  and  ironworks  of  the 
said  E.  F.  in  R.  aforesaid  to  the  main  line  of  the  said 

Railway  in  the  parish  of  ,  and  the   railway 

company  shall  at  their  own  expense  and  to  the  satis- 
faction of  the  said  E.  F.,  make  and  form  so  much  of 
the  said  branch  railway  as  can  be  made  and  formed  by 
the  surplus  spoil  to  arise  from  the  cuttings  of  the  said 
main  line  of  railway,  but  the  same  is  to  be  completed 
as  to  rails,  chairs,  sleepers,  and  ballast,  and  to  be  kept 
in  repair  and  maintained  (so  far  as  he  or  they  shall 
think  fit),  by  the  said  E.  F.  or  his  assigns. 

9.  As  soon  as  the  said  intended  railway  company 
shall  have  been  incorporated,  the  stipulations  and  agree- 
ments entered  into  by  the  said  A.  B.  and  C.  D.  on  behalf 
of  the  said  railway  company  shall  be  ratified,  confirmed, 
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and  entered  into  by  the  said  company  by  such  instrument  PwmbmhtVIII. 
under  their  common  seal,  to  be  prepared  and  executed  at       M^^BH 
their  expense,  as  the   counsel  of  the  said  E.  F.  shall  proyisiohal con- 
advise,  and  until  the  same  shall  have  been  done  the  said      landowner. 


A.  B.  and  C.  D.,  and  each  of  them,  their  and  each  of  their 
heirs,  executors,  and  administrators  shall  be  jointly  and 
severally  personally  responsible  to  the  said  E.  F.,  his  heirs 
and  assigns,  for  the  due  performance  and  observance  of 
the  several  stipulations  and  agreements  hereinbefore 
entered  into  by  the  said  A.  B.  and  C.  D.,  and  be  liable  to 
damages  for  the  breach,  non-performance,  and  non-ob- 
servance of  the  same,  or  any  of  them,  and  so  on  from  time 
to  time  as  such  damages  shall  accrue. 

10.  The  persons  constituting  the  firm  of  the  B.  Com-  12.  Lessees  of 
pany,  who  are  now  getting  coal  and  ironstone  in  and  jSJlJ^Iek wki 
under  the  said  lands,  shall  be  allowed,  up  to  and  until  the  for » limited 

day  of ,  to  get  as  tenants  from  year  to  year  all  pen  * 

the  hard  and  soft  coal,  and  the  black  and  brown  rakes  of 

ironstone  from  deep  to  basset,  in  the and closes, 

and  as  shown  and  explained  in  the  said  plan  annexed  by 

a  line  coloured ,  Yielding  and  paying  to  the  said 

E.  F.,  his  heirs  and  assigns,  £ per  acre  for  the  hard 

coal,  £ per  acre  for  the  soft  coal,  and  £ per  acre 

for  the  ironstone ;  but  the  B.  Company  shall  not  sink  the 
existing  pits  deeper,  and  shall  not  sink  any  further  or 
other  pits,  and  shall  leave  the  existing  pits  in  good  re-  13.  bat  not  to 
pair,  either  when  the  coals  and  ironstone  are  worked  out,  8lnk  fresl1  piti# 

or  on  the  said day  of ,  whichever  shall  first 

happen ;  and  shall  remove  the  surface  soil  wherever  the 
spoil  arising  from  the  workings  of  the  said  coals  and  iron- 
stone, or  any  of  them,  is  or  shall  be  laid,  and  shall  pay 
in  the  meantime  to  the  tenant  for  the  time  being  of  the 

above-named  lands  annually  £ for  every  acre,  and  so 

in  proportion  for  any  less  quantity  than  an  acre,  now 
damaged,  or  which  may  hereafter  be  damaged,  by  the 
works  in  progress  thereon,  and  shall  level  and  restore 
every  part  of  the  same  lands  which  may  not  have  been 
levelled  and  restored  under  the  agreement  in  that  behalf 
hereinbefore  contained. 
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14.  Lessees  to 
get  only  specified 
minerals. 

15.  Disputes  to 
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16.  Agreement 
conditional  on 
Act  being  ob- 


11.  No  coal  or  ironstone  shall  be  gotten  by  the  B. 
Company,  or  any  member  thereof,  in  any  part  of  the  N. 
estate,  other  than  the  hard  coal  and  soft  coal,  and  the 
black  and  brown  rakes  of  ironstone  under  the  lands  here- 
inbefore mentioned. 

12.  If  any  difference  or  dispute  shall  arise  (g)  between 
any  of  the  parties  to  these  presents,  or  their  respective 
representatives,  or  any  of  them,  and  the  said  intended 
railway  company,  touching  the  amount  of  compensation 
to  be  paid  for  damage  or  otherwise,  or  the  due  and  fair 
construction  of  these  presents,  or  any  act  done  or  to  be 
done  in  pursuance  thereof,  or  anything  relating  thereto, 
such  difference  or  dispute  shall  be  referred  to  arbitration 
under  and  according  to  the  provisions  of  the  Lands 
Glauses  Consolidation  Act,  1845,  or  the  Common  Law 
Procedure  Act,  1854,  as  the  case  may  require,  and  that 
all  the  costs  and  expenses  of  both  parties  of  and  inci- 
dental to  every  such  arbitration  shall,  in  the  absence  of 
an  award  to  the  contrary,  be  borne  and  paid  by  the  said 
railway  company. 

13.  All  the  stipulations  hereinbefore  contained  shall 
be  considered  as  conditional  upon  some  Act  of  Parlia- 
ment  authorising  the  said  intended  railway  receiving 


(g)  An  agreement  to  refer  future  disputes  where  the  arbitrators 
are  not  named  oannot,  it  is  apprehended,  be  considered  a  complete 
submission,  for  until  the  arbitrator  is  determined  upon  there  is  no  one 
who  has  the  binding  authority  to  decide  the  questions  submitted: 
Russell  on  Ar\>.  64.  A  Court  of  Equity  will  not  entertain  a  bill  for 
the  specific  performance  of  an  agreement  to  refer ;  and  in  an  action 
at  law  for  the  breach  of  such  an  agreement  it  seems  that  only  nominal 
damages  can  be  recovered,  unless  a  sum  is  fixed  as  liquidated  damages : 
Russell,  65.  But  the  11th  section  of  the  0.  L.  P.  Aot,  1854,  provides, 
that  whenever  the  parties  to  any  instrument  in  writing  shall  agree  that 
any  then  existing  or  future  differences  between  them  shall  be  referred 
to  arbitration,  and  one  party  shall  nevertheless  commence  an  action 
at  law  or  suit  in  equity  against  the  other  in  respect  of  any  matter 
agreed  to  be  referred,  the  Court  may  stay  proceedings  in  the  action 
or  suit;  and  the  12th  and  13th  sections  provide  for  the  appointment 
of  arbitrators  where  the  parties,  or  either  of  them,  fail  or  refuse  to 
make  an  appointment. 
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the  Eoyal  Assent  before  the  — —  day  of  .      In  PbbohmhiVIII. 


witness,  &c. 
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AGEEEMENT  between  a  Landowner  and  a  Railway 


FOB  PUBOHAflB 
BT  A  JUILWAY 

Company  for   taking   Land  required   by  the    Com-  ******  »*°*  ± 

pany  ;    and   for    Settling    by    Arbitration    the  

Amount  of  the  Purchase-Money,  and  of  Compen- 
sation for  Severance,  tlie  Number  and  Nature 
of  the  Communications  to  be  made  by  the  Com- 
pany, and  the  Costs  of  the  Arbitration. 

AN    AGREEMENT,    made   this   day  of    ,  l.  Parties 

between  A.  B.,  of,  &c,  of  the  one  part,  and  the 

Railway   Company,  incorporated  by  an  Act   of  Parlia- 
ment, which   received   the   Royal  Assent   on  the  

day  of ,  of  the  other  part. 

1.  Whereas  the  said  A.  B.  claims  to  be  seised  in  fee  2-  B^tM  land- 
simple  (a)  in  possession  of  the  lands  and  hereditaments  be  seised  in  fee. 


(a)  By  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Viot.  o.  18,  Sales  to  railway 
see  sections  6—9,  tenants  in  tail  or  for  life,  guardians,  trustees,  and  companies  ^ 
persons  under  disability  are  empowered  to  sell  for  a  gross  sum,  and  an?  persons6™ 
convey  lands  in  fee  simple  to  the  companies,  and  also  to  enter  into  under  disability, 
agreements  for  the  sale  of  the  fee  simple  for  a  gross  sum,  upon  terms 
to  be  fixed  by  arbitration.    Bat  equitable  tenants  for  life  though 
they  may  oontraet  to  sell  cannot  alone  oonvey  the  land :  the  trustees 
seised  of  the  legal  estate  must  join  in  the  conveyance,  Lippincott 
v.  Smyth,  29  L.  J.  Ch.  520.    By  seot.  25  of  the  L.  C.  C.  Aot, 
directions  are  given  respecting  the  manner  in  whioh  the  arbitrators 
are  to  be  appointed ;  and  it  is  declared  that  the  appointment  of  an 
arbitrator  shall  be  deemed  a  submission  to  arbitration,  that  neither 
party  shall  have  power  to  revoke  the  same  without  the  consent  of 
the  other,  and  that  the  death  of  either  party  shall  not  be  a  revocation. 
The  26th  section  empowers  a  party  whose  arbitrator  may  die  pending 
the  reference,  to  appoint  another  arbitrator;  but  by  sec.  29,  on  the 
death  or  incapacity  of  a  sole  arbitrator,  the  matter  must  be  referred 
de  novo.    Very  similar  provisions  to  the  above  are  contained  in  the 
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Pbkokdbht  IX. 

FOB  PURCHASE 

BT  A  RAILWAY 

COM  PAHT  FROM  A 

LAHDOWKER. 


Amount  of  pur- 
chase-money and 
compensation  in 
dispute. 


3.  Witness. 


4.  Agreement  to 
refer  to  arbi- 
tration 

the  amount  of 
purchase- 
money — 

and  compen- 
sation ; 


described  in  the  schedule  hereto,  and  delineated  on  the 

annexed  plan,  and  the  Bailway  Company  (having 

under  their  said  Act  power  so  to  do)  have  determined  to 
take  so  much  and  such  parts  thereof  as  are  coloured  red 
in  the  said  annexed  plan;  and  have  given  the  said  A.  B. 
notice  of  their  intention  so  to  take  the  same  (6):  And 
whereas  the  amount  of  purchase -money  to  be  paid  by 
the  said  company  for  the  land  taken,  and  of  the  com- 
pensation for  damage  by  severance  and  other  damage 
which  the  said  A.  B.  may  be  entitled  to  claim  from  the 
said  company  is  a  matter  in  dispute  between  the  parties 
hereto :  NOW  THESE  PRESENTS  WITNESS,  and 
it  is  hereby  agreed : 

2.  That  it  shall  be  referred  to  C.  D.,  of,  &c,  surveyor, 
and  to  E.  F.,  of,  &c,  surveyor,  First,  to  assess  and  fix  the 
sum  to  be  paid  by  the  company  to  the  said  A.  B.  as  the 
price  of  the  fee  simple  and  inheritance,  free  from  all  in- 
cumbrances, of  the  land  coloured  red  in  the  annexed  plan. 
Secondly,  to  assess  and  fix  the  sum  to  be  paid  by  the 
company  to  the  said  A.  B.,  as  compensation  for  all  damage 
by  severance,  and  other  damage  permanent  or  temporary 
occasioned  by  the  formation  of  the  said  railway  and  the 
works  connected    therewith  to  the  other  or  adjoining 


Railways  Clauses  Consolidation  Aot,  1845  (8  ft  9  Vict  c.  20),  and 
the  Companies  Clauses  Consolidation  Aot,  1845  (8  ft  9  Vict.  o.  16) : 
as  to  the  mode  of  settling  certain  disputes  by  arbitration,  see  Russell 
on  Arb.  96  et  seq.  By  23  ft  24  Yiot.  o.  106,  tenants  for  life  and 
other  persons  under  disability  are  empowered  to  sell  land  in  con- 
sideration of  a  perpetual  rent  charge.  See  Precedent  X.,  infra, 
and  with  bad  ^e  company  pays  all  the  costs  of  making  out  the  landowner's 

or  defective  title,  title,  and  may  require  a  sixty  years'  title;  a  possessory  title  for 
thirty-six  years  is  not  enough,  Douglas  v.  London  $  North-  Western 
Railway  Co.,  3  K.  ft  J.  173;  and  if  a  person  claiming  to  be  owner 
within  the  meaning  of  the  Aot  fails  to  make  out  a  good  title  he 
cannot  compel  the  company  under  the  L.  C.  C.  Act,  s.  76,  to  deposit 
the  purchase-money  in  the  bank  until  the  amount  has  been  assessed 
by  a  jury.    lb, 

(b)  As  to  the  power  of  railway  companies  to  purohase  or  use  lands 
by  agreement  after  the  special  Aot  has  been  obtained,  see  Hodges  on 
Railways,  184,  2nd  edit. 
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lands  of  the  said  A.  B.  (c).    Thirdly,  to  fix  the  number  Pbboidmt  IX. 
and  nature  of  the  communications  (if  any)  to  be  made  by 

the  company  between  any  parts  of  the  lands  of  the  said  bt  a  railway 

A.  B.  which  may  be  separated  from  each  other  by  the  said  ^JJ^jJS! A 

railway  when  made  (d).    Fourthly,  to  fix  the  amount  of  ^T^j^^f 

the  costs  and  charges  of  this  arbitration,  and  the  mode  nature  of  the 

in  which  such  costs  and  charges  are  to  be  paid  and  satis-  to^made^y"8 

fied  (e).  the  company — 

8.  In  case  the  said  C.  D.  and  E.  F.  shall  be  unable  to  th«.«**of  tho 

arbitration. 

agree  with  reference  to  any  one  or  more  of  the  four  points  &  Appointment 
hereinbefore  agreed  to  be  referred  to  them,  the  point  or  of  an  *mp«*» 
points  on  which  they  shall  so  disagree  shall  be  referred  to 
the  final  arbitration  and  decision  of  G.  H.,  of,  &c,  sur- 
veyor (/). 


(c)  With  regard  to  compensation  for  the  injury  done  by  severance, 
and  for  other  damage  occasioned  by  the  railway,  see  the  Companies 
Clauses  Act  and  the  Railways  Clauses  Act ;  Russell  on  Arb.  439 ; 
Bradshawfs  Arbitration,  12  Q.  B.  562;  Yates  v.  Mayor,  fyc,  of 
Blackburn,  29  L.  J.  Exch.  447 ;  Reg.  v.  London  $  North-  Western 
Railway  Co.,  3  £11.  ft  B.  443 ;  Chapman  v.  Monmouthshire t  #<%, 
Railway  Co.,  -2  H.  ft  N.  267 ;  Read  v.  Victoria,  $c,  Co.,  1  New 
Rep.  446. 

(d)  If  an  agreement  on  this  subject  should  have  to  be  enforced  by 
a  Court  of  Equity,  an  inquiry  will  be  made  in  chambers  to  ascertain 
what  ought  to  be  done :  Sanderson  v.  Cochermouth  and  Workington 
Railway  Company,  2  H.  ft  T.  327.  Unless  there  be  a  stipulation  on 
the  point  in  the  submission,  an  arbitrator  has  no  power  to  set  out 
approaches  and  ways  to  the  severed  land :  Re  Ware,  9  Exch.  395, 
401. 

(e)  The  Lands  Clauses  Act,  s.  34,  provides,  that  all  the  costs  of  Arbitrations 
such  an  arbitration  as  that  in  the  text,  and  inoident  thereto,  to  be  JP~  **■  U  <>• 
settled  by  the  arbitrators,  shall  be  borne  by  the  promoters  of  the  un- 
dertaking, unless  the  arbitrators  shall  award  the  same  or  a  less  sum 

than  shall  have  been  offered  by  the  promoters,  in  which  case  each 
party  shall  bear  his  own  costs,  and  the  costs  of  the  arbitrators  shall 
be  borne  by  the  parties  equally.  The  Railways  Clauses  Act,  s.  135, 
and  the  Companies  Clauses  Act,  s.  133,  leave  all  these  costs  in  the 
discretion  of  the  arbitrators  or  umpire.  As  to  how  the  oosts  are  to  be 
settled  and  should  be  awarded,  and  by  what  parties  they  are  payable, 
see  Russell  on  Arb.  441 ;  Martin  v.  Leicester  Waterworks  Co.,  3  H. 
&  N.  463 ;  Yates  v.  Mayor,  $c,  of  Blackburn,  29  L.  J.  Exch.  447. 
(/)  The  L.  C.  Act,  s.  27,  provides,  that  where  more  than  one 
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Pbicbdih*  IX. 

10R  PUX0IL481 

BY    ▲    BAILWAT 

COMPAFY  FROM  ▲ 

LAHDOWWUL 

6.  Decision  of 
the  arbitrator! 
oa  the  points  on 
which  they  may 
agree,  and  of  the 
umpire  on  the 
points  on  which 
they  may  dis- 
agree, to  be 
binding. 

7.  The  parties 
not  to  tender 
witnesses  for  ex- 
amination, and 
to  be  restricted 
as  to  the  nature 
of  the  evidence 
offered  by  them; 

bnt  the  referees 
may  summon 
witnesses  and 
call  for  any  evi- 
dence. 


4.  The  joint  decision  in  writing  of  the  said  C.  D.  and 
E.  F.  on  such  of  the  four  points  hereinbefore  referred  to 
them  as  they  shall  agree  upon,  and  the  decision  in  writing 
of  the  said  G.  H.  on  such  of  those  four  points  as  the  said 
C.  D.  and  E.  F.  shall  disagree  upon,  shaH  be  absolutely 
binding  on  and  shall  be  submitted  to  by  the  parties 
hereto,  and  shall  not  be  disputed  or  challenged  by  either 
of  them  (flf). 

5.  Neither  of  the  parties  to  the  present  agreement  shall 
be  at  liberty  to  tender  for  examination  to  the  said  referees 
or  the  said  umpire  any  witness,  or  to  produce  before  the 
said  referees  or  umpire  any  documentary  evidence  whatso- 
ever, excepting  only  such  as  relates  strictly  to  the  value  of 
the  lands  in  question,  such  as  rentals,  rate-books,  maps, 
and  the  like,  which  documentary  evidence  (when  produced) 
shall  be  assumed  in  the  first  instance  by  the  referees  and 
umpire  to  be  that  which  it  purports  to  be,  without  any 
proof  by  evidence  of  its  being  so  ;  but  this  provision  is 
not  to  prevent  the  referees,  or  the  umpire  (so  far  only  as 
respects  the  points  which  may  have  to  be  determined  by 
him),  from  calling  for  and  examining  any  witness,  or  from 
calling  for  and  ordering  the  production  of  any  further 
documentary  evidence,  in  case  it  shall  appear  to  them  or 
him  to  be  necessary  to  do  so  (h) ;  and  the  parties  hereto 
shall  respectively  obey  to  the  best  of  their  ability  such 
orders  (if  any)  for  the  production  of  additional  documen- 
tary evidence  as  the  referees  jointly,  or  the  umpire  (as  far 


arbitrator  shall  have  been  appointed,  the  arbitrators  shall,  before 
entering  on  the  reference,  appoint  in  writing  an  umpire,  and  on 
bis  death  or  incapacity  to  act,  shall  appoint  another  umpire ;  and 
the  Railways  Clauses  Aot  and  the  Companies  Clauses  Aot  contain 
similar  provisions, 

(g)  An  award  oannot  properly  be  made  as  to  part  by  arbitrators 
and  as  to  part  by  the  umpire,  unless  there  be  an  express  provision 
for  the  purpose  in  the  submission :  Toilet  v.  Saunders,  9  Price,  612 ; 
Hetherington  v.  Robinson,  7  Dowl.  192. 

(h)  With  regard  to  the  powers  possessed  by  the  arbitrators  and 
umpire  of  calling  for  evidence  and  examining  witnesses,  see  sect.  32 
of  the  Lands  Clauses  Aot. 


AGREEMENTS.  51 

only  as  respects  the  points  which  may  have  to  be  deter-    Pmboemht  IX. 
.mined  by  him),  may  think  proper  to  make.  WR  pubotaot 

6.  Neither  of  the  parties  hereto  shall  be  at  liberty  to     BT  *  "ailway 

i      *  ,i  .-i*  ,,  .,  .i  COMPAHY  FROM  A 

appear  before  the  said  referees  or  the  said  umpire  by      lahdowwsb. 
counsel  or  solicitor  or  agent,  the  intention  of  the  parties  8.  The  parties 

hereto  being,  that  the  referees  and  umpire  shall,  after  a  not  to  appear  by 
...  counsel  or  solici* 

personal  inspection  of  the  land,  with  the  assistance  (if  tor. 

necessary)  of  such  documentary  evidence  as  is  herein- 
before mentioned,  come  to  such  decision  as  to  them  or 
him  may  on  those  materials  seem  just. 

7.  The  said  A.  B.  will,  within  three  ^calendar  months  &  Lan^?eF1Jf 
after  he  shall  have  received  notice  of  the  decision  of  the  and  convey  to 
referees  or  umpire  on  the  points  hereby  referred  to  them,  ^j^™1^*011 
show  a  good  title  to,  and  will  (on  payment  to  him  of  the  amount  fixed  by 
purchase-money  and  compensation  assessed  as  aforesaid,  the  **  tratlon» 
and  on  the  Company  entering  into  a  covenant  to  make  and 

maintain  such  communications  (if  any)  as  the  referees  or 
umpire  shall  decide  to  be  necessary),  convey,  or  procure 
to  be  conveyed  to  the  Company  by  all  necessary  parties  (i), 

(t)  An  agreement  for  the  purchase  of  land  by  a  company  under  Contracts  for 
the  Lands  Clauses  Consolidation  Act  is  complete  when  notice  to  take  compares  when 
the  land  has  been  aerved  and  the  value  has  been  duly  fixed ;  and  if  complete  and 
upon  payment  of  the  purchase  money,  or  the  deposit  of  it  in  the  now  enforceable, 
bank,  the  owner  refuses  to  convey  the  land,  the  company  may  either 
convey  the  lands  to  themselves  under  sect.  75  of  the  Lands  Clauses 
Consolidation  Act,  or  may  file  a  bill  for  specific  performance.  Regents 
Canal  Co.  v.  Ware,  23  Beav.  575 ;  Bedford  and  Cambridge  Railway 
Co.  v.  Stanley ,  1  New  Rep.  162 ;  but  if  the  company,  having  entered 
into  an  agreement  for  purchasing  land  at  a  fixed  rate,  subsequently 
proceed  to  have  its  value  assessed,  and  to  take  it  under  their  oom- 
pulsory  powers,  they  abandon  their  rights  under  the  agreement. 
Bedford,  fyc,  Railway  Co.  v.  Stanley,  supra. 

When  the  price  has  been  fixed  by  agreement,  or  ascertained  by 
award,  the  landowner  may  of  course  compel  the  company  by  a  suit 
in  equity  to  complete  the  purchase.  Inge  v.  Birmingham,  fyc.y  Rail- 
way Co.  3  De  G.  M.  &  G.  658 ;  Mason  v.  Stokes  Bay  Railway  Co. 
1  N.  E.  84,  and  the  purchase  money  will  belong  to  his  personal 
representatives  in  the  event  of  his  death  immediately  after  the  price 
has  been  ascertained.    Re  Woottori*  Trusts,  1  N.  R,  193. 

Where,  however,  several  modes  are  provided  by  which  the  amount 
of  the  purchase-money  may  be  ascertained,  a  Court  of  Equity  cannot 

v  2 
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F&sosbirt  IX.  and  free  from  all  incumbrances,  the  land  coloured  red  in 

tor  purchase  ^e  annexed  plan,  and  its  appurtenances  (including  all 

bt  a  railway  mines  and  minerals  under  the  said  land  (k) ),  and  will, 

lajtdowker.  within  one  calendar  month  after  he  shall  have  received 

and  to  pay  Bach  notice  of  such  decision,  pay,  in  the  manner  pointed  out 

trationff»  ma* hhe  ^  suc^  decision,  such  costs  and  charges  (if  any)  as  he 

awarded  against  shall  be  thereby  directed  to  pay. 

™"  8.  The  Company,  on  such  title  being  shown  and  such 

10.  Company  to  r    /'       ...  x  x,         * ,  , 

purchase  at  the  conveyance  executed,  will  accept  the  said  conveyance,  and 
price  to  be  fixed,  pay  ^  ^e  g^  ^.  j^  gucj1  purchase-money  and  compen* 
and  w  »aoh  sation,  and  execute  such  covenant  as  is  hereinbefore  men- 
tation at  may  "  tioned,  and  also  within  one  calendar  month  after  notice  of 
**  insTtlT1  SUC^  ^ec^s^on  as  aforesaid  to  pay  in  the  manner  thereby 

pointed  out  such  costs  and  charges  (if  any)  as  the  Company 

shall  be  thereby  directed  to  pay. 

11.  Arbitration        9,  This  submission  shall  be  made  a  rule  of  the  High 

may  be  made  a 

rule  of  Court.  Court  of  Chancery  (J). 

12.  Agreement  10.  Nothing  herein  contained  shall  restrict  or  delay 
the  company's06  the  exercise  of  or  in  any  manner  diminish  such  rights  of 
statutory  powers  entry  on  the  said  lands  intended  to  be  taken  by  the  said 

of  taking  posses-  ,  . 

non  of  the  land,  company  as  the  company  would  have  had  if  these  presents 
had  not  been  made  [and  that  (with  reference  solely  to  the 
exercise  of  such  rights  of  entry)  the  said  A.  B.  is  to  be 
taken  to  have  claimed  £ as  the  whole  amount  of  pur- 
chase-money and  compensation  payable  by  the  Company 


decide  whioh  of  them  shall  be  pursued.  Adams  v.  BlackwaU  Hail- 
teat/  Co.  2  M.  &  G.  118. 

(k)  As  to  the  rights  of  the  mine-owner  and  the  Company  where  the 
mines  are  reserved,  see  supra,  p.  40,  n.  (d). 

(I)  The  power  of  making  the  submission  to  arbitration  a  rule  of 
any  of  the  superior  Courts  on  the  application  of  either  party  is  given 
by  the  Lands  Clauses  Act,  s.  36,  and  the  Common  Law  Frooedure  Aot, 
1854 ;  b.  17  of  the  latter  Aot  enacting  that  where  the  submission 
provides  that  it  shall  be  made  a  rule  of  one  in  particular  of  the 
superior  Courts,  it  shall  be  made  a  rule  of  that  Court  only.  It  iB 
not  necessary  to  make  the  award  or  the  appointment  of  the  umpire 
a  rule  of  Court:  Be  Bradshaw's  Arbitration,  12  Q.  B.  562 ;  Russell 
on  Arb.  568.  The  submission  to  arbitration  may  be  made  a  rule  of 
Court  in  Chancery :  Re  Elliot,  2  De  G.  &  S.  23. 
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in  respect  of  their  taking  and  using  the  piece  of  land    Pkeokdbht  IX. 
coloured  red  in  the  plan  (*»)].    In  witness,  &c.  (n).  n*  furoham 

BT   A.    RAILWAY 

OOMPAHY  FROM  ▲ 

LAHDOWHBR. 


X. 

AGREEMENT  between  a  Tenant  for  Life  in  Posses-  Prkoemht  X. 

sion  and  a  Railway   Company  for  the  Sale  and  salb^Tbail- 
Purchase    of  Land,   and  for    Compensation  for     watoompamy 
dafnage  by  means  of  an  Annual  Rent-charge  (a).         0?  a  bihi- 

OHABOB. 

AN    AGREEMENT    made    this  day    of    ,  a  Partic8. 

between  A.  B.,  of,  &c,  the  tenant  for  his  life  in  posses- 
sion of  the  lands  and  hereditaments  hereinafter  agreed  to 

be  sold,  of  the  one  part,  and  the Railway  Company 

of  the  other  part :  Whereas  on  the day  of ,  2.  Becites  notice 

to  treat  by  Com- 


pany. 


(m)  The  words  within  brackets  may,  if  considered  unnecessary,  be 
omitted.  They  are  intended  to  obviate  a  difficulty  which  the  com- 
pany, should  it  afterwards  wish  to  avail  itself  of  the  powers  given 
by  the  85th  sect,  of  the  Lands  Clauses  Act,  might  experience,  in  con- 
sequence of  the  landowner  not  having  claimed  a  specific  sum.  This 
section  enables  railway  companies  to  enter  upon  lands  before  an 
agreement  is  come  to9  or  an  award  made,  for  the  purohase -money  or 
compensation,  upon  paying  into  the  bank  either  the  amount  of  the 
purchase-money  or  compensation  claimed,  or  suoh  a  sum  as  shall  be 
determined  on  by  a  surveyor  appointed  by  two  justices,  and  upon 
giving  a  bond  for  payment  of  the  full  amount  of  the  purchase-money 
and  compensation  which  may  ultimately  be  found  payable.  See 
Hodges  on  Railways,  p.  207,  2nd  edit. 

(n)  Such  an  agreement  as  that  in  the  text  should  be  under  the 
seal  of  the  Company,  though  if  signed  by  two  directors  according  to 
sect.  97  of  the  Companies  Clauses  Act  (8  Vict.  o.  16)  it  would  be 
valid.  As  to  how  far  such  an  agreement  may  be  enforced  in  a  Court 
of  Equity,  see  Adams  v.  Blackwall  Railway  Company,  2  M'N.  &  G. 
118;  Jugev.  The  Stour  Valley  Railway  Company,  3  De  G.,  M'N. 
ft  G.  668 ;  Morgan  v.  Mil  man,  3  De  G.  M.  &  G.  24. 

(a)  This  agreement  is  made  under  the  powers  of  23  &  24  Vict. 
c.  106,  ingrafted  on  the  L.  C.  C.  Act,  which  powers  apply  only  to  the 
purchase  of  lands  by  agreement,  and  not  to  compulsory  purohases. 
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Prboedbht  X. 

BALE  TO  A  SAIL- 
WAT  OOMPAKY 
IK  OOHSIDERA- 

TIOR  OF  A  RBNT- 
OHARGB. 

8.  Parcels. 


4.  Vendor  willing 
to  sell  for  a  per- 
petual rent- 
charge. 


5.  Agreement  to 
sell  for  a  rent- 
oharge  to  be  fixed 
by  arbitration. 


6.  Appointment 
of  Takers. 


the  said  Company  gave  the  said  A.  B.  notice  in  writing 
that  they  required  for  the  purposes  of  their  works  and 
undertaking  (6),  and  were  willing  to  treat  with  him  for  the 
purchase  of  All  those  pieces  of  land,  &c.  [parcels  from 
the  notice  to  treat],  and  were  willing  to  treat  and  agree 
with  the  said  A.  B.  as  to  the  compensation  to  be  made  to 
him,  and  all  persons  having  or  claiming  any  estate  or 
interest  in  the  said  premises  for  the  damage  done  to  the 
lands  delineated  on  the  map  or  plan  deposited  in  the 
office  of  the  Clerks  of  the  Peace  as  aforesaid,  and  of 
which  the  said  A.  B.  is  such  tenant  for  life  as  aforesaid : 
And  whereas  the  said  A.  B.  is  willing  to  sell  to  the  said 
Company  the  said  premises  specified  in  the  said  notice, 
and  has  consented  to  accept  a  perpetual  rent-charge  as 
the  consideration  for  the  purchase  thereof,  and  as  com- 
pensation for  such  damage  as  above  referred  to,  NOW 
IT   IS   HEREBY  mutually  agreed  between  the  said 
A.  B.  and  the  said  Company  as  follows : 

1,  The  said  A.  B.  will  sell,  and  the  said  Company  will 
purchase  at  the  price  and  in  consideration  of  a  perpetual 
clear  yearly  rent-charge  of  such  an  amount  as  shall  be 
assessed  and  fixed  by  the  arbitration  or  umpirage  provided 
for  by  the  second  clause,  and  to  be  made  payable  and 
secured  at  the  times  and  in  the  manner  mentioned  in  the 
third  clause  of  this  agreement,  the  fee  simple  in  posses- 
sion free  from  incumbrances  of  the  said  premises  specified 
in  the  said  notice,  and  the  Company  will  make,  and  the  said 
A.  B.  will  accept  compensation  by  means  of  such  a  rent- 
charge  as  aforesaid,  for  all  the  damage  referred  to  in  the 
said  notice. 

2.  It  shall  be  referred  to  C.  D.,  of  ,  an  able 

practical  surveyor,  on  behalf  of  the  said  A.  B.,  and  to 
E.  F.,  of,  &c,  an  able  practical  surveyor  on  behalf  of  the 


Land  taken  com* 
pulsorily  may  be 
nsed  only  for 
purposes  of  the 
Act 


(6)  Where  purchases  of  land  are  made  under  compulsory  powers, 
the  vendors  on  the  one  hand,  and  the  purchasers  on  the  other,  have 
a  right  to  confine  the  exercise  of  the  ownership  to  the  specified  pur- 
pose. Bo&lock  v.  North  Staffordshire  Railway  Company,  3  Sm.  & 
G.  283 ;  Bentinch  v.  Norfolk  Estuary  Company,  26  L.  J.  Ch.  404. 
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Company,  and  in  case  they  shall  be  unable  to  agree,  then  Pbscxdxxt  X. 
to  an  umpire  to  be  appointed  according  to  the  ninth  sale  toTrail- 
section  of  the  Lands  Clauses  Consolidation  Act,  1845,  •  WAT  c°*MT 

'        IH  COHSIDE11A- 

to  assess,  fix,  and  award  the  amount  of  the  rent-charge  Tion  of  a  bknt- 
which  agreeably  to  the  ninth,  tenth,  and  eleventh  sections  qhabqb. 
of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
second  and  fourth  sections  of  the  Lands  Clauses  Con- 
solidation Acts  Amendment  Act,  1860  (c),  shall  be  payable 
and  paid  by  the  Company  for  the  purchase  of  the  said 
premises,  and  for  the  compensation  mentioned  in  the 
first  clause  of  this  agreement. 

3.  The  rent-charge  shall  commence  from    the  ?•  Dates  of  w?m 

■m         »  mencement  and 

day  of next,  unless  the  Company  shall  sooner  take  payment  of  rent- 
possession  of  the  premises,  or  some  part  thereof,  and  in  cliar8e* 
the  latter  case  from  the  time  when  the  Company  shall 
take  such  possession,  and  shall  be  reserved  and  made 

payable  half-yearly  on  the  day  of ,  and  the 

day  of ,  and  shall  be  charged  and  recoverable 

in  the  manner  specified  in  the  eleventh  section  of  the 
Lands  Clauses  Consolidation  Act  1845.  The  whole,  or, 
as  the  case  may  require,  a  proportionate  part  of  the  first 
half-yearly  payment  of  the  rent-charge  shall  be  made  on 
such  of  the  half-yearly  days  aforesaid  as  shall  first  occur 

after  the day  of next,  or  after  any  earlier  day 

on  which  the  Company  shall  take  such  possession  as 
aforesaid. 

4.  The  said  A.  B.  will  within  twenty-one  days  from  8.  Aa  to  title  to 
the  date  hereof,  send  to  the   Company's  solicitors  an  ^^^d^m. 
abstract  of  the  title  to  the  said  premises,  commencing  pietionofpnr- 
with  the  will  of  G.  H.,  dated  the  day  of ,  and  cha8e' 

shall  not,  unless  required,  and  then  only  to  the  extent 
required,  show  the  earlier  title.     The  purchase  shall  be 

completed  on  the        ■  ■  day  of next,  and  the  said 

A.  B.  will  enter  into  a  covenant  for  production  during  his 
life  of  such  deeds  and  muniments  of  title  as  are  in  his 
custody,  and  the  usual  limited  covenants  for  title  by  a 
tenant  for  life. 


(c)  23  &  24  Vict.  c.  106. 
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Pbsobdbitt  X. 

8AL1  TO  A  RAIL- 
WAT  COMPAKY 
DT  OOXSIDERA- 

TIOIT  OF  A  RBHT- 
OBAROV. 

9.  Company  may 
take  immediate 
possession. 

10.  Company  to 
compensate 
tenants*  land-tax 
and  tithe  to  be 
apportioned. 

11.  Arbitrators 
to  decide  on  ac- 
commodation 
works. 

12.  Costs  accord- 
ing to  Act  to  be 
paid  by  Company. 


5.  The  Company  may  at  any  time  hereafter  take  pos- 
session of  the  said  premises  on  giving  seven  days'  pre- 
vious notice  in  writing  to  that  effect  to  the  said  A.  B. 

6.  The  Company  will  make  satisfaction  for  all 
tenant  rights  existing  in  the  land  and  premises.  The 
land  tax  and  tithe  rent-charge  shall  be  apportioned  at  the 
cost  of  the  Company  between  the  said  premises  and  the 
other  land  of  the  said  A.  B.  now  charged  therewith. 

7.  The  said  arbitrators,  and  in  case  of  difference! 
the  said  umpire,  shall  determine  what  works  rendered 
necessary  by  the  construction  of  the  railway  or  works  of 
the  Company  shall  be  executed  by  the  Company  for  the 
accommodation  of  the  said  A.  B.,  or  for  the  better  enjoy-  . 
ment  of  his  property. 

8.  The  Company  shall  pay  all  the  costs  and  ex- 
penses of  and  incidental  to  the  said  sale  and  purchase, 
and  the  conveyance  of  the  premises  (including  the  costs 
of  a  duplicate  of  the  conveyance  to  be  held  by  the  said 
A.  B.),  according  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  applicable  to  purchases  of  land 
by  agreement.    In  witness,  &c. 


XL 


Pmwbdeht  XL  AGREEMENT  between  a  Local  Board  of  Health 
and  a  Waterworks  Company  for  the  Purchase 
of  Waterworks  under  the  Provisions  of  the  Public 


BALE  OF  WATER- 
WORKS TO  A 
MOAL  BOARD  OF  __  .  , . 

health.  Health  Act,  1848  (a). 


l.  Parti*.  AN  AGEEEMENT,  made  the day  of 


-,  be- 
tween A.  B.,  of,  &c,  C.  D.,  of,  &c,  E.  F.,  of,  &c,  being 


(a)  11  &  12  Vict.  o.  63.  This  Act  is  applicable  to  lands  and 
Btreams  in  the  same  way  as  the  Lands  Clauses  Consolidation  Act  is 
to  lands,  and  the  diversion  of  a  stream  is  a  taking  and  using  of  it 
within  the  Lands  Clauses  Consolidation  Act  Ferrand  v.  Bradford 
Corporation,  21  Beav.  412. 
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the  several  shareholders  of  and  in  a  certain  Company    Precedent  XL 
called  or  known  by  the  name  of  "  The  Dale  Waterworks        bam  op 
Company"  of  the  one  part,  and  the.  Local  Board  of     watkewobks 
Health  for  the  Borough  of  Dale,  established  under  and       board  of 
by  virtue  of  the  Public  Health  Act,  1848,  of  the  other  _     HKALTg- 
part :   Whereas  the  said  Dale  Waterworks   Company  2«  Recites  Act 
have,  by  virtue  of  the  powers  given  by  an  Act  of  Par-  waterworks; 
liament  passed  in  the  14th  year  of  the  reign  of  King 
George  the  Third,  intituled  "  An  Act  for  supplying  the 
Town  and  Borough  of  Dale  with  fresh  and  wholesome 
water,"   established  waterworks  within  the   Borough  of 
Dale  aforesaid,  and  have  purchased,  taken  on  lease  or 
agreed  to  take  on  lease,  or  otherwise  acquired  divers 
tenements,  hereditaments,  powers,  and  privileges  for  the 
purposes  of  and  connected  with  their  said  waterworks, 
and  also   divers  springs,  streams,  and  sources  of  water 
in  addition  to  the  springs  mentioned  in  their  said  Act 
of  Parliament,  and  have  constructed  reservoirs  and  tanks,  and  construction 
and  have  made  watercourses  and  conduits,  and  have  laid  of  workB# 
down  main  and  other  pipes  with  stopcocks,  valves,  and 
other  apparatus,  and  in  and  about  the  matters  aforesaid 
have  expended  large  sums  of  money  and  derive  a.  con- 
siderable and  increasing  income  therefrom :  And  whereas  3.  The  Company 
the  said  Company  have  by  means  of  their  said  waterworks  Sro^hiKth 
(which  are  the  only  waterworks  within  the  borough  of  water. 
Dale  aforesaid)  for  many  years  past  supplied  and  now 
continue  to  supply  the  said  borough  or  some  part  thereof 
with  water  pursuant  to  the  said  last-mentioned  Act,  and 
have  from  time  to  time  enlarged  their  said  works  and 
increased  their  supply  of  water ;  And  whereas  the  said  4.  The  Local 
Local  Board  of  Health  for  the  Borough  of  Dale,  being  desire  to  take  the 
desirous  of  constructing  or  laying  down  waterworks  within  water  supply  into 
ihe  said  borough  under  the  powers  of  the  Public  Health 
Act,  1848,  gave  notice  in  writing  to  the  said  Dale  Water- 
works Company,  stating  the  purposes  for  and  the  extent 
to  which  water  was  required  by  the  said  Local  Board, 
and  thereupon  the  said  Company  declared  that  they  were, 
or  within  a  short  period  would  be  able  to  lay  on  water 
sufficient  for  all  reasonable  purposes  for  which  it  was 
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PmckwmtXL  required  by  the  said  Local  Board  (ft):   And  whebeas, 

balbof  in  order  to  avoid  all  occasion  of  contention  or  dispute 

watbkwobm  between  the   said  Company  and  the  said  Local  Board, 

TO  A  LOCAL  r       J 

boied  or  and  to  enable  the  said  Local  Board  to  carry  into  effect 

HBALTH. 


its  said  desire  of  establishing  waterworks,  the  said  parties 

mS^MwSSm  hereto  of  the  first  P^  *****  consented  to  sell  and  dispose 
waterworks,         of  their  said  waterworks  to  the  said  Local  Board :  NOW 

6.  Witnea.         THESE  PRESENTS  WITNESS  as  follows : 

4.  The  parties  hereto  of  the  first  part,  by  virtue  of 
the  powers  and  authorities  given  by  and  contained  in 
"  The  Public  Health  Act,  1848,"  and  "  The  Lands  Clauses 
Consolidation  Act,  1845,"  and  of  every  other  power  and 
authority  enabling  them  in  this  behalf,  hereby  contract 

7.  Agreement  for  and  agree  to  sell  and  dispose  of  to  the  said  Local  Board 
a*a prkftotT8  of  Health  for  the  Borough  of  Dale  at  such  price  as  shall 
fixed  by  ntf-       j^  fixed  by  the  arbitration  and  award  hereinafter  provided 

for,  And  the  Local  Board  of  Health  for  the  Borough 
of  Dale,  by  virtue  of  the  powers  and  authorities  given  by 
and  contained  in  the  said  two  last-mentioned  Acts  of 
Parliament  and  of  every  other  power  and  authority 
enabling  them,  and  with  the  approval  of  the  General 
Board  of  Health  in  writing  under* their  seal  and  the 
hands  of  two  of  the  members  thereof  (c),  hereby  contract 

8.  Parcels,         an<j  ^ee  to  purchase,  at  the  price  which  shall  be  so 

fixed,  The  Dale  Waterworks,  with  their  appurtenants, 
and  all  the  rights,  powers,  and  privileges  granted  by  the 
said  Act  of  Parliament  of  the  14th  year  of  the  reign  of 
King  George  the  Third;  of  taking  and  using  the  several 
springs  of  water  mentioned  in  the  same  Act,  and  of 


(&)  The  75th  section  of  the  Publio  Health  Aot  empowers  local 
boards  to  purchase  and  take  on  lease  waterworks,  and  also  empowers, 
waterworks  companies  to  sell  their  works;  bat  it  provides,  that,  before 
establishing  works  of  their  own  within  the  territory  of  an  existing 
waterworks  company,  the  local  board  shall  give  the  company  such  a 
notice  as  that  referred  to  in  the  text,  and  shall  not  be  at  liberty  to 
construct  waterworks  within  that  territory,  so  long  as  the  company 
shall  be  able  and  willing  to  lay  on  water  proper  and  sufficient  for  all 
reasonable  purposes,  and  upon  reasonable  terms. 

(c)  See  Public  Health  Act,  ss.  75, 149. 
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BALI  OF 

WATRBWOB1B 

TO  A  LOCAL 

BOARD  OF 

HEALTH. 


making  reservoirs,  drains,  and  aqueducts,  and  of  sup-  PmokmhtXI. 
plying  water,  and  all  other  the  rights,  powers,  and  privi- 
leges granted  by  the  said  Act  as  the  same  are  now 
subsisting  in  and  capable  of  being  exercised  by  the  said 
Company;  And  also  all  the  works,  reservoirs,  drains, 
aqueducts,  watercourses,  conduits,  main,  service  and  other 
pipes,  water-valves,  air-vessels,  stop-cocks,  engines,  ap- 
paratus, implements,  utensils,  and  plant  of  every  descrip- 
tion, which  have  been  made,  constructed,  laid  down, 
fixed,  or  acquired  by  the  said  Company  under  the  powers 
or  for  the  purposes  of  the  said  Act  of  the  14th  year  of 
the  reign  of  King  George  the  Third,  or  otherwise  how- 
soever, as  the  same  now  belong  to  or  are  used  or  held 
by  the  said  Company;  And  also  all  the  freehold  and 
leasehold  messuages,  lands,  tenements,  and  hereditaments, 
and  all  the  rights,  powers,  privileges,  and  easements, 
which  either  have  been  purchased  or  taken  on  lease,  or 
have  been  agreed  to  be  purchased  or  taken  on  lease,  or 
have  been  otherwise  acquired  by  and  are  now  held  by  or 
belong  to  the  said  Company,  at  and  upon  the  terms,  and 
for  all  the  estate,  right,  title,  and  interest  on  and  for 
which  the  said  Company  is  now  seised  or  possessed  of 
or  entitled  to  or  interested  in  the  same  respectively, 
including  therein — The  house  for  the  waterman  or  turn- 
cock at  the  reservoir  No.  1,  in lane  in  Dale  afore- 
said; The  said  reservoir  No.  1;  The  reservoir  No.  2, 
at ,  with  the  watercourses,  pipes,  drains,  and  ap- 
paratus connected  therewith  respectively;  The  right  or 
privilege  of  conducting,  taking,  and  using  several  springs 
of  water  rising  in  and  issuing  out  of  the  estate  of  L.  M. 

Esq.,  at ;  The  rights  or  privileges  of  using  and 

repairing  the  said  two  reservoirs,  and  of  taking  or  using 

the  water  overflowing  from  the  railway  tank  in ,  and 

of  conducting  the  same  into  Dale  by  means  of  pipes  laid 

in  the  drains  and  on  or  under  the  bridges  of  the 

Railway ;  And  all  the  leases,  agreements  for  leases,  and 
contracts,  and  all  other  whatsoever  the  property  and 
effects,  rights,  and  privileges  of  the  said  Company  (except 
only  the  rents,  rates,  sums  of  money,  debts,  and  credits 
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BALI  OF 

WATBEWORKfl 

TO  A  LOCAL 

BOABOOr 

HEALTH. 

9.  Witness  also 
appointment  of 
arbitrators. 


10.  Company  to 
furnish  arbi- 
trators with  par- 
ticulars of  the 
property,  rights, 
and  title  of  the 
Company. 


11.  Arbitrators 
to  fix  price. 


12.  Arbitration, 
how  to  be  con- 
ducted. 


AGREEMENTS. 

now  due  and  owing  and  which  may  hereafter  become  due 
to  the  said  Company), 

2.  For  the  purpose  of  fixing  and  determining    the 
price  to  be  paid  by  the  said  Local  Board  of  Health  for 
the  Borough  of  Dale  to  the  said  Dale  Waterworks  Com- 
pany for  the  purchase  of  the  property  and  premises  afore- 
said, the  said  parties  hereto  of  the  first  part,  at  the 
request  of  the  said  Local  Board  of  Health,  and  in  pur- 
suance of  the  provisions  of  the  Public  Health  Act,  1848, 
hereby  appoint  G.  H.,  of,  &c,  to  be  an  arbitrator  in  the 
premises :  And  the  said  Local  Board  of  Health  for  the 
Borough  of  Dale,  on  the  request  of  the  said  parties 
hereto  of  the  first  part,  and  in  pursuance  of  the  provi- 
sions of  the  Public  Health  Act,  1848,  hereby  appoint 
I.  K.,  of,  &c,  to  be  an  arbitrator  in  the  premises. 

3.  The  parties  hereto  of  the  first  part  shall,  when 
and  so  soon  as  they  shall  be  required  by  the  said  arbi- 
trators or  either  of  them,  and  to  their  satisfaction,  furnish 
to  each  of  them  correct  and  proper  particulars  in  writing 
of  the  said  waterworks,  property,  rights,  powers,  privi- 
leges, and  premises  hereby  agreed  to  be  sold,  and  of  the 
nature  of  the  right,  title,  and  interest  of  the  said  parties 
hereto  of  the  first  part  therein  and  thereto. 

4.  The  arbitrators  or  their  umpire  {d)  shall  fix,  de- 
termine, and  award  the  price  which  shall  be  paid  to  the 
said  Dale  Waterworks  Company  by  the  said  Local  Board 
of  Health  for  the  purchase  of  all  the  waterworks,  pro- 
perty, rights,  privileges,  easements,  and  premises  herein- 
before agreed  to  be  sold,  and  for  all  the  estate,  right, 
title,  and  interest  of  the  said  Dale  Waterworks  Company 
therein,  whatsoever  they  may  be  at  the  date  of  these 
presents. 

5.  The    arbitration  shall    be  conducted    under    the 


(d)  Tt  is  unnecessary  to  insert  in  the  agreement  any  provision  for 
appointing  an  umpire,  since,  in  cases  where  there  is  more  than  one 
arbitrator,  the  Public  Health  Act  (s.  125),  renders  it  imperative  on 
the  arbitrators  to  appoint  an  umpire,  and  empowers  the  umpire  to 
make  a  final  award  if  the  arbitrators  negleot  to  make  one  within  a 
limited  period* 
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provisions  of,  and  the  arbitrators  and  their  umpire  shall    Pbiow»ht  XL 
have  all  the  duties  and  powers  conferred  by  the  Public        sauTof 
Health  Act,  1848  :  And  the  several  sections  of  the  same     whmwomm 

TO  A  LOCAL 

Act  numbered  123  to   128,  both  inclusive,  shall  in  all        boiedof 

respects  apply  to  the  said  arbitration  and  bind  the  parties        hbalth.  < 

hereto,  their  successors,  heirs,  executors,  administrators, 

and  assigns. 

6.  The  award  of  the  said  arbitrators  or  their  umpire  13.  Award,  how 
shall  be  made  in  writing,  and  two  copies  thereof  shall 

be  duly  made  and  signed  by  them  or  him,  and  one  of 
such  copies  shall  be  given  to  the  said  Company  or  their 
solicitor,  and  the  other  to  the  said  Local  Board  of  Health 
or  their  solicitor. 

7.  The  purchase   shall  be  completed,  and  the  pur-  H.  Purchase  to 
chase-money  become  payable,  and  shall  either  be  paid  or  Jj/^f  ^  *  at  > 
shall  be  sufficiently  secured  to  the  said  Company  by  the  month  after  the 

said  Local  Board  of  Health  at  the  expiration  of  one  j 

calendar  month  from  and  after  the  day  on  which  the  said  I 

award  shall  be  made ;   at  which  period  the  said  Local 

Board  of  Health  shall  be  let  into  possession  of  the  said 

waterworks,  property,  rights,  and  premises,  and  into  the  i 

receipt  of  the  rents  and  profits  thereof,  and  shall  then 

and  thenceforth  assume  and  retain  all  the  privileges, 

duties,  powers,  and  liabilities  of  the  said  persons,  parties 

hereto  of  the  first  part,  as  such  Waterworks  Company  as 

aforesaid :  And  up  to  the  period  aforesaid  the  said  parties 

hereto  of  the  first  part  shall  continue  in  possession  of  the 

said  waterworks,  property,  rights,  and  premises,  and  in 

the  receipt  of  the  rents  and  profits,  and  shall  pay  and 

defray  all  outgoings  in  respect  thereof,  and  maintain, 

uphold,  and  keep  the  same  in  their  present  state  and 

condition;  and  if  from  any  cause  whatsoever  the  said 

purchase  shall  not  be  completed  at  the  period  aforesaid, 

the  said  Local  Board  of  Health  shall  pay  to  the  said 

Company  interest  at  the  rate  of  4  per  cent,  per  annum 

on  the  sum  awarded  for  the  purchase-money  from  the 

period  aforesaid  until  the  completion  of  the  said  purchase. 

8.  The  purchase-money  and  all  interest  which  may  15.  Porchaae- 
accrue  in  respect  thereof  shall,  as  and  when  the  same  £°J2d.  **  * 
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F&ioBDixv  XI.  shall  become  payable,  be  paid  by  the  said  Local  Board 

•IiiioF  °*  Health  to  the  persons  entitled  thereto  or  into  the 

watbbwohm  Bank  of  England,  in  conformity  with  the  Lands  Clauses 

boabd  or  Consolidation  Act,  1845,  as  the  case  may  require. 

HBAMfH-  9.  On  payment  in  manner  aforesaid  of  the  said  pur- 

16.  Company  to  chase-money  and  all  interest  which  may  have  become  due 
om^ey  their  pro-  £or  ^e  gamej  ^e  g^  pa^g  hereto  of  the  first  part  and 

all  other  necessary  parties  shall  execute  all  proper  and 
reasonable  conveyances  and  assignments  of  the  said 
waterworks,  property,  rights,  and  premises  hereby  agreed 
to  be  sold  (such  conveyances  and  assignments  to  be  pre* 
pared  by  and  at  the  expense  of  the  said  Local  Board) ;  but 
such  of  the  conveying  parties  as  are  trustees  only  and 
not  beneficially  entitled  shall  not  be  required  to  enter  into 
any  personal  covenants  in  respect  thereof,  either  for  title 
or  otherwise,  except  the  usual  covenant  that  they  have 
not  incumbered. 

17.  As  to  costs.        10.   The  costs  of  preparing  and  executing  these  pre- 

sents shall  be  borne  by  the  said  Company  and  the  said 
Local  Board  of  Health  in  equal  shares,  and  the  costs 
of  the  said  arbitration  shall  be  in  the  discretion  and  shall 
be  paid  according  to  the  award  of  the  said  arbitrators  or 
their  umpire  (e).  In  witness  whereof  the  said  parties 
hereto  of  the  first  part  have  hereunto  set  their  hands  and 
seals,  and  the  said  Local  Board  of  Health  have  hereunto 
set  their  common  seal  (/)  the  day  and  year  first  above 
written. 


(e)  Submissions  to  arbitration  under  the  Publio  Health  Act  may  be 
made  rules  of  Court. 

(/)  In  the  case  of  the  agreement  from  which  the  Precedent  in  the 
text  is  taken,  the  Local  Board  was  the  Corporation  of  the  borough 
and  had  a  common  seal,  but  it  seems  to  be  very  doubtful  if  the  local 
board  of  a  non-corporate  district  is  a  corporation:  see  Ex  parte 
Local  Board  of  Health  of  Llanelly,  22  L.  J.,  Chanc,  419;  17  Jur. 
107 ;  20  L.  T.  321.  It  appears  to  be  proper  that  agreements  made 
by  the  local  board  of  a  non-corporate  distriot .  should  be  in  writing, 
under  their  seal  and  the  hands  of  five  at  least  of  the  members:  see 
Public  Health  Act,  s.  149. 
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XII. 

AGREEMENT  for  a  Purchase  to  be  made  under  the   Pbeobmot  xh. 
Direction  of  the  Court  of  Chancery,  tvith  Funds     fob  ^Zoamm 
in  Court.  uhdkbthb 

PIRBOTIOH  OF 

AN    AGKEEMENT,    made   the    day  of  ,     'SiSS" 


between  A.  B.,  of,  &c,  and  C.  D.,  of,  &c,  of  the  first  i.  Parties. 
part,  E.  F.,  of,  &c,  of  the  second  part,  G.  H.,  of,  &c, 
and  I.  K,  of,  &c,  of  the  third  part,  L.  M.,  of,  &c,  of 
the  fourth  part,  and  M.  0.,  of,  &c,  and  P.  Q.,  of,  &c.,  of 
the  fifth  part. 

Whereas  the  said  A.  B.  and  C.  D.  claim  to  be  seised  2;  Becitalof 
of  or  entitled  as  trustees  for  sale  to  the  fee  simple  in  undivided  shares 
possession  of  ten  undivided  eleventh  parts  of  the  manors,  bttt  one » 
messuages,  farms,  lands,  tenements,  and  hereditaments 
specified,  or   referred  to  in  the    schedule   hereto,   free 
from    incumbrances,  except  as  hereinafter    mentioned. 
And  whereas  the  said  E.  F.  claims  to  be  seised  of  or  —md  of  title  to 
entitled  to  the  remaining  one  undivided  eleventh  part  of  ™ ' 

the  said  manors,  messuages,  lands,  tenements,  franchises, 
and  hereditaments  for  an  estate  for  her  life ;  And  the  said 
G.  H.  and  I.  K.  claim  to  be  seised  of  or  entitled  as 
trustees  for  sale  to  the  same  one  undivided  eleventh  part 
in  fee  simple  in  remainder  expectant  on  the  death  of  the 
said  E.  F.,  free  from  incumbrances,  except  as  hereinafter 
mentioned;  And  whereas  it  is  represented  by  the  said  —  andofaoertain 
G.  H.  and  I.  K.,  and  the  said  L.  M.,  that  the  consent  in  ^t.beingre" 
writing  of  the  said  L.  M.  is  required  for  the  exercise  by 
the  said  G.  H.  and  I.  K.  of  their  said  trust  for  sale  ;  And  r^*  fimd  ^s 
whereas  it  is  represented  by  the  said  N.  O.  and  P.  Q.  chancery ; 
that  there  is  now  standing  in  the  name  of  the  Accountant- 
General  of  the  High  Court  of  Chancery,  to  an  account 

"  Ex  parte  the  Corporation  of ,"  the  sum  of  £ , 

d63  per  Cent. Bank  Annuities,  purchased  in  pur- 
suance of  an  Act  of  Parliament  passed  in  the year 

of  the  reign  of  Her  Majesty  the  Queen,  intituled  '•  [Title  — *?<*  W"« 
of  the  Act)"  and  subject  to  be  sold  under  the  direction  of  ^  and  the 
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Pbioipsht  XII. 

FOE  PURCHASE 

UHDIB  TBB 

DIBECTIOH  Off 

THB  OOU&T  OF 

OHAHOIBT. 

prodnce  invested 
in  the  purchase 
of  land  to  be 
settled. 

8.  Agreement 


4.  For  purchase, 
with  the  appro-  i 
bation  of  the 
Court  of  Chan- 
cery, of  property 
described  in  a 
schedule. 


5.  Purchasers  to 
obtain  approba- 
tion of  Court,  and 
purchase  to  be 
roid  if  it  be  not 
obtained,  and 
purchasers  to 
pay  expenses. 


the  said  Court,  upon  a  petition  by  the  said  N.  O.  and 
P.  Q.,  to  the  intent  that  the  money  to  be  produced  by 
such  sale  may  be  applied  under  the  direction  of  the  said 
Court,  in  the  purchase  of  houses,  lands,  tenements,  and 
hereditaments,  to  be  conveyed  and  settled  to  and  upon 
certain  uses  and  trusts  in  strict  settlement  limited  and 
declared  by  the  will  of  Y.  Z.  NOW,  they  the  said  A.  B. 
and  C.  D.,  so  far  as  relates  to  the  said  ten-eleventh  shares 
of  or  to  which  they  claim  to  be  seised  or  entitled  as  afore* 
said,  and  the  said  E.  F.,  G.  H.,  and  I.  K.,  so  far  as  relates 
to  the  one-eleventh  share  of  or  to  which  they  claim  to  be 
seised  or  entitled  as  aforesaid,  and  with  the  consent  of 
the  said  L.  M.  (testified  by  this  writing  under  his  hand), 
hereby  agree  with  the  said  N.  O.  and  P.  Q.,  and  the  said 
N.  0.  and  P.  Q.  hereby  agree  with  the  said  A.  B.,  C.  D., 
E.  F.,  G.  H.,  and  I.  K.,  in  manner  following  (that  is  to 
say) : 

1.  Subject  to  the  direction  and  approbation  of  the 
Court  of  Chancery,  to  be  obtained  as  hereinafter  men- 
tioned, the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  and  I.  K. 
shall  sell,  and  the  said  N.  0.  and  P.  Q.,  on  behalf  of  the 
estate  of  the  said  Y.  Z.,  shall  purchase  the  fee  simple  in 
possession  of  the  manors,  messuages,  farms,  lands,  tene- 
ments, and  hereditaments  specified  or  referred  to  in  the 
said  schedule  hereto,  and  the  timber  growing  thereon,  and 
with  the  actual  and  reputed  rights,  easements,  and  appur- 
tenances, free  from  incumbrances,  except  an  annual  Crown 
rent  of  £ per  annum,  payable  out  of  the  said  pre- 
mises, and  except  the  liability,  in  the  said  schedule  men- 
tioned,  of  part  of  the  said  premises  to  bear  one-half  of  the 
expense  of  the  sluice  or  embankment  against  the  sea  at 
the  price  of  £ ,  to  be  paid  out  of  moneys  to  be  pro- 
duced by  a  sale  of  the  said  sum  of ,  £3  per  Cent. 

Bank  Annuities. 

2.  The  purchasers  shall  forthwith,  at  their  own  cost, 
apply  for  and  endeavour  to  obtain  the  approbation  of  the 
Court  of  Chancery  to  the  present  contract ;  and  in  case 

such  approbation  shall  not  be  obtained  before  the 

day  of ,  18 — ,  the  present  contract  shall  be  void ;  and 
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the  expenses  of  preparing  and  executing  these  presents,  Precedent  xii. 
and  all  other  costs,  and  expenses  incurred  or  to  he  in-    jor^rchasi 
curred  by  the  parties  hereto  of  the  first,  second,  third,  and      ™>**  ™ 
fourth  parts  respectively,  or  any  of  them  in  respect  of  the     THB  court  of 
premises,  shall  be  paid  by  the  purchasers.  chahcert. 

8.  The  vendors  shall,  within  from  the  date  of  6.  Agreement  as 

these  presents,  at  their  own  expense,  make  out  and  de-  ^Jta^SiSd1 
liver  to  the  purchasers'  solicitor,  an  abstract  of  the  ven-  the  title  to  be 
dors*  title  to  the  said  premises,  and  deduce  a  good  title  *  own ' 

thereto,  except  that  as  to  a  small  part  of  the marsh, 

numbered  in   the  said  schedule,   and  which  was 

acquired  by  exchange  in  straightening  the  boundary,  no 
other  title  shall  be  required  than  the  possession  of  the 
vendors,  inasmuch  as  the  said  exchange  was  never  effec- 
tuated by  any  conveyance  or  assurance,  but  simply  by  the 
transfer  of  possession  consequent  upon  the  straightening 
of  the  boundary  as  aforesaid. 

4.  The  expense  of  the  production  and  inspection  of  all  7.— «nd  as  to 

_      _  .  _    r  _  .  j.    •  i     /.i.         v  .      the  expense  of  at- 

deeds,  evidences,  and  muniments  of  title  (if  any),  not  in  tested  copies  and 

the  vendors'  possession,  and  the  expense  of  all  journeys  t^^o^ ln 

incidental  to  such  production  or  inspection,  and  of  pro-  possession. 

curing  and  making  all  certificates,  attested,  office  or  other 

copies  of  or  extracts  from  records,  registers,  deeds,  wills, 

or  other  documents,  and  of  obtaining  and  making  all 

declarations,  certificates,  and  other    evidence,   whether 

required  for  the  verification  of  the  abstract  or  for  any  other 

purpose,  shall  be  borne  by  the  purchasers,  or  the  said 

trust  fund  standing  in  the  name  of  the  said  Accountant- 

General. 

5.  In  case  a  good  title  shall  not  be  deduced  to  any  8.  If  the  title  fail 
undivided  or  other  part  of  the  said  premises,  except  as  "ded  part^he 
hereinbefore  particularly  mentioned,  the  present  contract  ™*i™st  *?  *• 
shall  be  void  as  to  the  entirety  of  the  said  premises. 

6.  Inasmuch  as  the  description  of  the  property  in  9.  Compensation 
the  said  schedule  hereto  is  taken  from  a  recent  survey,  it  enon  a^dmis-1 
shall  be  considered  and  taken  to  be  correct :  and  if  any  takcs- 

error  or  mistake  shall  appear  in  the  said  schedule,  the 
sale  shall  not  thereby  be  annulled,  nor  shall  any  compen- 
sation be  allowed  or  given  in  respect  thereof  unless  the 
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FOR  PURCHASE 

UKDKR  THE 

DIRECTJOX  OF 

THE  COURT  OF 

OHAHOERT. 

10.  Agreement 
at  to  convey- 
ance; 


11. — as  to  day 
for  completion  of 
the  purchase ; 


12. — rent*  and 
profits,  from 
day  fixed  for 
eompletion  till 
actual  com- 
pletion, to  belong 
to  vendors. 


AGREEMENTS. 

same  shall  relate  to  the  amount  of  rents  or  incumbrances, 
in  which  case  a  compensation  shall  be  allowed  or  given 
by  the  vendors  or  purchasers,  as  the  case  may  require. 

7.  The  vendors  shall,  on  the  said day  of , 

or  as  soon  afterwards  as  a  proper  order  shall  have  been 
made  by  the  Court  of  Chancery  for  the  completion  of  the 
purchase  and  payment  of  the  purchase-money,  execute 
and  procure  to  be  executed  by  all  other  necessary  parties 
(if  any)  a  proper  conveyance  and  settlement  of  the  said 
premises  to  and  upon  such  uses  and  trusts,  and  in  such 
manner  as  the  Court  of  Chancery  shall  direct ;  and  such 
conveyance  and  settlement  shall  be  prepared  by  and  at 
the  expense  of  the  said  purchasers,  or  of  the  said  trust 
fund. 

8.  The  purchase-money  shall  be  paid,  and  the  pur- 
chase shall  be  completed  on  the day  of ,  and  the 

purchasers  shall  on  the  completion  of  the  purchase,  be 
let  into  the  receipt  of  the  rents  and  profits  of  the  said  pre- 
mises as  from  that  day,  and  up  to  that  day  all  outgoings 
payable  by  the  landlord  shall  be  discharged  by  the  said 
vendors,  and,  if  necessary,  such  rents  and  outgoings  shall 
be  apportioned  between  the  vendors  and  purchasers. 

9.  If,  from  any  cause  whatever,  the' purchase  shall  not 

be  completed  on  the  said day  of ,  the  vendors 

shall  not  be  entitled  to  interest  on  the  purchase-money, 
but  shall  be  entitled  to  the  rents  and  profits  of  the  said 
premises  (they  paying  the  outgoings)  until  the  purchase 
shall  be  completed,  and  for  the  present  purpose  such 
rents,  profits,  and  outgoings  shall  be  considered  as  ac- 
cruing due  from  day  to  day,  and  shall,  if  necessary,  be 
apportioned  between  the  vendors  and  purchasers.     In 

WITNESS,  (fee. 


THE  SCHEDULE  above  referred  to. 


.—^ 
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XIII. 

AGREEMENT  for  an  Exchange  by  Way  of  Mutual  PreoemhtXIII. 
Conveyance.  , 

foe  aii  ax- 

AN  AGREEMENT,  made  this  day  of ,  18—,  CHA*Q1L 

between  A.  B.,  of,  &c,  of  the  one  part,  and  C.  D.,  of,  &c,  *•  rarties- 
of  the  other  part. 

1.  The  said  A.  B.  shall  sell,  and  the  said  C.  D.  shall  2.  Agreement  for 
purchase,  the  fee  simple  in  possession  of,  All  that,  &c.  plircbases ; 
[first  parcels],  with  the  appurtenances,  free  from  incum- 
brances, in  consideration  (a)  of  the  hereditaments  herein- 
after agreed  to  be  sold  by  the  said  CD.;  and  the  said 

C.  D.  shall  sell,  and  the  said  A.  B.  shall  purchase,  the 
fee  simple  in  possession  of,  All  that,  &c.  [second  par- 
cels], with  the  appurtenances,  free  from  incumbrances,  in 
consideration  of  the  hereditaments  hereinbefore  agreed 
to  be  sold  by  the  said  A.  B. 

2.  Each  party  shall,  within from  the  date  hereof,  3.—  for  famish- 

at  his  own  expense,  deliver  to  the  other  of  them  or  his  JJ2e* 
solicitor,  an  abstract  of  his  title  to  the  said  premises         ,     ^^ 
agreed  to  be  sold  by  him :  and  if  either  party  shall  fail  to  do  not  make  out 
deduce  a  good  title  to  the  said  premises  agreed  to  be  sold  ^"nt  toxoid. 
by  him,  then  this  agreement  shall  be   void  as  to  both 

the  aforesaid  sales;  and  each  party  shall  pay  his  own 
expenses,  whether  incurred  in  investigating  the  title  of 
the  other  of  them,  or  otherwise  in  relation  to  this  agree- 
ment. 

(a)  The  disadvantages  incident  to  exchanges  have  been  referred  to, 
ante,  Yol.  i.  p.  463.  In  order  to  avoid  these  disadvantages,  although 
the  agreement  in  the  text  is  intltled  an  agreement  for  an  exohange, 
it  is,  in  effect,  an  agreement  for  mutual  sales,  to  which  it  is  not  in- 
tended to  impart  any  of  the  incidents  of  an  exchange.  It  is  probable, 
that,  if  the  agreement  be  for  an  exohange,  although  the  parties  be 
not  able  to  effect  an  exchange  in  strictness  of  law,  yet,  some  of  the 
incidents  may,  at  least  in  equity,  be  considered  to  attach  to  the  trans- 
action. There  is,  in  a  subsequent  part  of  this  agreement,  an  express 
stipulation  (though  not  absolutely  necessary),  that  the  agreement  is 
not  to  be  considered  as  an  agreement  for  an  exohange. 
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PmokdehtXIH       3.  If  both  parties  shall  deduce  a  good  title  to   the 

fob  ah  ix-      said  premises,  then  the  said  respective  purchases   shall 

0HA»q*        be  completed  on  the day  of next,  by  proper 

4.  That  oonrey-    conveyances  and  assurances,  such  conveyances  and  as- 
anas shall  be  *  '  ,      *  .  . 

executed  of  the  surances  to  be    respectively  prepared  by  and    at    the 

re^eotiTe  pro-  expense  of  the  party  to  whom  they  are  to  be  made, 
—at  the  expense       4.  The  respective  purchasers  shall  on  completion  of 

whom SSeyare*0  ^e  sa^  purchase,  be  let  into  the  possession  [or  into  the 

reepectireiy  receipt  of  the  rents  and  profits]  of  the  premises  agreed 

5  Purchase   to  to  ^e  Purc^ase(l  by  them  respectively,  on  or  as  from  the 

hare  possession  said day  of ,  and  up  to  that  day  all  outgoings 

on  a  giren  day.  gj^  ^e  discharged  by  the  respective  vendors. 

6.  Bach  party  to       &•  The  agreement  hereby  entered  into  shall  not  be 
exDenaetWa     •  considered  as  an  agreement  for  an  exchange.    Each  party 

shall  pay  his  own  expenses  of  investigating  the  title  of 
the  other  of  them,  and  otherwise  in  relation  to  the  said 
purchases,  and  also  one  half  of  the  expenses  of  these 
articles  of  agreement. 

7.  Compensation       6.  If  any  mistake,  capable  of  compensation,  be  made 

in  the  description  of  either  of  the  aforesaid  properties, 
such  mistake  shall  not  annul  the  sales  aforesaid,  but  a 
compensation  shall  be  allowed  and  accepted  for  the  same, 
and  such  compensation  and  also  any  dispute  which  may 
arise  respecting  any  of  the  matters  aforesaid  shall  be 
settled  by  two  referees,  or  their  umpire,  in  manner 
following;  (that  is  to  say),  each  party  shall,  within 
fourteen  days  after  notice  to  that  effect  shall  have  been 
given,  appoint  one  referee,  in  writing ;  and  the  referees 
so  appointed  shall,  before  they  commence  their  duty, 
appoint  an  umpire,  in  writing,  and  the  decision  of  the 
referees  if  they  agree,  or  of  the  umpire  if  they  disagree, 
shall  be  final.  If  either  party  shall  neglect  or  refuse  to 
appoint  a  referee  within  the  lime  specified,  the  referee 
appointed  by  the  other  party  shall  alone  make  a  final 
decision.    In  witness,  &c. 
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XIV. 


AGREEMENT  for  an  Exchange,  to  be  effected  by  the  Pmohdbw  XIV. 
Inclosure  Commissioners  (a).  for  ah  k- 

OHAVOB  BT  TH1 

AN  AGREEMENT,  made,  &c,  between  A.  B.  of,  &c,   ™<™*™  «*- 

MISSI0NSR8. 

spinster  (the   eldest  of  the  four  daughters,  and  coheirs   — — ; 

1.  Parties. 


(a)  The  Acts  for  the  Inclosure,  Exchange,  and  Improvement  of  The  Acts  for  the 
Lands,  8  &  9  Vict  c.  118;  9  &  10  Vict.  c.  70;  10  &  11  Vict.  o.  Ill ;  ly?J*?J  **'* 
12  &  13  Vict.  o.  83 ;  14  &  15  Viot.  c.  53 ;  15  &  16  Vict.  c.  79 ;  17  &  ° 
18  Vict.  o.  97;  20  &  21  Viot.  c.  31 ;  22  &  23  Vict.  c.  43,  provide 
a  method  of  effecting  exchanges  of  corporeal  and  incorporeal  heredi- 
taments, "which,  as  it  is  very  simple  and  inexpensive,  and  is 
applicable  to  estates  of  every  tenure,  whether  belonging  to  the 
Crown,  or  to  the  Duchy  of  Cornwall,  or  to  corporations  sole  or 
aggregate,  or  to  charities  or  companies,  or  private  individuals,  and 
whether  in  settlement,  mortgage,  or  otherwise,  is  very  largely  prac- 
tised at  the  present  day.  Sections  16—21  of  the  Act  8  &  9  Viot. 
c.  118,  define  the  persons  who  shall  be  considered  as  interested  in  the 
land  to  be  exchanged,  the  definition  embracing  persons  entitled  to 
the  possession  or  receipt  of  the  rents  and  profits  of  the  land  without 
regard  to  the  real  amount  of  interest  of  such  persons,  guardians, 
trustees,  committees,  and  husbands ;  and  sect.  148  provides  that  it 
shall  be  lawful  for  the  Inolosure  Commissioners,  upon  the  applica- 
tion in  writing  of  the  persons  interested,  according  to  the  definition 
thereinbefore  contained,  in  lands  not  subject  to  be  inclosed  under 
that  Act,  or  in  lands  subject  to  be  inclosed  under  that  Act,  as  to 
'which  no  proceedings  for  an  inolosure  shall  be  pending,  and  who 
shall  desire  to  effect  an  exchange  of  lands  in  which  they  respectively 
shall  be  so  interested,  to  direct  inquiries  whether  such  proposed  ex- 
change would  be  beneficial  to  the  owners  of  such  respective  lands ; 
and  in  case  the  commissioners  shall  be  of  opinion  that  such  exohange 
would  be  beneficial,  and  that  the  terms  of  the  proposed  exohange 
are  just  and  reasonable,  they  shall,  unless  notice  of  dissent  to  the 
proposed  exohange  shall  be  given  under  the  provision  thereinafter 
contained,  cause  to  be  framed  and  confirmed  under  the  hands  and 
seal  of  the  commissioners  an  order  of  exohange,  with  a  map  or  plan 
thereunto  annexed,  in  which  order  shall  be  specified  and  shown  the 
lands  given  and  taken  in  exchange  by  each  person  so  interested  re- 
spectively ;  and  a  copy  of  such  order,  under  the  seal  of  the  commis- 
sioners, shall  be  delivered  to  each  of  the  parties  on  whose  application 
the  exchange  shall  have  been  made;  and  such  order  of  exchange 
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Pbegkdbiit  XIY. 

TOR  US  MX- 
CH4.HGK  BT  THH 
UOLOSUfiJB  OOH- 

lassioKEna. 


of  J.  B.,  deceased),  of  the  first  part;  C.  B.,  of,  &c.  (the 
widow  of  the  said  J.  B.),  of  the  second  part ;  D.  E.,  of,  <fcc, 


Notice  of  pro- 
posed exchanges 
bow  to  be  given. 


Mines  and  ease- 
ments may  be 
reserved. 


Right*, 

meats,  rents,  &c, 


shall  be  good,  valid,  and  effectual  in  the  law  to  all  intents  and  pur- 
poses whatsoever,  and  shall  be  in  nowise  liable  to  be  impeached  by 
reason  of  any  infirmity  of  estate  or  defect  of  title  of  the  persons  on 
whose  application  the  same  shall  have  been  made;  and  the  land 
taken  upon  every  snoh  exchange  shall  be  and  enure  to,  for,  and  upon 
the  same  uses,  trusts,  intents,  and  purposes,  and  subject  to  the  same 
conditions,  charges,  and  incumbrances  as  the  lands  given  on  such 
exchange  would  have  stood  limited  or  been  subject  to  in  oase  snoh 
order  had  not  been  made ;  but  no  exchange  shall  be  made  of  any 
land  held  in  right  of  any  church  or  ohapel,  or  other  ecclesiastical 
benefice,  without  the  consent,  testified  in  writing,  of  the  bishop  of 
the  diocese  and  the  patron  of  such  benefice. 

The  150th  sect,  provides  that  no  order  of  exchange  shall  be  con- 
firmed by  the  commissioners  until  notice  shall  have  been  given  by 
advertisement  in  three  successive  weeks  of  the  proposed  exchange, 
and  three  calendar  months  shall  have  elapsed  from  the  publication  of 
the  last  of  such  advertisements  ;  and  in  oase,  before  the  expiration 
of  such  three  calendar  months,  any  person  entitled  to  any  estate  in 
or  to  any  charge  upon  any  land  included  in  such  proposed  exohange 
shall  give  notice  in  writing  to  the  commissioners  of  his  dissent  from 
such  proposed  exchange,  the  commissioners  shall  not  confirm  an 
order  for  such  exchange  unless  such  dissent  shall  be  withdrawn,  or 
it  shall  be  shown  to  the  commissioners  that  the  estate  or  charge  of 
the  party  so  dissenting  shall  have  ceased.  Under  the  21  &  22  Tick 
c.  31,  sect.  3,  the  notices  required  to  be  given  to  designated  persons 
may  be  given  either  by  means  of  a  registered  letter  sent  by  post  or 
by  delivery  at  the  office  or  usual  place  of  abode  of  the  person. 

The  10  &  11  Yiot.  o.  Ill,  s.  4,  provides,  that,  on  an  exohange  of 
lands  under  the  Act  already  cited,  the  commissioners  may,  in  con- 
formity with  the  terms  of  the  application  for  such  exohange,  except 
or  reserve  out  of  the  exchange  the  mines  or  minerals  under  the  land 
given  by  both  or  either  of  the  parties,  together  with  rights  and 
easements  conneoted  with  such  mines,  and  also  (whether  such  mines 
and  minerals  shall  or  shall  not  be  reserved)  such  rights  of  way  and 
other  easements  as  the  parties  to  such  application  may  have  agreed 
on.  And  by  sect.  6  of  the  same  Act,  the  commissioners  are 
empowered,  with  the  consent  of  the  lord  of  the  manor  and  the 
parties  taking  copyhold  lands  in  exchange,  to  declare  that  the  same 
shall  be  held  as  freehold,  on  such  terms  and  conditions  as  may  be 
agreed  on  between  the  parties. 

By  the  12  &  13  Vict,  o.  83,  s.  7,  rights  of  common,  manorial  and 
other  rights  and  easements  over  any  land,  and  quit  rents,  chief  rents, 
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and  F.  E.,  his  wife  (formerly  F.  B.,  spinster,  another  Prioideht  xiv. 
of  the  daughters  and  coheirs  of  the  said  J.  B.),  of  the     .  TOa  AH  BX. 
third    part ;    G.  B.,  of,   &c,   spinster  (another    of   the  chasoe  by  thi 
daughters  and  coheirs  of  the  said  J.  B.),  of  the  fourth     kibsiohhus. 
part ;   and  H.  I.,  of,  <fcc,  and  L.  I.,  his  wife  (formerly  maybe  exchanged 
L.  B.,  spinster,  the  other  daughter  and  coheir  of  the  said  for  each  other  or 
J.  B.),  of  the  fifth  part :   Whereas  under  the  will  of 

M.  N.,  dated,  &c,  proved  in  the ^ourt  of ,  on 

&c,  and  under  a  settlement  made  in  pursuance  of  the  2.  Recitals  of 
said  will  by  an  indenture  dated,  &c,  and  made  between  in  first  scheme. 
[parties],  the  said  A.  B.  is  now  entitled  to  the  possession 
or  receipt  of  the  rents  and  profits  of  the  hereditaments 
specified  in  the  first  schedule  hereto  during  her  life,  and 
subject  to  her  life  interest  therein,  the  said  hereditaments 
are  settled  on  her  first  and  other  sons  in  tail  male  with 


tithes,  and  rent  charges  may  be  exchanged  for  any  other  of  the  said 
rents,  easements,  and  things,  whether  of  the  same  or  a  like  or  a 
different  nature,  or  for  land ;  and  it  is  deolared,  that,  when* two  or 
more  persons  shall  he  interested  jointly,  severally,  as  a  class,  or  in 
common  in  any  rights  or  property  proposed  to  he  exchanged  under 
that  Act  or  the  Acts  previously  referred  to,  the  application  of  two- 
thirds  in  value  of  such  persons  shall  he  deemed  the  application  of  all 
persons  interested  or  having  any  estate  therein. 

The  17  &  18  Vict.  c.  97,  authorises  the  exohange  of  undivided  Undivided  shares 
shares,  and  extends  the  meaning  of  the  word  "  land  "  to  incorporeal  'JJjJS**" 
as  well  as  corporeal  hereditaments,  and  also  to  rights,  and  empowers 
persons  in  possession  of  land  under  any  agreement  to  obtain  orders  of 
exohange,  partition,  or  division.  This  Aot  also  empowers  the  com- 
missioners to  apportion  all  rents  or  other  fixed  payments  charged  on 
land,  and  to  determine  the  extent,  identity,  and  boundaries  of  the 
land  oharged  therewith. 

Irregularities  in  the  values  of  lands  proposed  to  he  exchanged,  Owelty  of  ex- 
where  the  deficiency  does  not  exceed  one  eighth  part  of  the  actual  c?fj°? fL.  pro" 
value,  may,  under  20  &  21  Vict.  c.  31,  he  compensated  for  by  means 
of  a  perpetual  yearly  rent-charge  of  an  amount  to  be  fixed  by  the 
commissioners,  and  to  be  charged  on  the  whole  or  a  sufficient  part  of 
the  land  for  the  excess  in  value  whereof  the  same  is  meant  as  an 
equivalent,  hut  the  Acts  contain  no  provisions  for  the  payment  of 
money  for  equality  of  exohange. 

Under  these  Acts  gavelkind  lands  may  he  exchanged  for  lands 
in  common  socage ;  Minet  v.  Leman,  20  Beav.  269. 
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PUOXDKHT  XIV. 

FOB,   AH   IX- 
CHAHGE  BY  TBI 
IKOLOSUXS  COM- 

MISSIOICIRS. 

3. — to  an  undi- 
vided share  of 
property  in 
second  schedule. 

4. — to  remaining 
undivided  shares. 


5.— heredita- 
ment* in  first 
schedule  are  not 
a  convenient  part 
of  devised  estate; 


6. — the  here- 
ditaments in 
second  schedule 
are  intermixed 
with  the  devised 
estate; 


7.— the  here- 
ditaments in  the 
two  schedules 
are  of  equal 
value: 


remainders  over:  And  whereas  each  of  them  the  said 
A.  B.  and  G.  B.,  as  two  of  the  four  coheirs  at  law,  and 
customary  coheirs  of  the  said  J.  B.,  is  seised  in  fee  simple 
in  possession  of  one  undivided  fourth  part  of  the  freehold 
hereditaments,  and  is  absolutely  entitled  for  an  estate  of 
inheritance,  in  possession  to  one  undivided  fourth  part 
of  the  copyhold  hereditaments  specified  in  the  second 
schedule  hereto:  And  whereas  under  an  indenture  of 
settlement  dated,  &c,  and  made  between,  &c,  the  said 
F.  E.  is  now  entitled  to  the  possession  or  receipt  of  the 
rents  and  profits  of  one  other  undivided  fourth  part  of 
the  said  freehold  and  copyhold  hereditaments  specified 
in  the  said  second  schedule  hereto  during  her  life,  and 
subject  to  her  life  interest  therein,  the  said  last  men- 
tioned fourth  part  is  strictly  settled  by  the  said  indenture 
of  settlement  [similar  recital  as  to  the  remaining  fourth 
of  which  L.  I.  is  tenant  for  life  in  possession] :   And 
whereas  the  hereditaments  comprised  in  the  said  first 
schedule  hereto,  being  part  of  the  said  estates  devised  by 
the  said  will  of  M.  N.,  lie  detached  from  and  are  incon- 
venient to  be  held  with  the  residue  of  the  said  estates 
devised  by  the  same  will:  And  whereas  the  heredita- 
ments comprised  in  the  said  second  schedule  hereto,  being 
part  of  the  said  estates  which  on  the  death  of  the  said 
J.  B.  descended  upon  his  said  coheirs,  lie  intermixed  with 
the  bulk  of  the  said  estates  devised  by  the  said  will  of 
the  said  M.  N.,  and  are  convenient  to  be  held  therewith : 
And  whereas  the  said  hereditaments  comprised  in  the 
said  first  schedule  and  the  said  hereditaments  comprised 
in  the  said  second  schedule  are  of  equal  value,  as  appears 
by  a  survey  and  valuation  lately  made  of  the  same  pre- 
mises respectively  by  X.  and  Y.,  surveyors  and  valuers 
appointed  for  that  purpose  by  the  said  parties  hereto  (b) ; 


(5)  It  is  understood,  that,  in  oases  where  lands  belonging  to  a 
charity  are  proposed  to  be  taken  in  exchange  by  private  individuals, 
the  Inclosure  Commissioners  require  the  valuation  to  be  made  by 
some  surveyor  of  established  reputation  officially  known  to  them- 
selves, and  insist  that  the  terms  of  the  exchange  shall  be  pecuniarily 
advantageous  to  the  charity. 
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And  whereas  it  would  be  advantageous  to  all  the  persons  Pmcoedmt  xiv. 
interested  therein  if  an  exchange  were  effected  of  the      fob"!^**- 
said  hereditaments  comprised  in  the  said  first  schedule  OTATO"  Br  "» 

*         n  .  i     i  i.A  .  •        i     •  ,  .  ,  i       IK0L08URH  0OM- 

for  the  said  hereditaments  comprised  in  the  said  second      xissioners. 
schedule;    Now,  for  effectuating  such  exchange,  rr  is  8.— exchange 

HEREBY  MUTUALLY  AGREED  :  ^  *»  advan- 

taffeouB. 

1.  That,  as  soon  as  the  circumstances  of  the  case  will  9.  Agreement  to 
admit,  an  exchange  shall  be  effected  of  the  said  heredita-  «***  «*  «*• 
ments  comprised  in  the  said  first  schedule  hereto  for  the 
said  hereditaments  comprised  in  the  said  second  schedule 
hereto,  and  that  upon  the  said  exchange,  the  said  here-  Hereditament*  in 
ditaments  comprised  in  the  said  first  schedule  shall  be  jJTh^^to  *° 
discharged  from  the  limitations  of  the  said  will  of  the  certain  ham. 

said  M.  N.,  and  of  the  said  settlement  of  the day  of 

respectively,  and  shall  be  limited  and  settled  in  the 

shares,  to  the  uses,  upon  the  trusts,  and  with  and  subject 
to  the  powers,  provisoes,  agreements,  and  declarations 
into,  upon,  with,  and  subject  to  which  the  said  heredita- 
ments comprised  in  the  said  second  schedule  now  stand 
limited  and  settled  (c),  or  such  of  them  as  shall  then  be 
subsisting  or  capable  of  taking  effect ;  And  the  said  here-  Hereditaments  in 
ditaments  comprised  in  the  said  second  schedule  shall  be  J^be* Hmitedto 
discharged  from  the  limitations  contained  in  the  said  certain  other 
indentures  of,  &c,  respectively  [the  marriage  settlements], 
concerning  the  respective  undivided  parts  of  the  said 
F.  E.  and  L.  I.  therein,  and  shall  be  limited  and  settled 
to  the  uses,  upon  the  trusts,  and  with,  and  subject  to  the 
powers,  provisoes,  and  declarations,  to,  upon,  with,  and 
subject  to  which  the  said  hereditaments  comprised  in  the 

(c)  The  effect  of  an  exohange*by  the  Inolosure  Commissioners  upon 
the  terms  mentioned  in  the  text  would  be  to  vest  the  lands  comprised 
in  the  first  sohedule  in  undivided  fourth  shares  in  the  parties  pre- 
viously entitled  to  the  lands  comprised  in  the  second  sohedule  ;  but 
under  the  11  &  12  Vict.  0.  99,  ss.  13,  14,  the  parties  receiving  the 
lands  in  the  first  sohedule  might  obtain  an  order  of  partition  of  those 
lands.  And  by  the  15  &  16  Yict.  c.  79,  s.  32,  persons  interested  in 
undivided  shares  of  land,  and  also  interested  in  the  entirety  of  any 
land,  may  obtain  an  order  of  partition  and  exchange  at  one  and  the 
same  time.    Bee  infra,  Precedent  XVI.,  p.  77,  n.  (a). 
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PbeoedihtXIV. 

fOR  AH   IX* 

OHAHQB    BT    TOT 

INCLOBUM  OOM- 

MISSIOKBBS. 

10.  All  parties  to 
apply  to  the  In- 
closure  Commis- 
sioners for  an 
order  of  ex- 
change. 


11.  Costs  to  be 
paid  in  stated 
proportions. 


said  first  schedule  now  stand  limited  and  settled  under 
the  said  will  of  the  said  M.  N.,  and  the  said  settlement 
of  the day  of . 

2.  That  the  said  parties  hereto,  and  all  other  necessary 
parties  (if  any)  shall  forthwith  apply  to  the  Inclosure 
Commissioners  for  England  and  Wales,  and  endeavour  to 
obtain  an  order  of  exchange,  under  the  seal  of  the  said 
commissioners,  confirming  and  ratifying  the  present  agree* 
ment  and  effectuating  the  said  intended  exchange,  under 
the  powers  and  authority  of  "  The  Acts  for  the  Inclosure, 
Exchange,  and  Improvement  of  Lands"  (d). 

8.  That  all  the  costs,  charges,  and  expenses  of  the 
present  agreement,  and  of  the  said  intended  application 
to  the  Inclosure  Commissioners,  and  all  other  costs, 
charges,  and  expenses  incurred  or  to  be  incurred  for 
effectuating  the  said  exchange  or  in  relation  thereto,  shall 
be  borne  and  paid  in  the  manner  following  ;  (that  is  to 
say),  one  fourth  part  thereof  by  the  said  A.  B.,  one  fourth 
part  thereof  by  the  said  D.  E.  and  F.  E.,  one  other  fourth 
part  thereof  by  the  said  G.  B.,  and  the  remaining  fourth 
part  thereof  by  the  said  H.  I.  and  L.  I.    In  witness,  &c. 

FIBST  SCHEDULE  above  referred  to. 

SECOND  SCHEDULE  above  referred  to. 


XV. 

PRKOKDBire  xv.   AGREEMENT  for  a  Partition  of  Freeholds  and 
to*  a  partition  Coptholds  to  be  effected  by  Mutual  Conveyances. 


BT  MUTUAL  ooir- 


1.  Parties. 


AN  AGREEMENT,  made,  &c,  between  A.  B.,  of,  <fcc., 
spinster,  of  the  first  part;  C.  B.,  of,  &c,  spinster,  of  the 


(d)  This  is  the  Bhort  title  given  by  the  15  &  16  Vict.  c.  79,  8.  34, 
and  17  &  18  Viot.  c.  97,  s.  21,  to  all  the  Acts  relating  to  these 
matters. 
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second  part ;  and  D.  B.,  of,  &c,  spinster,  of  the  third  Pmotomt  xv. 

P^  :  FOE  A  PARTITIOIC 

1.  E.  F.,  of,  &c,  G.  H.,  of,  &c,  and  I.  K.,  of,  &c,   by  mutual  oon- 

VKTAHOES. 

shall  be  commissioners  for  the  purpose  of  making  a  par-    — 

tition  of  all  the  freehold  and  copyhold  tenements  and  tutSSpmoM 
hereditaments,  of  or  to  which  the  said  A.  B.,  C.  B.,  and  a*med  shall  be 
D.  B.  are  seised  or  entitled  at  law  or  in  equity  as  co-  make  a  jiartitioo. 
heiresses  of  their  late  father,  E.  B.,  deceased,  and  shall 
make  the  said  partition  in  the  following  manner  (that  is 
to  say) : 

2.  The  commissioners  shall  forthwith  make  or  obtain  3.  Commis- 

a  proper  survey,  and  correct  maps,  plans,  and  schedules  aaumyaiid  * 

of    the    said    hereditaments,    specifying    the    different  maP|>  *° 

natures  and  tenures  and  quantities  thereof  respectively, 

the  rental  of   such  of  them  as  are  let,  the  estimated 

annual  value  of  such  of  them  (if  any)  as  are  in  hand, 

and  the  several  outgoings  from  the  same  respectively, 

and  also  all  other  particulars  and  circumstances  which, 

in  their  judgment  shall  be  material  in  estimating  the 

value  of  the  said  hereditaments. 

3.  The  commissioners  shall,  immediately  after  the  said  4.— and  value 
survey,  maps,  plans,  and  schedules  shall  have  been  com-  i^te#apportl011 
pleted,  make   a  fair  valuation  of  all  the  said  heredita- 
ments and  of  the  timber  thereon,  and  shall  divide  the 

said  hereditaments  into  three  parts,  convenient  to  be  held 

in  severalty,  and  as  nearly  as  possible  of  equal  values,  Commia- 

and  if  necessary  shall  direct  the  parties  respectively,  or  Swt^o^  to  "be 

any  of  them,  to  pay  and  receive  money  for  equality  of  p»M  *°f  equality 

partition. 

4.  When  the  said  parts  shall  have  been  apportioned  5.  Coparceners 
and  set  out  as  aforesaid,  and  the  money  (if  any)  to  be  &<££  ots  for 
paid  for  equality  of  partition  shall  have  been  determined, 

the  parties  hereto  shall  draw  lots  for  priority  of  choice 
of  the  said  parts,  and  shall  choose  their  parts  within 
seven  days  after  they  shall  respectively  become  entitled 
to  exercise  their  choice,  and  immediately  after  the  said  Proper  con- 
several  parts  shall  have  been  appropriated  as  aforesaid,  exerted.*0 
all  necessary  parties  shall  convey,  surrender,  and  assure 
the  entirety  of  the  said  parts  to  the  persons  to  whom 
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Prkcedeht  XV. 

FOR  A  PARTITION 

BT  MUTUAL  OOH- 

YRTANCKS. 

Equality  money 
to  be  paid  before 
execution  of  con- 
veyances. 

6.  covenants 
for  title  to  be 
entered  into. 
Provision  for 
custody  of  title 
deeds; 


7.— of  agreement 
and  deed  of 
partition. 


8.  Coats  to  be 
paid  by  tbe  par- 
ties in  equal 
shares. 


9.  Provision  for 
a  difference  of 
opinion  between 
the  commis- 
sioners. 


they  shall  have  been  respectively  appropriated  in  severalty, 
and  upon  the  execution  of  such  conveyances,  surrenders, 
and  assurances  the  money  (if  any)  which  shall  be  payable 
for  equality  of  partition,  shall  be  paid;  and  the  same 
shall,  until  paid,  be  a  charge  on  the  respective  portions 
by  the  respective  owners  of  which  it  ought  to  be  paid. 

5.  The  parties  to  such  conveyances  and  assurances 
shall  enter  into  such  covenants  for  title  as  are  usual  in 
conveyances  on  sales;  Such  one  of  the  parties  hereto  as 
shall  obtain  the  first  choice  of  parts  shall  be  entitled  to  the 
custody  of  all  the  muniments  of  title  relating  wholly  or 
partially  to  more  than  one  of  the  said  parts,  and  shall  at 
her  own  expense  enter  into  usual  covenants  with  the 
owners  of  the  remainder  of  the  hereditaments  to  which 
such  muniments  relate,  for  the  production  and  furnishing 
copies  of  the  said  muniments. 

6.  One  part  of  these  presents  shall  be  retained  by 
each  of  them  the  parties  hereto,  and  the  principal  deed 
of  conveyapce  or  partition  shall  be  prepared  and  executed 
by  all  parties  in  triplicate,  and  each  of  the  parties  hereto 
shall  be  entitled  to  one  part  thereof. 

7.  The  costs  and  expenses  incurred  in,  or  attendant 
upon,  or  incident  to  the  making  and  perfecting  of  the  pre- 
sent agreement  and  proposed  partition  shall  be  borne  and 
paid  by  the  parties  hereto  in  equal  shares. 

8.  In  case  the  commissioners  shall  differ  in  opinion 
on  any  of  the  matters  hereinbefore  referred  to  them, 
and  any  two  of  them  shall  be  of  the  same  opinion 
on  such  matter,  then  the  opinion  of  those  two  shall  be 
conclusive  as  to  such  matter;  but  if  each  of  the  com- 
missioners shall  be  of  a  different  opinion  on  the  matter  in 
dispute,  then  the  same  shall  be  referred  to  such  umpire 
as  they  or  any  two  of  them  shall  select,  or  in  case  no  two 
of  them  shall  agree  in  selecting  an  umpire,  then  to  an 
umpire  to  be  selected  by  lot  (a),  and  the  decision  of  such 
umpire  shall  be  conclusive  as  to  such  matter. 


Appointment  of         (a)  Arbitrators  cannot  appoint  an  umpire  by  lot  unless  they  are 
umpire  by  lot.       specially  empowered  so  to  do :  Harris  v.  Mitchell,  2  Vern.  485 ;  Wells 
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9.  If  the  said  E.  F.,  or  any  commissioner  appointed  in  Prbcedehu  XV. 
his  place  as  hereinafter  is  mentioned,  shall  die,  or  decline,  n*  a~p!mition 
or  become  incapable  to  act  as  such  commissioner,  the   bt  mutual  ooh- 

YETAKCZ8. 

said  A.  B.  shall  forthwith  appoint  some  other  person  to 

be  a  commissioner  in  his  stead  [Add  similar  clause*  for  ih'e h^ht£J£ 
C.  B.  to  appoint  in  the  stead  of  G.  ff.,  and  for  D.  B.  to  of  new  commia- 

_.  .       sionen. 

appoint  in  the  stead  of  I.  K.] ;  and  every  new  commis- 
sioner appointed  as  aforesaid,  shall  have  the  same  powers 
as  if  he  had  been  originally  named  a  commissioner  in 
these  presents.    In  witness,  &c. 
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AGREEMENT  to  make  a  Partition  and  to  apply  to  the  Prsobdmt  XVI. 
Inclosure  Commissioners  to  give  Effect  thereto  (a).     ^  aTabtitiok 

BT  IK0L08URB 

AN  AGREEMENT  made,  &c,  between  A.  B.,  of,  &c,    flwnMMTO 
of  the  one  part,  and  C.  D.,  of,  &c,  of  the  other  part:  *•  Parti*. 


y.  Cooke,  2  B.  &  Aid.  218.  The  appointment  of  the  umpire  most  be 
the  aot  of  the  will  and  judgment  of  the  arbitrators,  must  be  matter 
of  choice  and  not  of  ohance,  unless  the  parties  oonsent  to  or  acqui- 
esce in  some  other  mode :  In  re  Cassell,  9  B.  &  C.  624 ;  S.  C,  4  M. 
&  R.  555;  Ford  v.  Jones,  3  B.  &  Ad.  248.  But  if  the  parties  ac- 
quiesce in  the  appointment  by  lot  of  an  umpire,  either  by  the  ori- 
ginal reference,  or  by  subsequent  aots,  such  an  appointment  is  good : 
In  re  Tunno  y.  Bird,  5  B.  &  Ad.  488;  S.  C\,  2  K.  &  M.  288; 
James  v.  AUwood,  7  Soott,  841 ;  Backhouse  y.  Taylor,  20  L.  J.,  Q.  B., 
233 ;  Wilson  y.  Blythe,  &c,  Rail.  Co.  2  N.  £.  182  ;  but  the  assent 
of  the  parties  to  such  an  appointment  must  be  given  with  a  full 
knowledge  of  the  circumstances:  Wells  v.  Cooke,  2  B.  &  Aid.  218; 
Be  Greenwood  $  Titterington,  9  A.  &  E.  699.  As  to  the  appoint- 
ment of  umpires  and  their  powers,  see  Russell  on  Arbitrators, 
Part  2,  oh.  4,  s.  4. 

(a)  The  Act  11  &  12  Vict.  c.  99,  ss.  13,  14,  extends  to  partitions-  Partitions  by 
the  provisions  of  the  Acta  8  &  9  Viot.  o.  118,  9  &  10  Vict.  c.  70,  and  Mosure  Com- 
10  &  11  Vict.  o.  Ill,  referred  to  in  a  previous  note  (supra,  p.  65,  n.  (a) )  mUBloner8' 
respecting  exchanges,  and  enacts  that  the  land  allotted  in  severalty 
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PbiokbbhyZVI. 

fob  a  partition 

bt  in0l08urs 

0ommi88iohers. 

2.  Recital  that 
A.  B.  is  tenant  in 
tail  in  possession 
of  one  moiety  of 
estate  to  be 
parted, 
—and  that  C.  D. 


Land  held  under 
separate  titles  bj 
the  same  person 
may  bo  parti- 
tioned. 


Owelty  of  par- 
tition how  pro- 
vided for. 


Tenants  for  life 
empowered  to 
make  application 
for  partition. 


Whereas,  under  the  will  of  the  late of ,  dated, 

&c,  the  said  A.  B.  is  tenant  for  his  life  in  possession  of 
one  undivided  moiety  of  the  hereditaments  in  the  parishes 

of ,  in  the  county  of ,  described  in  the  schedule 

hereto,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  the  right  heirs  of  the  said 
[testator]  (b) ;  And  whereas  the  said  C.  D.  is  seised  in  fee 


upon  every  partition  made  by  the  Inclosure  Commissioners  in  respect 
of  each  undivided  part  or  share  shall  be  and  enure  for  and  upon  the 
same  uses,  trusts,  intents,  and  purposes,  and  subject  to  the  same 
conditions,  charges,  and  inoumbranoes  as  the  undivided  part  or  share 
in  respect  whereof  the  same  Bhall  be  allotted  would  have  stood  limited 
or  been  subject  to  in  case  the  order  of  partition  had  not  been  made. 
And  the  Acts  12  &  13  Yiot.  o.  83  and  subsequent  Acts  (see  supr&, 
p.  69,  n.),  are  incorporated  with  this  Act. 

The  15  &  16  Vict.  c.  79,  provides,  by  seot.  31,  that  any  person 
interested  in  any  land  or  other  subject-matter  of  partition  in  undi- 
vided shares  held  under  separate  titles,  or  for  distinct  and  separate 
interests,  or  subject  to  separate  charges  or  inoumbranoes,  may  effect 
a  partition  of  the  same  in  such  and  the  same  manner  as  if  different 
persons  had  been  interested  therein.  And  by  seot.  32,  persons  in- 
terested in  any  undivided  shares  of  any  land,  and  also  interested  in 
the  entirety  of  any  land,  who  shall  desire  at  one  and  the  same  time 
to  effect  a  partition  and  ezohange  thereof,  may  agree  between  them- 
selves to  effect  a  partition  and  ezohange  in  such  manner  and  in  suoh 
proportions  as  they  shall  think  fit ;  and  if  the  commissioners  shall  on 
inquiry  be  satisfied  that  the  arrangement  will  be  beneficial  to  the 
owners  of  the  land,  they  may  make  an  order  of  partition  and  ez- 
ohange, under  which  so  much  of  the  land  as  shall  be  awarded  under 
the  partition  shall  be  and  enure  to  the  same  uses  as  the  undivided 
share  of  the  party  would  have  stood  limited  to  if  the  order  had  not 
been  made ;  and  so  much  of  the  land  as  shall  be  awarded  by  way  of 
ezohange  shall  be  and  enure  to  the  same  uses  as  the  land  given  in 
ezohange  would  have  stood  limited  to  if  the  order  had  not  been  made. 

Differences  in  the  value  of  the  allotments  on  partition  not  ezoeeding 
an  eighth  of  the  actual  value  may  be  compensated  under  the  20  &  21 
Yiot.  o.  31,  by  means  of  perpetual  yearly  rent-oharges  on  the  whole 
or  a  sufficient  part  of  the  lots  of  greater  value. 

(o)  Tenants  for  life  in  possession  are  within  the  terms  of  the  8  & 
9  Yiot.  c.  118,  s.  16,  and  are  empowered  to  apply  to  the  Inolosure 
Commissioners  for  orders  of  partition,  without  obtaining  the  concur- 
rence of  or  even  giving  notice  of  their  application  to  the  remainder- 
men ;  who,  however,  may,  if  they  please,  dissent  from  the  proposed 
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simple  in  possession  of  the  other  undivided  moiety  of  the  PBBqiPlire  XVL 
same  hereditaments :  NOW  THESE  PEESENTS  WIT-  foe  a  PAMinoir 
NESS,  that,  for  the  purpose  of  making  a  partition  of  the  oS^JSi 
said  hereditaments,  it  is  hereby  agreed  as  follows :  : — ...  f — 

1.  On  or  before  the  — —  day  of next,  a  partition  of  of  the  other 

the  said  hereditaments  described  in  the  said  schedule,  and  moioty- 

3.  Agreement 

of  all  other  (if  any)  the  hereditaments  in  the  said  parishes  that  partition 
belonging  in  undivided  moieties  to  the  said  A.  B.  and  £ag  * made  by 
C.  D.,  into  two  separate  allotments,  as  nearly  as  possible 
of  equal  value,  shall  be  made  by  G.  H.,  of,  &c,  land 
surveyor. 

2.  As  soon  as  such  partition  shall  have  been  made,  the  4. —allotments  to 
said  A.  B.  and  C.  D.  shall,  under  the  direction  of  the  by  JCT^P1,1* 
said  G.  H.,  draw  lots  for  choice  of  the  said  allotments, 

and  thereupon  shall  forthwith  apply  to  the  Inclosure  Shares  to  be 
Commissioners  for  England  and  Wales,  and  endeavour  to  ^enjt^and 
obtain  an  order  of  partition  under  the  seal  of  the  said  application  made 

.     .  .      .,  *  i-     •*•  j  .to  the  Inclosure 

commissioners  for  the  purpose  of  limiting  and  assuring,  commissioners, 
under  the  powers  and  authority  of  "  The  Acts  for  the  In- 
closure, Exchange,  and  Improvement  of  Lands  "  (c),  such 
of  the  said  allotments  as  shall  have  been  chosen  by,  or 
shall  have  fallen  to  the  said  A.  B.,  to  the  uses,  upon  the 
trusts,  and  with  and  subject  to  the  powers,  provisoes,  and 
declarations  to,  upon,  with,  and  subject  to  which  the  un- 
divided moiety  devised  by  the  said  will  of  the  said 
[testator],  of  and  in  the  said  hereditaments,  are  now  and 
ought  henceforth  to  be  held  by  virtue  of  the  said  will,  and 
for  the  purpose  of  vesting  the  other  of  the  said  allotments 
in  the  said  C.  D.,  his  heirs  and  assigns. 

3.  The  said  G.  H.  shall  make  a  survey  and  map  of  the  5.  Commissioner 
said  estates.  KT"^ 

4.  The  costs  and  expenses  of  and  incidental  to  the  e.  Costs  (except 
making  and  perfecting  of  this  agreement,  and  the  said  JT*^  ^^^J 
partition  (except  the  expenses  of  the  respective  parties  proportions. 

partition :  see  supra,  p.  70,  d.    The  limitations  of  the  estate  to  be 
parted  are  mentioned  in  the  agreement,  merely  to  show  the  limita- 
tions to  which  the  land  received  in  severalty  by  the  tenant  for  life 
will  be  subject. 
(<?)  See  supra,  p.  74,  n.  (d). 
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#  hereto  in  making  out  and  investigating  the  respective  titles 

we  a  part  mo*  to  the  undivided  moieties  of  the  said  hereditaments ;  and 

BT  IK0LO8UBK  .  .  »       i_ 

ooMMissioNiRa.  except  any  additional  costs  incurred  by  reason  of  the 
absence  from  England  of  either  of  the  said  parties  (which 
additional  costs  are  to  be  paid  by  the  party  whose  absence 
shall  occasion  the  same),  shall  be  paid  and  borne  by  the 
said  A.  B.  and  C.  D.  in  equal  shares. 
£OoaUofat-  5.  If  either  of  the  parties  hereto  shall  require  attested 

covenants  for  copies  of  any  title  deeds,  whether  in  the  custody  of  the 
g^eedj*  °f  other  party  or  not,  or  to  have  a  covenant  for  the  produc- 
tion of  any  such  title  deeds,  the  expense  of  making  such 
attested  copies,  and  of  preparing  and  executing  such 
covenant,  shall  be  paid  by  the  party  requiring  the  same. 
In  witness,  &c.  (d). 

THE  SCHEDULE  above  referred  to. 


XVII. 
PbectprntXVII.  AGREEMENT  for  a  Mortgage. 

to*  a  mortgage  Tms  INDENTURE  (a)  made,  &c,  between  A.  B.,  of, 
1.  Parties.  &c#  [mortgagor],  of  the  one  part,  and  C.  D.,  of,  &c  [mart- 


eery. 


Partitions  by  (d)  Partitions  may  also  be  effected  under  the  direction  of  the 

Court  of  Chan-  Court  of  Chancery  on  the  application  of  any  one  or  more  of  joint 
owners,  although  the  other  owners  or  any  of  them  may  dissent  from 
or  be  unable  to  consent  to  the  division.  'The  power  of  the  Court  is 
expressly  extended  to  lands  of  copyhold  or  oustomary  tenure  by  4  & 
5  Vict,  c.  35,  s.  85.  The  mode  in  which  relief  is  administered  in 
equity  is  by  first  ascertaining  the  rights  of  the  several  parties  in- 
terested, and  then  issuing  a  commission  to  make  the  partition ;  and 
on  the  return  of  the  commission  and  confirmation  of  the  return  by 
the  Court,  the  partition  is  finally  completed  by  mutual  conveyances, 
or  by  an  application  to  the  Inclosure  Commissioners,  in  the  same 
manner  as  if  the  parties  had  agreed  to  a  private  partition :  Smith's 
Compendium,  p.  546. 
Form  of  agree-  (a)  This  security  for  an  existing  debt  is  made  by  deed  with  ooven- 

ment  for  a  mort-   ^^  for  repayment  of  principal  and-interest,  and  differs  from  a  legal 
gage. 
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gagee],   of  the  other  part:  WITNESSETH,  that,    in      Pbkcedbht 
consideration   of  the  sum  of  JE3000,  lent  by  the  said         XVIL 

C.  D.  to  the  said  A.  B.  on  the  day  of ,  and  foe  a  mortgage. 

of  the  further  sum  of  £1000,  lent  by  the  said  C.  D.  to  2.  Witnesseth. 
the  said  A.  B.  on  the  6th  day  of  this  instant  month  of 
June  (the  receipt  whereof  the  said  A.  B.  doth  hereby  Covenant  by 
acknowledge),  and  of  all  interest  on  the  said  sum  of  ^^^loang 
£3000   having  been  paid  up  to  the   said   6th  day  of  with  interest 
June  (b),  he  the  said  A.  B.  doth  hereby,  for  himself,  his 


mortgage  (as  to  which  see  p.  88, 11.),  only  so  far  as  it  contains  an  under- 
taking to  convey  the  land  instead  of  an  actual  conveyance  to  the  mort- 
gagee. It  may  be  readily  converted  into  a  legal  mortgage  by  altering 
the  second  witnessing  part  from  a  covenant  to  convey  into  a  grant  of 
the  land  to  be  mortgaged,  and  adding  oovenants  for  title  from  the 
Common  Forms,  Yol.  i.,  s.  5,  p.  275,  and  by  omitting  the  rest  of  the 
Precedent.     In  such  a  case,  the  mortgagee  would  be  armed  with  the  Statutory  powers 
statutory  powers  of  sale,  insurance,  and  appointing  receivers  conferred  of  mortgagee. 
by  23  &  24  Yiot.  c.  145,  part  2,  whioh  practically  embrace  everything 
necessary  for  his  protection.    The  Stamp  Aot  13  &  14  Vict.  0.  97,   stamps  on 
requires  agreements  accompanied  by  a  deposit  of  title  deeds  for  making  agreement  for 
a  mortgage  or  other  seourity  to  bear  ad  valorem  mortgage  stamps ;  but  moTVP&» 
a  written  memorandum  stating  that  on  a  previous  day  title  deeds  had 
been  deposited  as  a  security  for  the  repayment  of  an  advance  is  not 
within  the  terms  of  Aot,  and  does  not  require  an  ad  valorem  stamp  : 
Meek  v.  Baylis,  31  L.  J.,  Ch.  448. 

Agreements  for  mortgages  are  usually  entered  into  only  on  the  Specific  perform » 
occasion  of  a  loan  being  actually  made,  and  not  in  prospect  of  an  aj*06  of  8U°a 
intended  loan.    A  Conrt  of  Equity  will  not  decree  specific  perform-  aSreemen 
ance  of  an  agreement  to  lend,  (Sichel  v.  Mosenthall,  10  W.  E.  283,) 
or  to  borrow,  {Rogers  v.  Challis,  27  Beav.  175,)  money. 

(0)  Where  there  have  been  two  separate  loans  or  advances  made  Consolidation  of 
before  the  date  of  the  mortgage,  as  in  the  case  in  the  text,  or  where,  different  loans 
as  is  frequently  the  case,  an  advance  has  been  made  before  the  mort-       e  ^^ 
gage,  and  a  further  sum  is  advanced  at  the  date  of  the  mortgage,  it 
should  always  be  so  arranged  between  the  parties,  that  all  interest 
on  the  first  advance  may  be  paid  up  to  the  day  on  which  the  second 
is  made.    For  if  this  be  not  done,  the  two  advances  cannot  well  bo 
consolidated  into  one  mortgage  debt,  the  interest  on  whioh  may  be 
reserved  half-yearly  in  the  usual  manner ;  because  the  interest  on 
the  two  component  parts  of  the  debt  accrues  due  on  different  days, 
and  requires  different  provisoes  for  redemption,  and  different  cove- 
nants for  payment.    Of  course,*  the  foregoing  observations  apply  with 

vol.  11.  o 
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FOR  A  MORTGAGE. 


3. — and  to  pay 
interest  half- 
yearly  if  the 
loans  bo  not 
repaid. 


4.  Witnessed  also 
covenant  to  mort- 
gage Janda  in 
schedule. 
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heirs,  executors,  and  administrators  covenant  with  the 
said  C.  D.,  his  executors  and  administrators,  that  he  the 
said  A.  B.,  his  heirs,  executors,  or  administrators  will,  on 

the day  of next,  pay  to  the  said  C.  D.,  hia 

executors,  administrators,  or  assigns,  the  sum  of  £4000, 
with  interest  for  the  same  in  the  meantime,  from  the  said 
6th  day  of  this  instant  month  of  June,  after  the  rate  of 

per  cent,  per  annum ;  And,  in  case  the  said  sum  of 

JE4000  or  any  part  thereof  shall  remain  unpaid  after  the 

said day  of ,  will,  so  long  as  the  same  sum  or 

any  part  thereof  shall  remain  unpaid,  pay  to  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  interest 
at  the  rate  aforesaid  for  the  said  sum  of  £4000,  or  for  so 
much  thereof  as  shall  for  the  time  being  remain  unpaid, 
by  equal  half-yearly  payments,  on  the  6th  day  of  Decem- 
ber and  the  6th  day  of  June  in  every  year  (c) :  AND 
THIS  INDENTURE  ALSO  WITNESSETH,  that, 
for  the  consideration  aforesaid,  the  said  A.  B.  doth 
hereby,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant  with  the  said  G.  D.,  his  executors, 
administrators,  and  assigns,  that  he  the  said  A.B.,  his  heirs 
or  assigns,  and  all  other  necessary  parties  (if  any),  will,  at 
any  time  hereafter  while  the  said  sum  of  £4000  or  any  part 
thereof  shall  remain  unpaid,  upon  the  request  and  to  the 
satisfaction  of  the  said  CD., his  executors,  administrators, 
or  assigns,  but  at  the  cost  of  the  said  A.  B.,  his  heirs, 
executors,  administrators,  or  assigns,  effectually  assure 


Covenant  to  pay 
interest  half- 
yearly. 


greater  force  to  the  case  where  several  prior  advances  are  to  be  con- 
solidated into  one  mortgage  debt. 

(e)  As  it  may  happen  that  the  money  advanced  may  remain  due 
on  the  security  of  the  mortgage  after  the  day  named  in  the  covenant 
for  payment  of  the  principal,  this  additional  covenant  is  inserted,  in 
order  to  enable  the  mortgagee  to  recover  his  interest  by  a  separate 
action  on  the  covenant,  without  being  obliged  to  sue  for  the  prin- 
cipal, when  he  wants  only  the  interest  The  covenant  is  also  useful 
in  complete  mortgages  in  reference  to  the  power  of  sale,  which  gene- 
rally provides  for  the  power  being  exercisable  on  any  half-yearly  pay- 
ment of  interest  being  in  arrear. 
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all  the  hereditaments  [the  particulars  whereof  (d)]  are      Pbkobdekt 
mentioned  in  the  schedule    hereto,  with  their  appur-  
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(d)  It  is  often  necessary  and  desirable  to  make  an  equitable  mort-   Mortgage  by  de- 
gage  by  a  deposit  of  the  title  deeds  of  the  property,  and  the  prece-  posit  of  title 
dent  in  the  text  may  be  adapted  to  accompany  such  a  deposit,  by  deeds. 
omitting  the  words  in  brackets  and  inserting  in  their  place — 
"  comprised  in  the  several  deeds  and  muniments  of  title 
which" 
or  such  other  words  referring  to  the  title  deeds  as  may  suit  the  ease. 

An  equitable  mortgage  may  be  made  by  the  mere  deposit  of  the  An  equitable 
deeds  without  any  written  agreement ;  Russel  v.  Russel,  1  Bro.  C.  C.   mortgage. 
269;  Featherstone  v.  Fentoick,  lb.  note;  Hurford  v.  Carpenter , 
lb.  note ;  Birch  v.  Ellames,  3  Anst.  428 ;   Ex  parte  Wright,  19 
Yes.  255 ;    Parker  v.  Housefield,  2  Myl.  &  K.  419,  and  without 
a  word  passing  between  the  parties:    Ex  parte  Langston,  17  Yes. 
227,  330;    Ex  parte  Kensington,  2  Yes.  &  Bea.  79;    Bonjou  v. 
Williams,  1  T.  &  J.  150;   but  there  must  be  an  actual  deposit 
by  the  mortgagor  or  his  authorised  agent :   Ex  parte  Perry,  3  M. 
D.  &  Be  G.  252.     Ex  parte  Coleman,  4  Deao.  242.    An  equitable  Equitable  niort- 
mortgage  may,  of  course,  be  made  by  a  written  agreement  without  Sa8e  without  a 
a  deposit  of  the  deeds:    Ex  parte  Heathcote,  2  M.  &  De  G.  711.   deP°sitof  deeda- 
But  if  a  debtor  in  writing  "  engages  to  sell  so  much  of  his  estate 
as  shall  be  found  necessary  to  pay  the  debt,"  he  does  not  give  the 
creditor  a  specific  lien  on  his  lands :  Berrington  v.  Evans,  3  T.  & 
C.  384. 

The  deposit  will  operate  as  a  security  for  further  advances  as  well  When  a  deposit 
as  for  moneys  due  at  the  time,  if  there  be  reasonable  evidence  that  T111^?  8ec"ritJr 
the  advances  were  made  on  the  security  of  the  deposit :  Ex  parte  ^^ 
Langston,  ubi  supra;    Ex  parte  Whitbread,  19  Yes.  209,  and  a 
fortiori  if  there  be  a  sufficient  memorandum  in  writing :  Ex  parte 
Corlett,  1  M.  D.  &  De  G.  689.    And  an  agreement  in  writing  accom- 
panying a  deposit  to  secure  a  specific  sum  may  be  extended  as  a 
seourity  beyond  that  sum  by  a  subsequent  verbal  agreement :  Ex 
parte  Nettleship,  2  M.  D.  &  De  G.  124. 

A  deposit  of  deeds  to  a  firm  of  bankers  remains  a  valid  security  Deposit  with  a 
to  the  continuing  partners,  although  a  change  may  occur  in  the  firm  of  bankers, 
members  of  a  firm  after  the  deposit :  Ex  parte  Smith,  1  M.  D.  &  De 
G.  314. 

Where  a  vendor  leaves  purchase-money  to  remain  a  charge  on 
land  sold,  and  makes  further  advances  to  enable  the  purchaser  to 
build  thereon,  without  taking  any  memorandum  declaring  that  the 
advances  were  to  be  a  charge  on  the  land,  and  the  purohaser  becomes 
bankrupt,  the  vendor  has  a  lien  on  the  land  so  sold  for  the  advances 
made  by  him :  Ex  parte  Linden,  1  M.  D.  &  De  G.  428. 

q  2 
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Pmobdent      tenances,  to  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns,  by  way  of  mortgage    for  securing   the  pay- 


XVII, 

FOR  A  MORTGAGE, 


How  an  equitable      An  equitable  mortgage  may  be  established  by  means  of  written 

^blhS*rybe    dooument8>  «>upled  with  parol  evidenoe:  Ede  v.  Knowlee,  2Y.4 

C.  C.  C.  172.    In  order  to  ascertain  the  terms  on  which  a  bond  is 

deposited  with  a  creditor,  the  Court  may  have  regard  to  external 

evidenoe  as  well  as  to  the  internal  evidence  of  the  bond  itself:  Ex 

parte  Fudgeon,  4  Deao.  217* 

A  delivery  of  It  was  formerly  held  that  the  deposit  would  not  act  as  a  security 

deeds  for  the         j£  ^e  (jeeQS  were  delivered  for  the  purpose  of  enabling  a  legal  mort- 

paring  a  legal        8*8*  t°  be  prepared :  Norria  v.  Wilkinson,  12  Ves.  192 ;  Ex  parte 

mortgage  creates    Bulled,  2  Cox,  243  ;  Ex  parte  Pearce,  Buck,  525.    But  the  con- 

morteUitable  trary  Beems  n0W  to  **  Bettled  laW :  J^dge  V*   Worihin9tont  l  C°x» 

mortgage.  ^^  ^  ^^  Bruce,  1  Bose,  374;  Hockley  v.  Bantock,  1  Buss. 

141 ;  Keys  v.  Williams,  3  Y.  &  C.  55 ;  Ex  parte  Smith,  1  M.  D.  & 

De  G.  165;  Bulfin  v.  Dunne,  12  Ir.  Ch.  B.  67.    As  to  deposit  of 

deeds  by  one  of  two  trustees  as  a  security  for  his  private  debt, 

Welchman  v.  Coventry  Union  Bank,  8  W.  B.  729,  where  notioe  of 

the  trust  apparent  on  the  deeds  prevailed  over  the  lien.    Query — 

whether  one  person  can  pledge  deeds  in  whioh  he  is  interested  jointly 

with  another.    S.  C. 

A  deposit  of  part      It  is  not  neoessary  that  all  the  title  deeds  of  the  estate  to  be 

d^m^create    QhaT^  should  be  deposited ;  a  deposit  of  part  is  sufficient,  unless 

an  equitable         there  be  evidenoe  of  intention  that  there  should  be  no  security  till 

mortgage.  the  whole  were  deposited:   Ex  parte  WethereU,  11  Ves.  398;  Ex 

parte  Chippendale,  1  Deac.  67 ;   S.  C,  2  M.  &  A.  299 ;  Ex  parte 

Pearce,  Buok,  525 ;  Ex  parte  Farley,  1  M.  D.  &  De  G.  683 ;  Ex 

parte  Halifax,  2  M.  D.  &  De  G.  544.    And  where  a  debtor,  having 

executed  a  legal  mortgage  of  his  estates,  and  handed  over  to  the 

mortgagees  all  the  modern  title  deeds,  inoluding  the  conveyances  to 

himself,  subsequently  deposited  the  old  title  deeds,  in  whioh  his 

name  was  not  even  mentioned,  with  a  creditor,  it  was  held  that  the 

creditor  was  in  equity  a  subsequent  mortgagee  on  the  whole  property: 

Ex  parte  Lacon,  1  Bank.  &  Ins.  Bep.  107 ;  Lacon  v.  Allen,  3  Drew. 

580.    When  this  case  was  heard  in  bankruptcy,  the  Commissioner 

held  that  the  deposit  of  a  oovenant  for  production,  being  the  only 

deed  relating  to  a  part  of  the  estate  which  was  ever  in  the  possession 

of  the  debtor,  did  not  oreate  an  equitable  mortgage  on  that  part ;  but 

when  it  was  subsequently  heard  in  equity,  Kindersley,  V.-C,  decided 

that  the  deposit  of  the  deed  of  covenant  did  create  an  equitable 

mortgage. 

The  lien  will  ex-       If  the  purchaser  of  an  equity  of  redemption  deposit  the  purchase 

tend  to  any  aee(j  M  a  security,  and  subsequently  pays  off  the  mortgage  and  takes 
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ment  to  the  said  C.  D.,  his  executors,  administrators,  or      Pwjwb 
assigns,  of  the  said  sum  of  £4000,  or  such  part  thereof         — ' 
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a  surrender  of  the  term,  though  he  may  retain  the  deed  of  surrender  future  or  larger 
in  his  own  possession,  the  lien  created  by  the  deposit  will  extend  to  j**?^  ^h 
the  whole  estate  freed  from  the  incumbrance :  Ex  parte  Bisdee,  1  ^  acquire. 
M.  D.  &  De  G.  333.    As  to  the  rights  of  the'creditors  of  a  deceased 
person  against  the  depositees  of  the  heir-at-law,  see  Ex  parte  Baine, 
1M.D.&  De  G.  492. 

An  equitable  mortgagee  applying  in  bankruptcy  for  the  common  What  parties 
order  must  bring  before  the  Court  all  the  parties  with  whom  the  ™^  the  Court 
bankrupt  had  deposited  deeds  relating  to  the  same  property,  other-  by  equitable 
wise  his  petition  will  be  dismissed,  with  costs :  Ex  parte  Burtt  1  M.   mortgagees  pro- 
D.  &  De  G.  191 ;  but  see  contra  Ex  parte  Lacon,  supra,  in  which  ^?y*ia        " 
latter  case,  however,  Ex  parte  Burt  was  not  cited. 

An  equitable  mortgage  of  property  held  by  copy  of  court  roll  may  Equitable  mort- 
be  made  by  deposit  of  the  copies :  Ex  parte  Warner,  19  Ves.  302 ;  WP  ty  def^rfc 
Whitbread  v.  Jordan,  1  Y.  &  C.  303,  4  Y.  &  C.  563 ;   Winter  v.  nib?1"  ° 
Lord  Anson,  3  Buss.  492 ;  Ex  parte  Arkwriyht,  3  M.  D.  &  De  G. 
129;  Lacon  v.  Alien,  supra.    As  to  the  priority  of  a  depositee  of 
the  ancestor's  copy  of  admission  over  the  depositee  of  the  heir's  copy 
of  admission,  see  Fyke  v.  Webb,  6  Beav.  552. 

The  deposit  of  title  deeds  may  oreate  a  lien  on  fixtures,  Ex  parte  As  to  fixtures. 
Bentley,  2M.D.&  De  G.  521 ;  Ex  parte  Price,  2  M.  D.  &  De  G. 
518 ;  and  on  furniture,  Ex  parte  Sunt,  1  M.  D.  &  De  G.  139. 

It  is  to  be  observed,  however,  that  the  practice  of  taking  mort-  A  written  state- 
gages  by  mere  deposit  of  the  muniments  of  title,  without  any  state-  ment  sho1^  ajj" 
ment  in  writing,  is  strongly  to  be  reprobated.    The  Courts  have  a  deposit  of 
frequently  expressed  their  disapprobation  of  the  practice :  Ex  parte  deeds. 
Maigh,  11  Ves.  403;  Ex  parte  Whitbread,  19  Ves.  211;  Ex  parte 
Hooper,  1  Mer.  7 ;  and  it  exposes  the  mortgagee  to  the  risk  of  losing 
his  seourity,  by  the  production  of  parol  evidence  to  show  that  the 
deposit  was  not  intended  as  a  seourity  at  all,  or  only  as  a  seourity  to 
a  limited  amount:  Ex  parte  Whiibread,  19  Ves.  209;  Ex  parte 
Langston,  17  Ves.  227  ;  Ex  parte  Mountford,  14  Ves.  606.    More- 
over, in  the  case  of  bankruptcy,  the  mortgagee  will  be  allowed  the 
costs  for  the  petition  for  sale  only  when  the  deposit  is  accompanied 
by  an  agreement  in  writing :  Ex  parte  Brightweti,  1  Swanst.  3 ;  8.C., 
Buck,  148 ;  Anon.,  2  Mad.  281 ;  Ex  parte  Trew,  3  Mad.  172 ;  Ex 
parte  Warry,  19  Ves.  472 ;  Ex  parte  Syhes,  Buok,  349 ;  Ex  parte 
Reid,  M.  &  M'A.  114 ;  Ex  parte  Reynolds y  2  M.  &  Ayr.  104.    And 
a  memorandum  in  writing  drawn  up  entirely  by  the  clerk  'of  an 
equitable  mortgagee,  and  not  signed  by  the  depositor,  is  insufficient 
to  exempt  the  mortgagee  from  paying  costs :  Ex  parte  Emmerton, 
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^mi™      as  ^^  *or  ^e  *™e  ^>e*n8  re****"1  unpaid,  with  interest 
for  the  same  respectively  after  the  rate  aforesaid;   and 
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Sab-mortgage  by 
deposit  of  deeds. 


Equitable  mort- 
gages of  land  in 
a  register  county, 
whether  they 
require  registra- 
tion. 


3  D.  &  C.  654 ;  but  an  equitable  mortgagee,  without  a  memorandum 
in  writing,  may  have  costs  as  against  the  mortgagor:  Connell  y. 
Hardie,  3  Y.  &  C.  582.  When  some  deposits  of  deeds  are  made 
with  and  some  without  agreements  in  writing,  costs  will  be  appor- 
tioned :  Ex  parte  Thorpe,  3  Deae.  85.  See,  however,  Ex  parte 
Cobham,  Id.  609,  where  it  was  held,  under  similar  circumstances* 
that  the  creditor  was  entitled  to  his  costs ;  and  see  Ex  parte  Ford,  3 
M.  D.  &  De  €h  457.  A  letter  written  after  the  deposit,  and  referring 
in  general  terms  to  it,  is  a  sufficient  memorandum :  Ex  parte  Bisdeef 
1  M.  D.  &  De  G.  333 ;  Ex  parte  Corlett,  1  M.  D.  &  De  G.  689. 

The  rule  as  to  payment  of  costs  does  not  extend  to  insolvency :  II* 
v.  Chambers,  4  Y.  &  C.  54 ;  or  to  proceedings  in  equity ;  see  the 
forms  of  decrees  in  Seton  on  Decrees. 

As  to  deposits  of  title  deeds  by  executors  having  also  an  interest, 
see  Ashby  v.  Ashby,  7  B.  &  C.  444;  Hay  nee  v.  Forshaw,  17  Jar. 
930 ;  and  11  Hare,  93. 

See  further  as  to  equitable  mortgages  by  deposit  of  title  deeds, 
1  Lead  Ca.  Eq.  541. 

An  equitable  sub-mortgage  may  be  created  by  re-deposit  of  deeds 
originally  deposited  as  by  way  of  equitable  mortgage ;  and  it  is  not 
necessary  that  the  written  memorandum  accompanying  the  first 
transaction  should  be  deposited  on  the  second :  Ex  parte  Smith,  2 
M.  D.  &  De  G.  587. 

A  mortgage  by  deposit  only  cannot  be  registered  in  a  register 
county,  because  there  is  nothing  to  register  ;  but  a  mortgage  by 
agreement  or  memorandum  has  always,  in  practice,  been  registered, 
though  the  necessity  or  propriety  of  the  practice  has  been  questioned. 
In  Sumpter  v.  Cooper,  2  B.  &  Ad.  223,  where  the  charge  was  oreated 
by  a  deposit  of  deeds  apparently  without  a  written  agreement, 
though  the  fact  is  not  clearly  stated  in  the  report,  Lord  Tenterden, 
C.  J.,  said,  "  the  Act  cannot  be  held  to  apply  to  an  equitable 
mortgage.  It  refers  only  to  the  registration  of  deeds,  and  where 
there  is  merely  a  lien  or  equitable  mortgage  created  by  the  deposit 
of  deeds  there  is  no  instrument  to  be  registered."  In  Wright  v. 
Stanfield,  27  Beav.  8,  there  was  a  written  memorandum  signed  by 
the  debtor,  agreeing  to  charge  her  leasehold  houses  in  Pimlico  and  to 
execute  a  proper  assignment  of  them  as  the  creditor  might  direct, 
but  there  was  no  deposit  of  deeds,  and  Sir  J.  Romilly,  M.  R.,  held 
that  the  memorandum  did  not  require  registration.  In  a  later  case, 
however,  Moore  v.  Culverhowe,  27  Beav.  639,  where  there  was  both 
a  deposit  of  deeds  and  a  written  memorandum,  the  same  learned 
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such  covenants  and  clauses  as  the  said  C.  D.,  his  execu-  " 
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judge  held  that  the  incumbrance  required  registration,  and  said  that 
he  thought  his  former  decision  was  explainable,  that  the  title  and 
preamble  of  the  Act  show  that  it  was  intended  to  extend  to  all  oases 
of  incumbrances  that  may  affect  any  hereditaments  in  Middlesex, 
and  that  the  word  "  conveyance  "  in  the  Act  applies  to  equitable  as 
well  as  legal  incumbrances.  Lord  St.  Leonards  disapproves  (Sugd. 
727, 14th  Ed,)  of  the  decision  in  Moore  y.  Culver  house,  and  states 
broadly  that  an  agreement  to  assign  a  leasehold  estate  as  a  seourity 
for  a  loan  does  not  require  registration.  In  the  present  state  of 
decisions,  however,  it  will  be  prudent  for  an  equitable  mortgagee  to 
register  his  charge  whenever  it  is  created  wholly,  or  is  accompanied 
by  a  written  instrument  capable  of  registration. 

Unless  as  a  temporary  arrangement,  equitable  mortgages  are  not  Equitable  mort- 
desirable :  if  made  (as  they  always  should  be  made)  by  deed,  so  as  f^M*.0  e 
to  have  the  benefit  of  a  covenant  for  payment  of  the  money,  they  are 
little  less  expensive  than  a  legal  mortgage ;  and  if  made  by  agree- 
ment they  must  be  stamped  with  the  ad  valorem  stamp  before  they 
can  be  rendered  effectual ;  but  see  supra,  p.  81.  They  afford  muoh 
less  security  to  the  creditor  than  proper  legal  mortgages ;  beoause  he 
will  be  postponed  to  legal  mortgages  though  subsequent  in  point 
of  date  to  his  own,  unless  he  can  show  that  the  subsequent 
incumbrancers  had  actual  or  constructive  notice  of  his  own 
security:  Buck  v.  JSUames,  Anst  427;  Plumb  v.  Huitt,  Id.  432; 
Whitbread  y.  Jordan,  1  T.  4  C.  303 ;  Ex  parte  Hardy y  2  D.  &  C. 
323.  And  registration  is  not  notice :  Morecock  v.  Dickin*,  Ambl. 
678. 

The  remedies,  too,  of  an  equitable,  are  muoh  less  efficacious  and 
speedy  than  those  of  a  legal  mortgagee,  and  especially  where  the 
security  is  enforced  in  bankruptcy.  It  is,  however,  seldom,  if  ever, 
that  an  equitable  mortgagee  can  be  advised  to  enforce  his  security  in 
bankruptcy,  even  if  the  deposit  of  deeds  was  accompanied  by  a 
writing;  since  the  costs  of  all  parties,  including  the  assignees', 
would  be  the  primary  charge  on  the  proceeds  of  the  sale ;  whereas  if 
the  mortgagee  proceed  in  equity,  the  assignees  get  no  costs  out  of 
the  mortgaged  property  unless  they  redeem  it. 

The  proper  remedy  of  an  equitable  mortgagee  enforcing  his  security  —proper  remedy 
in  a  court  of  equity  has  been  a  matter  of  some  uncertainty,  but  it  in  equity  of 
seems  now  tolerably  well  settled  that  a  deposit  of  deeds  without  any  ^ee.    *  "" 
written  agreement,  or  with  a  writing  agreeing  simply  to  charge  the 
land,  entitles  the  mortgagee  to  have  his  money  raised  by  a  Bale  or 
mortgage  under  the  direction  of  the  court,  but  not  to  foreclosure,  or 
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TOR  A  MORTGAGE. 

CoYenant  by 


tors,  administrators,  or  assigns  shall  require;  And  the 
said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors, 


Legal  mortgage, 
what  is. 


Foreclosure  of 
copyholds. 


Equitable  mort- 
gages by  Crown 
debtors. 


Deposit  of  deeds 
with  a  solicitor. 


to  a  legal  mortgage  to  himself;  and  that  a  written  charge  and 
agreement  to  execute  a  mortgage  entitles  the  mortgagee,  at  his 
option,  either  to  a  sale,  or  to  a  legal  mortgage,  or  to  foreclosure: 
Pain  v.  Smith,  2  My.  &  K  417 ;  Parker  v.  Homefield,  lb.  419 ; 
Kennard  v.  Futvoye,  2  Giff.  81 ;  S.  C,  29  L.  J.  Ch.  553 ;  Tuckley  ▼. 
Thompson,  29  L.  J.  Ch.  548;  Matthews  v.  Goodday,  31  L.  J.  Ch. 
282.  In  any  case  the  mortgagor  is  entitled  to  have  six  months 
allowed  him  for  payment  of  the  money :  Parker  v.  Housefield,  supra ; 
Thorpe  v.  Gartside,  2  Y.  &  C.  730.  If  the  mortgagor  be  dead, 
leaving  an  infant  heir,  and  the  decree  is  for  a  foreclosure,  the 
infant  is  allowed  a  day  to  show  cause  against  the  decree  on  coming 
of  age ;  bat  if  the  decree  be  for  a  sale,  he  is  not  allowed  a  day : 
Scholefield  v.  Heafield,  7  Sim.  669;  8.  C,  8  Sim.  470;  Price  v. 
Carver,  3  My.  &.  C.  157. 

It  has  been  held  at  law  that  an  agreement  to  give  "  a  legal  mort- 
gage "  means  a  first  mortgage,  in  the  case  of  a  ship :  Thomson  v. 
Clark,  1  N.  R.  19 ;  and  the  court  expressly  stated  that  the  phrase 
bears  that  meaning  when  applied  to  land. 

On  foreclosure  of  an  equitable  mortgage  of  a  copyhold,  the  mort- 
gagor, being  the  person  to  take  the  necessary  steps  for  an  effectual 
surrender,  must  pay  the  expense  of  all  such  steps :  Pryee  v.  Bury, 
2  Drew.  41. 

An  equitable  mortgage  by  a  simple  contract  debtor  to  the  Crown 
is  binding  on  the  Crown:  Casberdv.  Ward,  6  Price,  411;  Pectore 
v.  Philpott,  12  Price,  127;  see  the  oases  of  J2.  v.  Snow  and 
It.  v.  Benson,  1  Price,  220,  and  more  fully  6  Price,  465.  But 
a  Court  of  Equity  oannot  decree  a  sale  if  the  legal  estate  be  in  the 
Crown:  Hodge  v.  Attorney-  General,  3  Y.&C.  343;  Rogers  y.  Maule, 
1  Y.  &  C.  C.  C.  4.  An  equitable  mortgage  by  an  accountant  to 
the  Crown  to  a  person  who  knows  that  he  is  so  is  not  available 
against  the  Crown :  Broughton  v.  Davis,  1  Price,  210.  Whether  it 
is  in  any  case  available  appears  undecided. 

A  solicitor  oannot  take  the  deposit  of  deeds  as  a  security  for  future 
costs :  Ex  parte  Laing,  2  M.  &  A.  381 ;  and  if  a  client  deposit  with 
his  solioitor  title  deeds  to  secure  a  debt  and  costs  then  incurred,  the 
Court  will  order  the  deeds  to  be  delivered  up  to  the  client  on  his 
paying  into  Court  a  sum  sufficient  to  cover  the  solicitor's  claim, 
though  in  other  oases  it  is  contrary  to  the  practice  of  the  Court  to 
order  the  delivery  up  of  the  deeds  before  the  money  is  actually 
paid  to  the  party  entitled  to  it :  Mills  v.  Finlay,  1  Beav.  560.  The 
possession  of  a  client's  title  deeds  by  his  solioitor  is  so  usual, 
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administrators,  or  assigns,  covenant  with  the  said  C.  D.,      p^vJ?HT 
his  executors  and  administrators,  that  he  the  said  A.  B.  — 

f  OK  A  MORTGAGE. 


mortgagor  for 
right  to  convey, 
that,  where  4  solicitor  becomes  an  equitable  mortgagee  of  his 
client,  it  is  incumbent  on  him  immediately  to  give  dear  and  dis- 
tinct notioe  of  his  interest  to  all  persons  in  the  visible  ownership 
of  the  estate,  otherwise  the  deposit  will  not  avail  as  against  third 
persons :  Bozon  v.  Williams,  3  Y.  &  J.  150 ;  Ex  parte  Cuming, 
9  Ves.  115. 

It  is  to  be  observed,  however,  that  the  question  as  to  whether  a  The  depositee 
deposit  of  deeds  is  available  as  an  equitable  mortgage  is  independent  ™a{hhaJlJgll6n 
of  the  question  as  to  the  lien  which  the  holder  of  the  deeds  may  though  he  hare 
have  on  them.    He  may  have  no  right  to  call  for  a  legal  mortgage,   none  on  the 
and  no  interest  whatever  in  the  land  to  which  they  relate,  but  may  e8tate- 
still  have  a  lien  on  the  deeds  for  the  money  advanced,  and  may 
refuse  to  deliver  them  up:  Ex  parte  Whitbread,  19  Yes.  211 ;  Ex 
parte  Allison,  1  G.  &  J.  210 ;  Ex  parte  Pearce,  Buok,  325. 

It  seems  that  equitable  agreements  charging  the  property  oom-   Equitable  mort- 
prised  in  a  lease,  but  not  accompanied  with  a  change  of  possession  8*8?*  of  k*88- 
or  other  alteration  of  the  property,  do  not  work  a  forfeiture  of  the  a  forfeiture. 
lease  in  equity,  notwithstanding  there  is  a  clause  in  the  lease  against 
assignment :  Bowser  v.  Colby,  1  Hare,  109. 

It  was  formerly  held  that  a  Court  of  Equity  would  compel  the  The  depositee  of 
depositary  of  a  lease  to  take  an  assignment  of  the  legal  estate,  and  a  leas®  not  liable 
thereby  render  himself  liable  to  the  rent  and  covenants :   Lucas  v.  ^^^ 
Comerford,  3  Bro.  C.  C.  156 ;  S.  C,  1  Yes.  jun.  235 ;  8  Sim.  419 ; 
Flight  y.  Bentley,  7  Sim.  149.    But  it  is  now  well  established,  that 
an  equitable  mortgagee  by  deposit  of  a  lease  is  not  compellable  to 
take  a  legal  assignment  of  the  term,  nor  is  he  liable  upon  the  cove- 
nants: Mooresv.  Choate,  8  Sim.  508;  Moore  v.  Greg,  2  Ph.  717; 
Eobinson  v.  Eosher,  1  Y.  &  C.  C.  C.  7 ;    Cox  v.  Bishop,  26  L.  J. 
389,  Ch.    The  right  to  the  fixtures  passes  by  the  deposit  of  a  lease 
without  a  written  memorandum :   Williams  v.  Evans,  23  Beav.  239. 
An  equitable  mortgagee  of  leasehold  property  must  satisfy  a  distress 
for  rent  out  of  the  proceeds  of  the  sale,  and  can  prove  in  bankruptcy 
only  for  the  deficiency,  although  occasioned  by  the  payment  of  the 
rent :  Ex  parte  Cocks,  3  Deao.  &  C.  8. 

The  depositary  of  a  bond  does  not  acquire  a  lien  on  it  as  against  In  what  cases 
the  assignees  of  the  obligee  unless  notioe  of  the  deposit  be  given  to  ^^must  be 
the  obligor:  Ex  parte  WTuck,  2  Deac.  58.    So  a  valid  equitable  giTen. 
mortgage  cannot  be  made  of  shares  in  a  company  by  a  deposit  of 
the  certificates,  or  by  an  agreement,  unless  notice  be  given  to  the 
company :  Ex  parte  Spencer,  1  Deao.  468 ;  Dearie  v.  Hall,  3  Buss. 
1 ;  Gumming  v.  Prescott,  2  Y.  &  C.  488 ;  but  the  manner  of  making 
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5.  That,  until 
mortgage  be 
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be  charged  as  a 
security  for  the 
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now  hath  power  to  grant  and  assure  the  said  heredita- 
ments comprised  in  the  said  schedule  in  fee  simple  in 
possession  free  from  incumbrances,  and  that,  until  the 
said  mortgage  shall  be  made  and  executed,  the  said  here- 
ditaments shall  be  and  remain  a  security  to  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  and 
stand  charged  with  the  payment  to  him  and  them  of  the 
said  sum  of  £4000  and  interest  as  aforesaid.  In  wit- 
ness, &c. 


Precedsht 
XVIII. 

TO   EXERCISE  A 
POWER  OF 
CHARGINO. 

1.  Parties. 


XVIIX 

AGREEMENT  with  an  intended  Mortgagee  to  exercise 
a  Powee  of  Charging. 

AN  AGREEMENT,  made,  &c,  between  A.  B.,  of,  &c. 
[mortgagor],  of  the  one  part,  and  C.  D.,  of,  &c.  [mort- 


Discrepancy  be- 
tween agreement 
and  deposit 
actually  made. 


the  mortgage  does  not  seem  to  be  of  much  consequence,  provided  the 
notice  be  given :  Ex  parte  Masterman,  2  M.  &  A.  209 ;  S.  C,  4  Deac. 
&  C.  75 1.  And  a  mortgage  of  a  policy  of  assnranoe  is  not  good  as 
against  the  assignees  of  the  mortgagor,  unless  notice  be  given  to  the 
assurance  society  :  Williams  v.  Thorp,  2  Sim.  257 ;  and  this  doctrine 
applies  to  assignees  in  bankruptcy  equally  with  particular  assignees : 
Me  Barr}s  Trust,  4  K.  &  J.  219 ;  but  the  burden  of  proof  lies  on  the 
assignees,  not  on  the  mortgagee :  Ex  parte  Stevens,  4  Deao.  &  C. 
117.  What  is  a  sufficient  notice  in  these  cases  will  be  found  dis- 
cussed in  Ex  parte  Waithman,  4  Deac.  &  C.  412  ;  Ex  parte  Carlis, 
Id.  354 ;  Ex  parte  Stright,  Mont.  502 ;  S.  C,  2  Deac.  A  C.  314. 
And  see  also  Ex  parte  Dobson,  2  M.  D.  &  De  G-.  685  ;  Ex  parte 
Pooley,  Id.  505 ;  Ex  parte  Halifax,  2  Id.  544 ;  Martin  y.  Sedgwick, 
9  Beav.  333.  It  has  been  held  in  Ireland,  that  an  equitable  mort- 
gagee by  deposit  of  railway  shares  is  entitled  to  priority  over  a  prior 
judgment  creditor  of  the  mortgagor  who  has  obtained  an  order 
charging  the  shares  under  the  3  &  4  Vict.  o.  105,  s.  23,  subsequently 
to  the  mortgage :  Dunster  v.  Glengall,  3  Ir.  Eq.  Rep.  47. 

If  the  deposit  be  accompanied  by  an  agreement,  specifying  certain 
documents  as  intended  to  be  deposited,  or  certain  property  as  in- 
tended to  be  charged,  the  security  will  be  available  as  to  all,  not- 
withstanding some  of  the  documents,  or  the  documents  relating  to 
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gagee],  of  the  other  part :  In  consideration  of  the  sum  of  Pbectdmt 

£ this  day  lent  by  the  said  C.  D.  to  the  said  A.  B.,  * 

(the  receipt  whereof  the  said  A.  B.  hereby  acknowledges),  *°  "»<™  A 

the  said  A.  B.  hereby  agrees  with  the  said  C.  D.,  that  he  charging. 


the  said  A.  B.  will  forthwith,  at  his  own  expense,  in  exer-  2.  Agreement  to 
cise  of  a  power  given  him  by  the  will  of  the  late  X.  Y.,  exercwe  power, 
of,  &c,  and  of  every  other  power  enabling  him,  charge 
with  the  payment  to  the  said  C.  D.,  his  executors,  admi- 
nistrators, or  assigns  of  the  sum  of  £ ,  all  or  such  as 

the  said  C.  D.  shall  require  of  the  manors,  farms,  lands, 

and  hereditaments  devised  by  the  said  will;  And  also  8.— and  to  limit 

limit  and  appoint  the  hereditaments  so  to  be   charged 

unto  the  said  C.  D.,  his  executors,  administrators,  and 

assigns,  for  a  term  of years  from  the  date  hereof, 

without  impeachment  of  waste,  by  way  of  mortgage,  for 
securing  to  the  said  C.  D.,  his  executors,  administrators, 

and  assigns,  the  repayment  of  the  said  sum  <?f  £ on 

the day  of next,  with  interest  for  the  same  in 

the  meantime  at  the  rate  of per  cent,  per  annum ; 

And  will  covenant  with  the  said  C.  D.,  by  way  of  col-  4.— «d  to  enter 

-  n  into  usual  mort- 

lateral  security,  for  the  payment  of  the  said  sum  of  £ gage  ooyenants, 

and  interest ;  And  also  for  his  right  to  charge  and  mort- 
gage the  said  premises  in  manner  aforesaid,  and  for 


some  of  the  property,  may  not  be  actually  deposited:  Ex  parte 
Leathes,  3  Deac.  &  C.  112 ;  Ex  parte  Edwards,  1  Deao.  611 ;  Ex 
parte  Halifax,  2  M.  D.  &  De  GK  544;  Roberts  v.  Croft,  2D.Q.& 
J.  1.  And  it  is  apprehended,  that,  if  the  agreement  specified  certain 
documents,  and  more  were  actually  deposited,  the  security  would  ex- 
tend to  all  which  were  deposited,  unless  such  a  construction  should 
be  inconsistent  with  the  tenor  of  the  written  agreement. 

The  priorities  of  equitable  incumbrancers  of  real  estate,  inter  se,  Priorities  of 
are  determined  by  the  rule  qui  prior  est  tempore  potior  est  jure  :  equitable  in- 
hence  a  mortgage  by  deposit  of  deeds,  though  without  notice,  is 
postponed  to  a  prior  equity :  Manningford  v.  Toleman,  1  Coll.  670 ; 
and  a  judgment  creditor  without  notice,  though  he  may  have 
obtained  the  legal  seisin  and  possession  of  the  land  under  an  elegit, 
is  postponed  to  a  prior  equitable  mortgagee :  Wkitworth  v.  Gaugain, 
Ph.  728;  S.  C,  3  Ha.  416;  and  the  mortgagor  cannot  alter  the 
priorities  of  his  incumbrancers  by  subsequently  conveying  the  legal 
estate  in  the  land  to  some  of  them :  Sharpies  v.  Adams,  IN.  R,  460. 
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P  x  vin."     &rtter  assurance ;  And  will  at  his  own  expense  execute 


and  do  all  such  assurances  and  things  for  effecting  the 

purposes  aforesaid,  as  the  said  C.  D.,  his  executors, 

ohabqihq.       administrators,  or  assigns  shall  reasonably  require.    In 

— and  to  do 
te  necessary 
farther  assur- 


power  of       purposes  aforesaid,  as  the  said  C.  IX,  his  executors, 
0HABqiJQ'       administrators,  < 

5.— and  to  do  all  WITNESS,  &C.  (a), 
acts  necessary  for 
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FOE  MORTGAGE 
TH*    LOAK   BBIIfO 


AGREEMENT  for  a  Transfer  of  Mortgages  and  for 

ihtksted  in  a  FURTHER   ADVANCE.      DECLARATION   of   TRUST    of 

pkkdino  thb  Exchequer    Bills  purchased  with  the  Proposed 


INYKSTIQATION  OF 
TITLE. 


Loan  pending  the  Investigation  of  the  Title. 


l.  Parties.  AN  AGREEMENT,  made,  &c,  between  A.  B.,  of,  &c 

[mortgagor],  of  the  first  part,  C.  D.,  of,  &c  [mortgagee], 


Agreements  to  (a)  Contracts  or  agreements  to  execute  powers  are  in  equity  con- 

exercise  powers.  Bidered  as  defective  executions,  and  will,  like  them,  be  aided,  if 
there  be  a  sufficient  consideration.  "  The  same  rules,1'  says  Lord  St. 
Leonards  (Powers,  552),  "  apply  to  each  case.  As  against  a  remain- 
derman, both  are  equally  binding.  The  principal  distinctions  between 
them  are,  that  a  contract  to  execute  a  power  might  be  enforced  against 
the  donee  of  the  power  himself,  where  a  defective  execution,  without 
any  contract,  although  capable  of  being  enforced  against  the  remain- 
derman, could  not  be  aided  against  the  party  who  made  it"  Now, 
it  is  settled,  that  a  defective  execution  will  be  aided  in  favour  of  a 
purchaser,  mortgagee,  or  lessee :  see  the  cases  collected,  Sugd.  Pow. 
533 ;  2  Chance  on  Powers,  494 ;  and,  therefore,  it  follows,  that  an 
agreement  to  exercise  a  power  of  sale,  of  charging,  or  of  leasing, 
will  also  be  aided,  although  wanting  in  the  formalities  required  by 
the  power :  see  Sugd.  Pow.  552.  And  the  general  rule  is,  that  an 
agreement  to  execute  a  power  will  always  be  enforced,  and  aided,  if 
there  be  a  sufficient  consideration ;  that  is,  if  the  object  be  the  benefit, 
either  of  a  purohaser,  mortgagee,  creditor,  lessee,  wife,  or  child,  or 
of  a  charity:  see  Sugd.  Pow.  ch.  11,  ss.  1,  2, 3;  Chanoe  on  Powers, 
ch.  23,  ss.  1,  2. 

Most  of  the  cases  respecting  agreements  to  exercise  powers  have 
arisen  in  regard  to  powers  of  jointuring,  and  there  does  not  appear 
to  be  any  case  expressly  as  to  a  power  of  oharging.  But  there  can 
be  no  doubt  that  agreements  to  execute  powers  of  oharging  would  be 
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of  the  second  part,  and  E.  F.,  of,  &c,  and  G.  H.,  of,  &c.  Pm<*dbktXIX. 

[trustees],  of  the  third  part:  Whereas,  by  an  indenture     foe  mortgage ; 

bearing  even  date  with  these  presents,  and  expressed  to  ^J^^d"™0 

be  made  between  the  said  A.  B.  of  the  one  part,  and  the  exchequer  bills 

said  C.  D.  of  the  other  part (6),  after  reciting  that  the  Jl^^™^ 

hereditaments,  the  particulars  whereof  were  mentioned  in         tit^b> 

the  schedule  thereto,  were  subject  to  the  following  charges,  2.  Recites,  that 

namely,  a  sum  of  £2000  and  interest  to  Messrs.  L.  and  date^fholbg11 

others,  a  sum  of  £3000  and  interest  to  Mr.  M.,  and  a  title  claimed  by 

sum  of  £2000  and  interest  to  Miss  N. ;  and  that,  subject  mortgagor> 

to  the  said  charges,  the  said  A.  B.  was  entitled  to  the 

said  hereditaments  for  his  life,  and  was  also  entitled  to 

certain  policies  of  assurance  on  his  life ;  And  after  recit-  mortgagee  bad 

ing  that  the  said  C.  D.  had  agreed  to  advance  the  sum  » loan, 

of  £8000  upon  the  security  of  a  transfer  of  the   said 

charges  and  of  a  mortgage  of  the  life  interest  of  the  said 

A.  B.  in  the  said  hereditaments  and  of  the  said  policies, 

and  that  such  last-mentioned  mortgage  was  intended  also 

to  secure  any  further  advances  which  might  be  made  by 

the  said  G.  D.  to  or  on  account  of  the  said  A.  B.,  and 

was  intended  to  be  accompanied  by  the  appointment  of  a 

receiver  for  better  securing  the  payment  of  the  moneys 

intended  to  be  thereby  secured;  And  after  reciting  that  JjJJJ^jJ^  tiUe 

the  titles    to  the    hereditaments  affected  by  the  said  folly  inyesti- 

charges  had  not  been  fully  investigated  and  approved  of,  gated» 

and  that  some  time  might  elapse  before  the  said  transfers 


enforced  and  aided :  see  Lord  Bedesdale's  Observations,  1  Soh.  &  Lef. 
60,62,63;  2  Ball  &  B.  44. 

It  is,  however,  extremely  undesirable  to  leave  any  matter  open  to 
dispute ;  and  therefore  oare  should  always  be  taken  that  agreements 
to  execute  powers  should  be  themselves  executed  and  attested  in  the 
manner  whioh  the  power  requires :  see  Mortlock  v.  BuUer,  10  Yes. 
292. 

(&)  It  will  be  observed,  that,  for  the  purpose  of  carrying  out  the 
object  of  the  parties,  two  instruments  were  employed  in  the  case 
from  which  this  precedent  is  taken ;  but,  as  the  first  of  these  instru- 
ments is  so  fully  recited  in  the  text  that  the  practitioner  oan  have 
no  difficulty  in  framing  it  from  the  recital,  it  is  unnecessary  to  give 
a  precedent  of  that  deed. 
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fOR  MORTGAGE  J 
THE  LOAN  BEING 
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FENDING  THE 
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TITLE. 

and  mortgagor 
had  covenanted 
to  repay  the  loan, 


with  interest ; 


and  to  make  a 
valid  mortgage ; 


and  the  other  securities  for  the  said  sum  of  £8000  could 
be  completed,  and  that  the  said  C.  D.  had  agreed  to 
advance  the  said  sum  of  £8000  to  the  said  A.  B.  upon  the 
security  in  the  meantime  of  the  covenants  thereinafter 
contained ;  It  was  witnessed,  that,  in  consideration  of  the 
sum  of  £8000  paid  to  or  on  account  of  the  said  A.  B.  by 
the  said  C.  D.,  the  said  A.  B.  thereby  covenanted  with 
the  said  C.  D.,  that,  unless  the  said  intended  mortgage 
for  the  said  sum  of  £8000  should  be  completed  in  the 
meantime,  he  the  said  A.  B.,  his  heirs,  executors,  or  ad- 
ministrators would,  on  the  day  of then  next, 

pay  to  the  said  C.  D.,  his  executors,  administrators,  or 
assigns  the  sum  of  £8000,  with  interest  for  the  same  in 
the  meantime  at  the  rate  of  4  per  cent,  per  annum,  and 
in  case  the  said  sum  of  £8000  or  any  part  thereof  should 

remain  unpaid  after  the  said  day  of  next, 

would,  so  long  as  the  same  or  any  part  thereof  should 
remain  unpaid,  pay  to  the  said  G.  D.,  his  executors, 
administrators,  or  assigns  interest  at  the  rate  aforesaid  for 
the  said  sum  of  £8000,  or  for  so  much  thereof  as  should 
for  the  time  being  remain  unpaid,  by  equal  half-yearly 

payments  on  the day  of and day  of «— ; 

And  further,  that  he  the  said  A.  B.  and  all  other  necessary 
parties  would,  as  soon  as  the  aforesaid  titles  should  have 
been  investigated  and  approved  of  on  behalf  of  the  said 
C.  D.,  upon  the  request  of  the  said  C.  D.,  but  at  the 
cost  of  the  said  A.  B.,  transfer  and  assign  the  aforesaid 
charges  and  all  principal  moneys  and  interest  therein 
comprised,  and  the  benefit  of  all  securities  for  the  same, 
and  the  hereditaments  on  which  the  same  were  charged 
or  secured,  and  the  life  interest  of  the  said  A.  B.  in  the 
said  hereditaments,  and  the  said  policies  of  assurance, 
unto  the  said  C.  D.,  his  heirs,  executors,  administrators, 
and  assigns,  by  way  of  mortgage,  for  securing  to  the  said 
C.  D.,  his  executors,  administrators,  or  assigns  the  re- 
payment of  the  said  sum  of  £8000,  and  of  any  further 
advances  by  the  said  C.  D.  to  or  for  the  said  A.  B.,  with 
interest  at  the  rate  aforesaid;  and  that  such  mortgage 
should  contain  a  power  of  sale,  and  such  covenants  and 
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provisions  for  payment  of  the  said  principal  moneys  and  PreoedehtXIX. 
interest,  and  of  the  premiums  of  the  said  policies,  and 
such  an  appointment  of  a  receiver  and  other  clauses  as  the  loam  being 
the  Counsel  of  the  said  C.  D.,  his  executors,  administra-  ^^  B™M 
tors,   or  assigns  should  reasonably  require ;  And  that,     pbndino  the 
until  the  said  mortgage  should  be  made  and  executed,  the  title.0 

premises  thereinbefore  covenanted  to  be  mortgaged  should  and  thaVuntil~ 
be  and  remain  a  security  to  the  said  C.  D.,  his  executors,  tb*  mortgage 
administrators,  and  assigns,  and  stand  charged  with  the  Bhouid  be  equit- 
payment  to  him  and  them  of  the  said  sum  of  £8000,  and  ^^gjjj, 
of  any  further  advances  which  might  be  made  in  the 
meantime,  with  interest  for  the  same  at  the  rate  afore- 
said ;  And  further,  that  all  the  deeds  and  muniments  of  ««i  that  the 
title  relating  to  the  said  premises,  and  also  the  said  deposited  with 
policies  of  assurance,  should  be   delivered  to  the  said  mortgagee. 
C.  D.,  his  executors,    administrators,  or  assigns,  and 
should  be  retained  by  him  and  them  by  way  of  deposit 
for  securing  the  said  sum  of  £8000  and  further  advances 
(if  any)  and  interest  thereon  respectively  as  aforesaid ; 
And  whereas,  with  the  exception  of  the  cash  balance  s.  Recital  that, 
hereinafter  mentioned,  the  whole  of  the  said  sum  of  gamPofcajMhe 
£8000  in  the  said  indenture  of  even  date  herewith  ex-  poppaedioan 

n  a/1  been  myested 

pressed  to  have  been  paid  to  the  said  A.  B.  has  been  laid  jQ  Exchequer 
out  in  the  purchase  of  the  Exchequer  Bills  mentioned  in  ^  JjJJJJjf 
the  schedule  hereto,  and  the  said  Exchequer  Bills  have 
been  deposited  at  the  banking-house  of  Messrs.  — —  in 
the  names  of  the  said  E.  F.  and  G.  H.,  and  the  sum  of 
£75,  the  balance  of  the  said  sum  of  £8000,  has  been 
placed  to  their  account  in  the  said  banking-house  :  NOW  4.  Witnesseth 
THESE   PRESENTS  WITNESS,  and  it  is  hereby  t^f°Ex°.f 
agreed  and  declared,  that  the  said  E.  F.  and  G.  H.  and  chequer  Billaand 
the  survivor  of  them,  and  the  executors  or  administra- 
tors of  such  survivor  shall,  if  and  as  often  as  occasion 
shall  require,  replace  the  said  Exchequer  Bills  or  cause 
the  same  to  be  replaced  by  new  Bills  of  corresponding 
amount,  and  shall  receive  the  interest  which  shall  accrue 
due  on  any  Exchequer  Bills  on  which  interest  shall  be 
paid,  and  shall  place  such  interest  (after  deducting  ex- 
penses) to  their  or  his  account  at  the  bankers  aforesaid, 
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Precedent  XIX.  and  shall,  if  and  when  the  securities  for  the  said  sum 
for  mortgage  ;  of  £8000  and  further  advances  and  interest  shall  be 
the  loan  being  approved  of  and  completed,  sell  the  said  scheduled  or  re- 
rxchequbr  BILL*  newed  Exchequer  Bills,  and  pay  the  moneys  arising  from 
pending  the     g^^  sales,  and  also  any  interest  which  may  have  been 

INVESTIGATION  OF  .  . 

title.  received  as  aforesaid,  and  the  said  balance  of  £75  to  the 
persons  or  person  entitled  to  the  charges  aforesaid,  or 
otherwise,  to  or  on  account  of  the  said  A.  B. ;  And,  in 
case  the  said  securities  shall,  from  defect  of  title  or  other 
default  of  the  said  A.  B.  fail  to  be  completed  before  the 

day  of next,  shall  convert  the  said  scheduled 

or  renewed  Exchequer  Bills  into  money,  and  shall  apply 
the  produce  of  such  conversion  and  also  the  said  balance 
of  £75,  and  any  interest  which  shall  have  been  received 
in  respect  of  the  said  Bills,  towards  payment  to  the  said 
C.  D.,  his  executors,  administrators,  or  assigns  of  the 
said  sum  of  £8000  and  further  advances,  and  interest, 
and  shall  pay  the  residue  (if  any)  of  the  moneys  to  arise 
from  the  sources  aforesaid  to  the  said  A.  B.,  his  execu- 
tors, administrators,  or  assigns.    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


Precedent  XX.  XX. 

*°E  V0*1^?  AGREEMENT  for  a  Mortgage  {the  Mortgagees  being 

TO  TRUSTEES  OF  J  x  * 

a  sum  of  stock.  Trustees  of  Stock)  providing  that  the  Stock  shall 

be  sold  and  the  Proceeds  invested  in  Exchequer 
Bills,  which,  on  Completion  of  the  Mortgage,  are 
to  be  taken  by  the  Mortgagor  (a). 

l.  Parties.  AN    AGREEMENT,  made,  &c,  between  A.  B.,  of, 

&c,  and  C.  D.,  of,  &c.  [mortgagees],  of  the  first  part, 


(a)  This  agreement  contains  no  covenant  by  the  mortgagor  for 
payment  of  the  proposed  loan,  or  for  replacing  the  stock  sold,  and 
is  not  meant  to  be  under  seal,  the  mortgagees  being  content  to  rely 
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E.  F.,  of,  &c.  [mortgagor],  of  the  second  part,  and  G.  H.,  PbbcedektXX. 
of,  &c.  [a  cestui  que  trust  of  the  stock],  of  the  third  part:  F0E  A~i^MAaB 
Whereas  the  said  A.  B.   and  C.  D.,  as  the  surviving    «>  trustees  of 

trustees  of  the  will  of  the  late  X.  Y.,  are  possessed  of  . - 

a  considerable  sum  of  Bank   Three  Pounds  per  cent.  moiiga^M-e' 

Consolidated  Annuities  standing  in  their   names,  and  trustees  of  stock; 

held  by  them  in  trust  to  pay  the  income  thereof  to  the 

said  G.  H.  during  his  life,  and  they  are  empowered,  with 

the  consent  in  writing  of  the   said  G.  H.,  to  vary  the 

investment  of  the  said  Consolidated  Annuities,  and  to 

lend  their  trust  funds  upon  mortgage  of  real  estate;  And  3.  —application 

whereas  the  said  E.  F.  lately  applied  to  the  said  A.  B.  ^t^e*;10** 

and  C.  D.  for  a  loan  of  £5000,  at  interest  at  5  per  cent. 

per  annum,  to  be  secured  by  a  mortgage  in  fee  of  his 

estate  at in  the  county  of ,  called  the 

estate,  and  the  said  A.  B.  and  C.  D.,  with  the  consent 
of  the  said  G.  H.,  agreed  that,  upon  the  said  E.  F. 
deducing  and  showing  them  a  good  title  to  the  said 
estate,  they  would  raise  the  sum  of  £5000  by  a  sale  of 
part  of  the  said  Bank  Annuities  and  lend  the  same  to 
the  said  E.  F.  on  the  said  security :  And  whereas  the  *•  T*?e  ^H6 

_     _      _  ,  .  J         *    ,.,,  .,.■..,       deeds  have  been 

several  deeds  and  muniments  of  title  specified  in  the  deposited  but 
schedule  hereunder  written  or  hereunto  annexed  relate  ^  SmpSted!10' 

to  the  said estate,  and  have  been  deposited  with 

the  said  A.  B.  and  C.  D.  by  the  said  E.  F.,  for  the 
purpose  of  enabling  them  to  investigate  the  title  to  the 


on  the  security  afforded  them  by  retaining  the  Exchequer  Bilk  under 
their  own  oontrol,  and  by  the  deposit  of  the  title  deeds,  though  they 
cannot  obtain  a  decree  for  the  specific  performance  of  the  agreement. 
'See  supra,  p.  81,  n.  The  agreement  in  the  text  may  however  be  con- 
verted into  a  covenant,  by  making  it  under  the  seals  of  the  parties, 
and  stipulating  in  the  last  clause  but  one,  that  the  mortgagor,  his 
heirs,  executors,  or  administrators,  shall  replace  the  stock,  and  in  the 
last  clause,  that  the  cestui  que  trust,  his  heirs,  exeoutors,  or  adminis- 
trators shall  indemnify  the  trustees ;  since  an  agreement  entered  into 
by  deed  between  two  or  more  persons  for  the  performance  of  certain 
aots,  or  the  forbearance  to  do  certain  acts,  is  an  express  covenant : 
1  Selw.  N.  P.  445,  453;  and  the  heirs  of  the  covenantor,  being 
named  in  the  deed,  will  be  bound  by  it :  Id.  488. 

VOL.   II.  h 


TO  TRUSTIES  OF 
A  8UU  OF  STOCK. 
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P&ECBPKWT  XX.  said  estate,  and  to  prepare  the  deeds  and  assurances 
for  a  mortgage  proper  for  completing  the  said  proposed  mortgage,  and 
the  said  deeds  and  muniments  are  now  in  the  possession 
of  the  said  A.  B.  and  C.  D.,  but  the  said  loan  has  not 
yet  been  made,  and  further  time  is  still  required  to 
investigate  and  perfect  the  title  to  the  said  estate,  and 
to  prepare  and  complete  the  proper  deeds  and  assurances; 

5.  Mortgagees      And  whereas  the  said  A.  B.  and  C.  D.  are  advised  that 

advised  that  they 

may  realise  the  it  will  be  consistent  with  a  due  regard  to  their  trust  to 
stock.  realise  the  present  market  price  of  Bank  Three  Pounds 

per  cent.  Consolidated  Annuities  by  the  immediate  sale 
of  a  sufficient  part  of  the  said  stock  in  their  names,  to 
raise  the  said  sum  of  £5000,  and  to  invest  that  sum  when 
raised  in  the  purchase  of  Exchequer  Bills  until  the  same 

6.  Witness  agree-  shall  be  actually  required  for  the  said  loan :  NOW 
Md^eTtpro^  THESE  PRESENTS  WITNESS,  that  it  is  hereby 
oT^ctBUIs        agreed  between  the  parties  hereto,  and  the  said  G.  H. 

doth  hereby  consent  as  follows : 

1.  The  said  A.  B.  and  C.  D.  shall  forthwith  sell  a 
sufficient  part  of  the  Bank  Three  Pounds  per  cent  Con- 
solidated Annuities  standing  in  their  names  as  aforesaid 
to  raise  the  net  sum  of  £5000,  and  shall  immediately 
after  the  said  sale  invest  the  said  sum  of  £5000,  or  as 
much  thereof  as  possible,  in  the  purchase  of  Exchequer 
Bills. 

7.  Exchequer  2.  The  said  Exchequer  Bills  when  purchased,  and  any 
afa  Unk  S^  Exchequer  Bills  which  may  be  substituted  for  them  in 
ing  the  com-  the  ordinary  course  of  dealings  with  such  securities,  and 
mortgage.    e       all  interest  which  may  be  received  thereon  respectively, 

and  any  balance  of  the  said  sum  of  £5000   remaining 

after  the  said  purchase,  shall  be  lodged  at  the Bank, 

at  the  order  and  disposal  of  the  said  A.  B.  and  C.  D., 
or  the  survivor  of  them,  or  other  the  trustees  or  trustee 
for  the  time  being  of  the  said  will  of  the  said  X.  Y. 
(hereinafter  called  the  said  trustees  or  trustee)  but  wholly 
at  the  risk  of  the  said  E.  F. 

8.  On  title  being       3.  When  and  as  soon  as  the  title  of  the  said  E.  F.  to 

mortoigor^exe-  ^e  sa^ estate   shall  have    been  investigated  and 

cute  proper  mort-  approved  of  on  behalf  of  the  said  trustees  or  trustee, 

gage, 
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the  said  E.  F.  and  all  other  necessary  parties  at  his  cost  Precedent  XX. 
shall,  upon  the  request  of  the  said  trustees  or  trustee 

*  .  FOR  A  MORTGAGE 

convey  and  assure  the  said estate  to  the  said  trustees    to  trusties  of 

or  trustee  in  fee  simple  in  possession  free  from  incum-  A  SPM  °*  s*00*- 

brances,  by  way  of  mortgage,  for  securing  the  payment 

to  them  or  him  of  the  sum  of  £5000,  with  interest  thereon 

at  the  rate  of  5  per  cent,  per  annum  from  the  day  of  the 

sale  of  the  said  Bank  Annuities ;  and  the  said  mortgage 

shall  contain  such  a  power  of  sale  and  such  covenants 

and  clauses  as  the  counsel  of  the  said  trustees  or  trustee 

shall  reasonably  require. 

4.  On  the  completion  of  the  said  mortgage  and  the  9.  — «<*  Exche- 

.'/>•,  3  r  quer  Bills  to  be 

execution  of  such  conveyances  and  assurances  as  afore-  delivered  to  him. 
said,  the  said  trustees  or  trustee  shall  deliver  the  said 
Exchequer  Bills  and  pay  the  said  interest  and  cash 
balance  (if  any)  to  the  said  E.  F.,  his  executors,  adminis- 
trators, or  assigns,  and  the  said  E.  F.,  his  executors, 
administrators,  or  assigns,  shall  accept  the  same  in  satis- 
faction of  the  said  proposed  loan  of  £5000,  and  shall 
forthwith  pay  all  the  costs  and  expenses  incurred  by  the 
said  A.  B.  and  G.  D.,  or  either  of  them,  or  other  the 
trustees  or  trustee  aforesaid,  in  or  about  the  negotiation 
for  and  completion  of  the  said  mortgage  or  incidental 
thereto. 

5.  If  from  any  cause  whatever  the  said  mortgage  shall  10.  Power  for 
not  be  completed  and  the  said  deeds  and  assurances  d^^mort"" 

shall  not  be  executed  on  or  before  the day  of gage  unless  oom- 

next,  the  said  trustees  or  trustee  may,  on  or  at  any  time  ^In  d*yf  a  ***' 
after    that    day,  and    notwithstanding    any   subsequent 
negotiation,  by  a  notice  in  writing  sent  to  the  said  E.  F. 

or  his  solicitor,  rescind  and  abandon  the  said  proposed 
mortgage,  and  thereupon  shall  sell  the  said  Exchequer  n.  Application 
Bills,  and,  out  of  the  money  produced  thereby  and  any  b^^*!! 
interest  which  may  have  been  paid  thereon,  and  any  gagebeaban- 
such  cash  balance  as  aforesaid,  shall  in  the  first  place  doned:— 
pay  all  the  costs  and  expenses  incurred  in  or  about  the  trustee?  oats, 
negotiation  for  the  said  mortgage,  and  incidental  thereto, 
and  in  or  about  the  sale  of  the  said  Exchequer  Bills  and 
the  repurchase  of  Bank  Annuities  as  hereinafter  men- 
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VOR  A  MORTGAGE 

TO  TRUSTEES  Of 

A  SUM  OF  STOCK. 

And  interest 
on  proposed 
loan, 

and  in  re-pur- 
chase of  stock 
sold; 


— surplus  to 
belong  to 
mortgagor ; 


12.  —mort- 
gagor to  make 
good  any  de- 
ficiency ; 


IS.  — deficiency, 
until  payment, 
to  be  a  charge 
on  estate.. 


14.  Cestui  que 
trust  to  in- 
demnity trus- 
tees. 


tioned ;  And  in  the  next  place  shall  apply  such  money, 
interest,  and  cash  balance  in  satisfaction  to  the  said 
trustees  or  trustee  of  interest  at  the  rate  of  5  per  cent 
per  annum  on  the  said  sum  of  5000Z.  from  the  day  of 
the  sale  of  the  said  Bank  Annuities  as  hereinbefore 
agreed  upon  up  to  the  day  of  the  repurchase  of  Bank 
Annuities  as  hereinafter  mentioned;  And  in  the  next 
place  shall  apply  such  money,  interest,  and  cash  balance 
in  or  towards  the  repurchase  in  the  names  or  name 
of  the  said  trustees  or  trustee  of  such  an  amount  of  Bank 
Three  Pounds  per  cent.  Consolidated  Annuities  as  shall 
have  been  sold  by  the  said  A.  B.  and  C.  D.  in  order  to 
raise  the  said  net  sum  of  5000Z. ;  And  then  shall  pay 
the  surplus  (if  any)  of  the  said  money,  interest,  and  cash 
balance  to  the  said  E.  F.,  his  executors,  administrators, 
or  assigns. 

6.  If  the  said  money,  interest,  and  cash  balance 
remaining  after  payment  of  the  costs  and  expenses  and 
satisfaction  of  the  interest  aforesaid,  shall  be  insufficient 
to  repurchase  the  aforesaid  amount  of  Bank  Annuities, 
the  said  E.  F.,  his  executors  or  administrators  (6),  shall 
on  demand  pay  to  the  said  trustees  or  trustee  the  amount 
of  the  deficiency,  together  with  interest  thereon  at  the 
rate  aforesaid ;  and  in  the  meantime  and  until  payment 

thereof  the    said  estate,  and    the   hereditaments 

comprised  in  the  said  deeds  and  muniments  specified 
in  the  said  schedule  shall  be  and  remain  a  security  to 
the  said  trustees  or  trustee  for,  and  shall  stand  charged 
with  the  payment  to  them  or  him  of  the  amount  of  the 
said  deficiency  and  the  interest  thereon;  and  the  said 
deeds  and  muniments  shall  remain  deposited  with  the 
said  trustees  or  trustee  until  payment  thereof. 

7.  The  said  G.  H.  will  indemnify  the  said  A.  B.  and 
C.  D.  and  each  of  them,  against  all  claims,  demands, 
and  liability  by  reasoti  of  the  sale  of  the  said  Bank 


(6)  As  to  the  means  of  converting  this  and  the  next  clause  into 
covenants,  see  supra,  p.  97,  n. 
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Annuities  now  standing  in  their  names,  or  the  invest- 
ment of  all  or  any  of  the  proceeds  of  such  sale  in  

Exchequer  Bills,  or  the  application  of  such  Exchequer  TO*  A  hormaoh 
Bills,  or  of  any  re-investment  which  shall  be  made  by  a™  ™o7™* 
them  or  either  of  them  in  consequence  of  any  non- 
completion  of  the  said  mortgage,  or  of  any  other  thing 
relating  to  the  premises.    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


Pmcedbht 
XXI. 

YOB  SBTTLIVa 

THB  009- 

STRUCTIOH  OF 

A  WILL. 


XXI. 

AGREEMENT  for  settling  the  true  Construction  of 
an  obscure  Will  and  Codicils,  so  as  to  enable  the 
Executors  and  Trustees  to  carry  the  Trusts 
thereof  into  Execution  without  the  Aid  of  a  Court 
of  Equity — some  of  the  Cestui  que  Trusts  being  _____ 
Married  Women,  and  one  (though  twenty-one  years 
of  Age)  not  having  attained  a  vested  Interest  in 
the  Funds  (a). 

THIS  INDENTURE,  made,  Ac,  between  C.  B.,  of,  l.  Parties. 

Ac.,  D.  E.,  of,  Ac,  and  F.  E.  his  wife  (formerly  F.  B. 

spinster),  G.  H.,  of,   Ac,  and  I.  H.  his  wife  (formerly 

I.  B.  spinster),  and  A.  B.,  of,  Ac.  (which  said  C.  B., 

F.  E.,  I.  H.,  and  A.  B.  are  the  only  children  now  living 

of  W.  X.,  deceased,  the  only  son  of  Y.  Z.,  late  of,  Ac, 

now  deceased,  and  are  the  only  next  of  kin  of  L.  B., 


(a)  It  must  be  understood,  that  this  Preoedent  is  given,  not  as 
a  form  whioh  oan  be  used  in  framing  other  instruments,  but  as 
a  specimen  of  the  kind  of  instrument  required  for  carrying  into 
effect  family  arrangements.  It  is  of  considerable  length,  and  will 
require  muoh  attention  before  it  is  fully  comprehended ;  but  as  it 
was  prepared  with  much  care,  and  was  settled  in  consultation  by 
two  eminent  conveyancers,  it  has  been  thought  well  to  include  it  in 
this  Collection. 
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2.  Recites  that 
W.  X.  and 

Y.  Z.  were  co- 
partner!;. 

3.  —that  W.  X, 
left,  by  will, 
hi*  copartner- 
ship property 


Hupp: 
toT. 


4.  —death  of 
W.  X.,  and  pro- 
bate of  hi*  will  ; 


6.  —that  he  left 
a  widow  and 
certain  children; 

6.  —  will  of 
Y.  Z. 


One  of  the 
point*  in  dis- 
pute. 


deceased,  another  child  of  the  said  W.  X.),  M.  B.,  of,  &c, 
spinster,  N.  P.,  of,  &c,  and  Q,  P.,  of,  &c.,  (formerly  Q.  B. 
spinster),  and  B.  S.,  of,  &c,  and  T.  S.  his  wife  (formerly 
T.  B.  spinster),  which  said  M.  B.,  Q.  P.,  and  T.  S.,  are 
the  only  daughters  of  the  said  Y.  Z.,  and  are,  together 
with  the  said  children  of  the  said  W.  X.,  the  only  next 
of  kin  of  the  said  Y.  Z.,  of  the  one  part ;  and  the  said 
N.  P.,  G.  H.,  and  C.  B.,  (the  executors  of  the  will  of  the 
said  Y.  Z.),  of  the  other  part :  Whereas  the  said  W.  X. 
and  Y.  Z.  carried  on  business  as  merchants,  in  co- 
partnership, down  to  the  time  of  the  death  of  the  said 
W.  X. ;  And  whereas  the  said  W.  X.  by  his  will  dated 

the day  of ,  left  all  his  property  in  the  said 

copartnership  at  the  disposal  of  the  said  Y.  Z.,  and 
appointed    him    sole  executor  of   the  said  will;    And 

whereas  the  said  W.  X.  died  on  the day  of , 

and  his  said  will  was  proved  by  the  said  Y.  Z.,  on  the 
— : —  day  of ,  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury ;  And  whereas  the  said  W.  X. 
left  V.  X.  his  widow,  and  the  said  C.  B.,  F.  E.,  I.  H., 
A.  B.,  and  L.  B.,  and  no  other  child  him  surviving; 
And  whereas  the  said  Y.  Z.  by  his  will  dated  the  — — 

day  of ,  appointed  the  said  N.  P.,  G.  H.,  and  C.  B., 

his  executors,  and  gave  the  whole  of  the  properties  he 
might  be  possessed  of  or  entitled  to,  belonging  to  his 
deceased  son,  the  said  W.  X.,  so  far  as  he  had  power, 
under  the  will  of  his  said  son,  to  the  said  N.  P.,  G.  H., 
and  C.  B.,  in  trust  (to  the  full  extent  of  his  said  son's 
property),  for  the  purposes  in  the  said  will  now  in  recital 
mentioned;  and  the  said  testator  declared  that  his  own 
property  he  should  dispose  of  to  the  children  of  his  said 
son  and  the  children  of  his  daughter  the  said  T.  S.,  and 
in  making  some  bequests  to  others  as  he  should  there- 
after name  and  set  forth :  and  the  said  testator,  among 
other  bequests,  bequeathed  to  his  said  daughter  the  said 
T.  S.  the  sum  of  £1000.  Si  per  cent.  Consols,  to  be  added 
to  her  marriage  settlement;  and  the  said  testator  then 
gave  various  other  legacies,  and  further  directed  that  a 
sufficient  sum  might  be  invested  in  the  public  funds 
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or  some  other  security,  that  the  interest  thereof  might      Pmokdxnt 
enable  his  executors  to  pay  the  rent  from  time  to  time         **lm 
accruing  due  which  he  and  his  said  son  W.  X.  by  lease     tor  settliho 

had  engaged  to  do  in  respect  of  some  property  at ;     OTbJ)otioh  "of 

and  with  respect  to  the  remainder  of  his  property  (not        a  will. 
disposed  of  otherwise)  he  directed  that  the  same  should  Another  of  the 
be  distributed  by  his  executors  amongst  his  grandchildren  ^te  m  diB" 
with  equity  and  justice,  one  half  thereof  amongst  the 
children  of  his  late  son  the  said  W.  X.,  and  the  other 
amongst  the  children  of  his  daughter  the  said  T.  S. ; 
And  whereas  the  said  Y.  Z.  by  a  codicil  dated  the  7.  Codicil  to 
2nd  day  of  January,  1854,  to  his  said  will,  and  thereby, 
in  respect  to  the  bequest  of  his  residuary  property  to  his 
grandchildren,  directed,  that  they  should  each  attain  a  Another  point 
vested  interest  therein  only  as  they  might  respectively  m     pu 
attain  the  age  of  twenty-three  years,  or  be  married  with 
the  consent  of  their  respective  parents  or  guardians ;  8i  Tha*/#  z# 
And  whereas  the  said  Y.  Z.,  after  the  date  and  execution  transferred 
of  his  said  will  and  codicil,  transferred  a  sum  of  £3000  80l00/-  <-j°n- 

'  Bob  to  the 

31.  per  cent.  Consolidated  Bank  Annuities  into  the  name  trust**  of  his 
of  the  trustees  of  the  settlement  made  and  executed  on  ^^JJL '   ' B 
the  marriage  of  the  said  T.  S.  with  the  said  E.  S.,  to  be 
by  them  held    and  applied  upon  and  for  the  trusts, 
intents,  and  purposes  by  the  said  settlement  declared 
of  certain  parts  of  the  funds  therein  comprised;   And  —and also 
also  transferred  a  sum  of  £2500  Si  per  cent.  Keduced  jSSrftSlte- 
Bank  Annuities  into  the  names  of  the  said  trustees,  to  his  daughter 
be  by  them  held  and  applied  upon  certain  trusts  for  the 
benefit  of  six  children  of  the  said  B.  S.  and  T.  S. ;  And  9.  Further 
whereas  the  said  Y.  Z.  by  a  codicil,  dated  the  8th  day  °o(y.  Z. 
of  May,  1854,  to  his  said  will,  after  mentioning  that  he 
had,  since  the  execution  of  his  said  will,  transferred  to 
the  trustees  of  his  said  daughter  T.  S.'s  marriage  settle- 
ment the  said  sum  of  £3000  3Z.  per  cent.  Consolidated 
Bank  Annuities,  to  follow  the  purposes  directed  therein, 
and  that  he  had  also  transferred  to  the  said  trustees 
the   said  sum  of  £2500   31.  per  cent.  Beduced   Bank 
Annuities  for  the  benefit  of  six  grandchildren,  the  sons 
and  daughters  of  his  said  daughter  T.  S.  by  her  husband 
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10.  — death  and 

11.  — probate  of 
the  will  and 
codicils  of 
Y.Z.; 

12.  —ages  of 
the  children  of 
W.  X.  at  the 
death  of  Y.  Z.  ; 


13. —the  six 

children  of 

T.  S.  are  living ; 

14.  — the  per- 
sons who  were 
next  of  kin  to 
Y.  Z.  at  his 
death; 


the  said  R.  S.,  as  was  directed  by  a  separate  deed  of 
trust  executed  by  bim  the  said  testator  in  their  favour, 
directed  that  the  said  two  respective  amounts  of  stock 
were  to  be  considered  as  part  of  the  share  or  proportion 
he  had  directed  by  his  said  will  to  pass  for  the  benefit 
of  his  said  daughter  T.  S.  and  her  children;  and  that 
a  full  equal  share  of  his  property  (in  addition  to  the 
whole  of  any  property  that  might  have  accrued  to  him, 
or  that  thereafter  might  accrue  to  him  from  the  will  of 
his  late  son  the  said  W.  X.,  the  whole  proceeds  arising 
from  which  were  to  be  exclusively  for  the  benefit  of  the 
children  of  his  said  late  son,  as  directed  by  his  the  said 
testators  will  or  intended  so  to  be,  or  by  the  codicil 
theretofore  executed  by  him  for  the  purpose  of  directing 
the  same),  was  to  be  first  taken  by  or  amongst  the 
children  of  the  said  W.  X.,  before  the  said  T.  S.  or  her 
children  should  be  entitled  to  any  further  amount  in 
respect  thereof ;  and  further,  that  the  same  rule  should 
be  followed  in  respect  of  any  further  amount  of  stock  or 
money  he  the  said  testator  might  thereafter  appoint  for 
the  exclusive  benefit  of  the  said  T.  S.  or  her  children ; 
And  whereas  the  said  Y.  Z.  died  on  the  3rd  day  of 
January,  1856,  and  his  said  will  and  codicils  were  proved 
by  the  said  N.  P.,  G.  H.,  and  C.  B.  on  the  20th  day 
of  January,  1856,  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury ;  And  whereas  the  said  C.  B., 
F.  E.,  and  I.  H.  attained  their  age  of  twenty-three  years 
in  the  lifetime  of  the  said  Y.  Z. ;  and  the  said  A.  B.  had 
attained  his  age  of  twenty-one  years,  but  was  under  the 
age  of  twenty-three  years,  and  the  said  L.  B.  was  an 
infant  under  the  age  of  twenty-one  years  at  the  death 
of  the  said  Y.  Z. ;  And  whereas  all  the  said  six  children 
of  the  said  T.  S.  are  still  living;  And  whereas  the  said 
C.  B.,  F.  E.,  I.  H.,  A.  B.,  and  L.  B.,  the  children  of  the 
said  W.  X.,  and  the  said  M.  B.,  Q.  P.,  and  T.  S.,  the 
children  of  the  said  Y.  Z.,  were  the  persons  living  at  the 
time  of  the  death  of  the  said  Y.  Z.,  who  would  have  been 
entitled  to  his  personal  estate  under  the  statutes  for  the 
distribution  of  the  personal  estate  of  intestates  had  he 
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died  intestate ;    And  whereas  the   said  N.  P.,  G.  H.,  Pbioout 

and  C.  B.  paid  the  funeral  and  testamentary  expenses  " 

and  debts  of  the  said  Y.  Z.,  and  the  legacies  given  by  ,0E  snru^Q 

his  said  will  and  codicils,  and  at  the  request  and  by  the  rkucvioh  of 
direction  of  the  said  R.  S.  and  T.  S.  transferred  the  said 


A  WILL. 


sum  of  £1000  Si.  per  cent  Consolidated  Bank  Annuities,  **•  —  thattu 

tnutaM  inns* 

part  of  the  personal  estate  of  the  said  testator,  into  the  femd  lOON. 
names  of  the  trustees  of  the  said  marriage  settlement  P01!^*^6 
of  the  said  T.  S.,  in  satisfaction  and  discharge  of  the  settlement  of 
said  legacy  of  £1000  31.  per  cent  Consolidated  Bank  2^*yjE 
Annuities,  by  the  said  will  of  the  said  Y.  Z.  bequeathed  will  of  T.  Z.; 
to  the  said  T.  S.,  to  be  added  to  her  marriage  settlement ; 
And  whereas  the  said  N.  P.,  G.  H.,  and  C.  B.,  in  pur-  ie.  —that  the 
suance  of  the  directions  in  that  behalf  contained  #in  the  £j?i?i "'   -d 
said  codicil  of  the  8th  day  of  May,  1854,  retained  and  other  rams  for 
appropriated  the  several  sums  of  £3000  3/.  per  cent.  ^^udrenof 
Consolidated  Bank  Annuities,  and  £2500  31.  per  cent. 
Seduced  Bank  Annuities,  out    of   the  said    residuary 
personal  estate  of  the  said  Y.  Z.,  for  the  benefit  of  the 
children  of  the  said  W.  X.,  and  paid  and  divided  three 
equal  fifth  parts  of  the  same   sums  amongst  the   said 
C.  B.,  F.  E.,  and  I.  H.,  equally,  and  retained  the  re- 
maining two  equal  fifth  parts  of  the  same  sums,  amounting 
to  the  sums  of  £1200  32.  per  cent.  Consolidated  Bank 
Annuities,  and  £1000  SL  per  cent.  Reduced  Bank  An- 
nuities, in  their  own  names,  in  trust,  to  answer  the 
expectant  shares  of   the    said  A.  B.  and  L.  B. :    And  17.  —tut  •»• 
whereas,  after  payment  of  the  said  funeral  and  testa-  L*haadB*of 
mentary  expenses,  and  debts  and  legacies,  and    such  ««utora; 
last-mentioned  retainer  and  appropriation,  there  remained 
a  large  residue  of  the  personal  estate  of  the  said  Y.  Z. 
in  the  hands  of  his  said  executors :  And  whereas  the  18.  —that  trus- 
said  N.  P.,  G.  H.,  and  C.  B.  have  appropriated  the  sums  fSJ^^ 
of  £9000  Si.  per  cent.   Beduced   Bank  Annuities,  and  priations,  in 
£1800  Si  per  cent.  Consolidated  Bank  Annuities,  part  ^"ctiu^ 
of  the  said  residuary  personal  estate  of  the  said  Y.  Z.  <*ren  o'  W.  X. 
in  equal  moieties  for  the  said  children  of  the  said  W.  X.  " ' 

and  the  said  children  of  the  said  T.  S. :  And  whereas  ld-  — ***  P*"1 
the  said  N.  P.,  G.  H.,  and  C.  B.  paid  three  equal  fifth  ^uichwof 


106 


AGREEMENTS. 


PftKIEMMT 
XXL 

lOESRTLDia 

THIOOV- 

REUOTIOV  OF 

A  WILL. 

W.  X.  and  re- 
tained the 
others; 


20.  — and  simi- 
larly for  the 
children  of 
T.a; 


21.  —thai  con- 
siderable pro- 
perty of  T.  Z. 
2a  still  undis- 
posed of ; 

22.  —death  of 
V.X.; 

23.  —death  of 
L.  B.  intestate 
andaole; 

24.  — adminis- 
tration to  L.  B. 


25.  —next  of 
kin  of  L.  B. ; 


26.  —doubt  has 
arisen,  whether 


parts  of  the  said  moiety,  so  appropriated  for  the  children 
of  the  said  W.  X.,  of  the  said  sums  of  £9000  SI  per  cent 
Reduced  Bank  Annuities,  and  £1800  SI.  per  cent  Con- 
solidated Bank  Annuities,  unto  and  amongst  the  said 
C.  B.,  F.  E.,  and  I.  H.,  equally,  and  retained  the  re- 
maining two  equal  fifth  parts,  amounting  together  to  the 
sums  of  £1800  81.  per  cent.  Beduced  Annuities,  and 
£360  Si  per  cent.  Consolidated  Bank  Annuities,  in 
their  names  in  trust,  to  answer  the  expectant  shares  of 
the  said  A.  B.  and  L.  B. :  And  whereas  the  said  N.  P., 
G.  H.,  and  C.  B.  transferred  one  equal  sixth  part  of  the 
said  moiety  or  share,  so  appropriated  for  the  children 
of  the  said  T.  S.,  of  the  said  sums  of  £9000  32.  per  cent 
Beduced  Bank  Annuities,  and  £1800  3Z.  per  cent.  Con- 
solidated Bank  Annuities,  to  or  for  one  of  the  said 
children  who  had  attained  her  age  of  twenty-three  years, 
and  transferred  one  other  equal  sixth  part  thereof  to  or 
for  another  of  the  said  children  who  had  married  under 
that  age  with  the  consent  of  her  parents,  and  retained 
the  remaining  four  equal  sixth  parts,  amounting  to  the 
sums  of  £3000  SI.  per  cent  Beduced  Bank  Annuities, 
and  £600  31.  per  cent.  Consolidated  Bank  Annuities, 
in  their  names  in  trust,  to  answer  the  expectant  shares 
of  the  children  of  the  said  T.  S.  who  are  under  the  age 
of  twenty-three  years  and  unmarried :  And  whereas 
large  sums  of  money  and  other  property,  further  part  of 
the  residuary  personal  estate  of  the  said  Y.  Z.  still 
remain  to  be  disposed  of  and  applied  according  to  the 
directions  contained  in  his  said  will  and  codicils ;  And 
whereas  the  said  V.  X.  died  on  the  24th  day  of  Feb- 
ruary, 1855 ;  and  the  said  L.  B.  died  on  the  5th  day  of 
March,  1856,  without  having  been  married  and  intestate, 
and  letters  of  administration  of  her  estate  have  been 
granted  to  the  said  C.  B.  by  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury ;  And  whereas  the  said 
C.  B.,  F.  E.,  I.  H.,  and  A.  B.  are  the  persons  entitled 
to  the  personal  estate  of  the  said  L.  B.  under  the  statutes 
for  the  distribution  of  the  personal  estate  of  intestates ; 
And  whereas  doubts  have  arisen  whether  the  said  legacy 
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of  £1000  Si.  per  cent.  Consolidated  Bank  Annuities,  by      Preoubxv 
the  said  will  of  the  said  Y.  Z.  given  to  the  said  T.  S.  to  ™' 

be  added  to  her  marriage  settlement,  was  not  .satisfied     *»  swilim 
by  the  said  Y.  Z.  having  subsequently  transferred  the     rructioi'o* 
said  sum  of  £3000  like  Annuities  into  the  names  of  the        a  will. 
trustees  of  her  said  settlement ;  and  whether,  in  conse-  the  legacy  to 
quence  of  the  said  legacy  having  been  so  satisfied,  the  ofVVwaT* 
said  transfer  of  £1000  like  Annuities,  hereinbefore  men-  not  satisfied  by 
tioned  to  have  been  made  to  the  trustees  of  the  said  tr^enby** 
settlement  in  satisfaction  of  the  said  legacy,  by  the  said  £^v,i{!jjr 
executors  of   the    said  Y.  Z.,  was  not    improper,  and  tees  of  the 
chargeable  as  a  misapplication  of  the  assets  of  the  said  aettleinont* 


testator (6):    And    whereas    doubts    have    also    arisen2^ 

,  whether  the 

whether  the  said  sums  of  £3000  32.  per  cent.  Conso-  bequests  of 


lidated  Bank  Annuities,  and  £2500  Si  per  cent.  Reduced  ^echiidren 

Bank  Annuities,  by  the  said  codicil  of  the  8th  day  of  of  W.  X.  were 

May,  1854,  directed  to  be  taken  by  or  amongst  the  them  la  lega-7 

children  of  the  said  W.  X.  as  aforesaid,  were  to  be  taken  cies  or  residue; 

by  them  as  a  legacy  to  be  vested  in  and  payable  to  them 

at  the  death  of  the  said  testator,  or  were  to  be  taken  by 

them  as  part  of  their  share  of  the  residuary  estate  of  the 

said  Y.  Z.,  and  to  be  subject  to  the  same  directions  as 

to  the  age  or  time  at  which  their  respective  shares  thereof 

should. vest  respectively,  and  to  the  same  incidents  in 

every  respect  to  which  their  share  of  the  said  residuary 

estate  is  subject  and  liable ;  And  whereas  doubts  have  28.  —and  ae 

also  arisen  whether  the  effect  of  the  said  will  and  first  0fthediipo- 

codicil  of  the  said  Y.  Z.  was  to  divide  the  respective  ^m  ■»*• of 

the  residue  j 
moieties  of  his  said  residuary  estate  into  as  many  shares 

respectively  as  there  should  be  children  of  the  said  W.  X. 


(b)  It  is  the  doctrine  of  the  Courts  of  equity,  that,  where  a  father  Ademption  of 
or  a  person  in  loco  parentis  gives  a  legacy  to  a  onild,  the  legacy  ks^whyad- 
moat  be  understood  as  a  portion,  though  it  is  not  so  described  in  the  portions, 
win    And  if  the  testator  afterwards  advanoe  for  that  child  a  portion 
in  amount  equal  to  or  greater  than  the  legacy,  such  advance  is  to 
be  presumed  to  be  an  ademption  of  the  legacy :  Ex  parte  Pye,  18 
Yea.  140 ;  and  2  Lead.  Ga.  Eq.  p.  321,  2nd  e<L,  where  the  subject  is 
folly  treated  of.    Montefiore  v.  Qttedalla,  1  D.  G.  F.  &.  J.  93. 
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29.  —and  •■ 
to  validity  of 
gift  to  children 
ofT.  a; 


and  T.  S.  respectively  living  at  the  death  of  the  said 
testator,  and  to  leave  undisposed  of  such  and  so  many 
of  the  said  shares  as  should  fail  to  become  vested  accord- 
ing to  the  conditions  of  the  said  codicil  (c),  or  was  to 
constitute  each  moiety  of  the  said  residuary  estate  an 
entire  fund  to  be  divisible  amongst  all  such  and  so  many 
of  the  said  children  of  the  said  W.  X.  and  T.  S.  respec- 
tively as  had  attained  or  should  attain  the  age  of  twenty- 
three  years,  or  had  been  or  should  be  married  with  such 
consent  as  aforesaid;  And  whereas  it  has  also  been 
doubted  whether  the  gift  of  the  said  moiety  of  the  said 
residuary  estate  to  the  children  of  the  said  T.  S.  might 
not,  by  the  effect  of  the  said  codicil  in  postponing  the 
time  of  vesting  thereof,  be  rendered  void  for  remote- 
ness (d) ;  And  whereas,  for  the  purpose  of  obviating  the 


Effect  of  a 
trust  foT  all 
children  born, 
the  shares  to  , 
be  vested  at 
twenty-one. 


Effect  of  post- 
poning the 
vesting  of  the 
shares  till  the 
age  of  twenty - 
three. 


(c)  There  cannot  be  much  doubt  on  the  point  mentioned  in  this 
reoital,  as,  in  fact,  the  effect  of  the  will  and  oodioil  seems  to  be  the 
same  as  that  of  a  common  trust  in  settlements  for  all  the  children, 
the  shares  to  vest  at  twenty-one.  A  clause  of  survivorship,  giving 
the  shares  of  those  who  die  under  twenty-one  amongst  the  survivors 
is  always  deemed  needful  after  such  a  trust,  it  being  considered  that 
the  effect  of  the  trust  standing  alone  is  to  divide  the  fund  into  as 
many  shares  as  there  are  children  born,  and  that  such  shares 
respectively  vest  only  on  the  children  who  are  respectively  entitled 
to  them  attaining  twenty-one.  Consequently,  the  shares  of  those 
who  die  under  twenty-one  are  undisposed. of  in  the  absence  of  the 
survivorship  clause. 

(d)  If  the  oodicil  referred  to  in  the  text  postponed  the  vesting  of 
the  shares  of  the  children  of  T.  S.  absolutely  until  they  attained  the 
age  of  twenty-three  years,  the  gift  of  those  shares  would  be  void  for 
remoteness,  the  vesting  being  in  fact  postponed  for  a  life  in  being 
and  more  than  twenty-one  years  afterwards:  Leake  v.  Robineon, 
2  Mer.  363 ;  Vawdry  v.  Geddes,  1  Buss.  &  My.  203 ;  see  however, 
Bland  v.  Williams,  3  My.  &  K.  411.  The  gift  being  to  all  the 
ohildren  of  T.  S.  as  a  class,  if  void  as  to  any,  is  void  as  to  all, 
although  the  postponement  of  vesting  would  have  been  good  as  to 
such  of  the  children  of  T.  S.  as  were  born  in  the  testator's  lifetime, 
if  there  had  been  a  separate  gift  to  them.  (See  the  above  cases.) 
But  as  the  rule  of  law  in  gifts  of  this  nature  is,  that  the  postpone- 
ment of  the  vesting  till  a  particular  age  lets  in  all  the  children  born 
before  the  eldest  child  attains  that  age,  in  the  case  in  the  text  every 
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inconveniences  arising  from  the  aforesaid  doubts,  and  of      ^jxi1" 
enabling  the  said  executors  of  the  said  Y.  Z.,  safely  to 
administer  and  divide  his  estate  and   effects   according 
to  the  construction  which  the  said  parties  hereto  have     structiohoi 

agreed  shall  be  considered  the  true  construction  of  the  ! — 

said  will  and  codicils  of  the  said  Y.  Z.,  it  has  been  agreed  30-  ~~aiMJ . 

°  agreement  to 

that  the  said  several  persons,  parties  to  these  presents,  settle  the  <*o- 

shall  enter  into   and  make  the  agreements  and  decla-  p^f^Siew^u. 

rations  hereinafter  contained,  and  that  the  said  D.  E., 

A.  B.,  M.  B.,  and  R.  S.  shall  enter  into  such  covenants 

with  the  said  N.  P.,  G.  H.f  and  C.  B.  as  are  hereinafter 

contained,  and  that  the   said  N.  P.,  G.  H.,  and  C.  B. 

respectively,  shall  enter  into   such  covenants  with  the 

others  and  other  of  them  as  are  hereinafter  contained: 

NOW  THIS   INDENTURE  WITNESSETH,  and  it  31.  Witnesseih 

«  agreement  and 

is  hereby  agreed  and  declared  as  follows :  declaration 

1.  The  said  legacy  of  £1000  SI  per  cent.  Consolidated  SjuJSSt «? 
Bank  Annuities,  by  the  said  will  given  to  the  said  T.  S.  T.  s.  was  not 
to  be  added  to  her  marriage  settlement,  was  not  satisfied  sat>*     ' 
by  the  said  Y.  Z.  having,  subsequently  to  the  date  of  his 

said  will,  transferred  the  said  sum  of  £3000  like  An- 
nuities into  the  names  of  the  trustees  of  the  said  settle- 
ment, and  that  the  said  transfer  of  £1000  like  Annuities,  and  was  pro- 
hereinbefore  mentioned  to  have  been  made  by  the  said  JtaL^tors 
executors  of  the  said  Y.  Z.  to  the  trustees  of  the  said  of  T.  Z. 
settlement  in  satisfaction  of  the  said  legacy,  was  made 
properly  and  in  conformity  with  the  will  of  the  said  Y.  Z. 

2.  The  said  sums  of  £8000  31.  per  cent.  Consolidated  32.  —that  the 
Bank  Annuities,  and  £2500  8/.  per  cent.  Keduced  Bank  "P***0  **" 


child  born  before  the  eldest  attained  twenty-three  would  be  entitled 
to  a  share,  and,  consequently,  the  vesting  would,  as  before  men- 
tioned, be  postponed  longer  than  the  rules  in  respect  to  perpetuities 
allow:  Davidson  v.  Dallas,  14  Ves.  576;  Whiibready.  St.  John, 
10  Yes.  152 ;  Gilbert  ▼.  Boorman,  11  Yes*.  238 ;  Scott  v.  Harwood, 
6  Madd.  332  ;  Titcomb  v.  Butler,  3  Sim.  417 ;  Gardner  v.  James, 
6  Beav.  170,  Wins.  Exors.  935.  It  is,  too,  very  possible  to  maintain 
that  the  effect  of  the  first  codicil  was  to  postpone  the  vesting  of  the 
respective  shares  till  the  children  respectively  attained  twenty-three. 


110 


AGREEMENTS. 


XXI. 

FOR  SETTLIYO 
THE  OOK- 

smrono*  OF 

A  WILL. 

quests  to  the 
children  of 
W.  X.  are  to 
be  taken  by 
them  ai  re- 
sidue; 

88.  —  as  to 
what  is  to  be 
deemed  the  dis- 
position made 
by  the  will 
and  codicil  of 
T.  Z.  of  his 
residuary 


84.  —ratifica- 
tion of  the 
appropriation 
made  for  the 
children  of 
W.  X.  and 
declaration  of 
the  trusts  of 
the  parts  which 
had  been  re- 
tained; 


Annuities,  by  the  said  codicil  of  the  8th  day  of  May, 
1854,  directed  to  be  taken  by  or  amongst  the  children 
of  the  said  W.  X.  as  aforesaid,  were  and  are  to  be  taken 
by  them  as  part  of  their  share  of  the  residuary  estate 
of  the  said  Y.  Z.,  and  are  to  be  subject  to  the  same 
directions  as  to  the  age  or  time  at  which  their  respective 
shares  thereof  should  vest  respectively,  and  to  the  same 
incidents  in  every  respect  to  which  their  share  of  the 
said  residuary  estate  is  subject  and  liable. 

3.  That  the  effect  of  the  said  will  and  first  codicil 
of  the  said  Y.  Z.  was  to  give  one  equal  moiety  of  his 
said  residuary  estate  unto  and  amongst  such  of  the 
children  of  the  said  W.  X.  as  were  living  at  the  death 
of  the  said  Y.  Z.  and  had  attained  or  should  attain  their 
ages  of  twenty-three  years,  or  had  been  or  should  be 
married  with  consent  as  aforesaid,  and  to  give  the  other 
equal  moiety  of  his  said  residuary  estate  unto  and 
amongst  such  of  the  children  of  the  said  T.  S.  as  were 
living  at  the  death  of  the  said  Y.  Z.  and  had  attained 
or  should  attain  their  ages  of  twenty -three  years,  or  had 
been  or  should  be  married  with  such  consent  as  aforesaid. 
.  4.  That  the  payments  hereinbefore  mentioned  to  have 
been  made  to  the  said  C.  B.,  F.  E.,  and  I.  H.  of  their 
shares  of  the  said  sums  of  £3000  3Z.  per  cent.  Conso- 
lidated Bank  Annuities,  and  £2500  31  per  cent.  Reduced 
Bank  Annuities,  and  of  their  shares  of  one  equal  moiety 
of  the  said  sums  of  £9000  $1.  per  cent.  Reduced  Bank 
Annuities,  and  £1800  Si.  per  cent.  Consolidated  Bank 
Annuities,  and  of  the  shares  of  the  said  two  children  of 
the  said  T.  S.  of  the  other  moiety  of  the  said  sums  of 
£9000  31.  per  cent.  Reduced  Bank  Annuities,  and  £1800 
3Z.  per  cent.  Consolidated  Bank  Annuities,  were  made 
properly  and  in  conformity  with  the  will  and  codicils  of 
the  said  Y.  Z. ;  and  that  the  said  N.  P.,  G.  EL,  and 
C.  B.  shall  stand  possessed  of  the  said  several  sums  of 
£1200  3i.  per  cent.  Consolidated  Bank  Annuities,  £1000 
Si.  per  cent.  Reduced  Bank  Annuities,  £1800  31.  per 
cent.  Consolidated  Bank  Annuities,  and  £360  SI.  per 
cent.   Consolidated  Bank  Annuities  hereinbefore  men- 
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tioned  to  have  been  retained  by  them,  and  the  dividends      P*xxilire 

thereof,  upon   trust  as  tp  three  equal  eighth  parts  (e)         

thereof,  for  the  said  C.  B.,  F.  E.,  and  I.  H.   equally;     ™mws?G 
and  as  to  the  remaining  five  equal  eighth  parts  thereof,     mnonom  or 

in  case  the  said  A.  B.  shall  attain  his  age  of  twenty-three 

years  or  marry  with  consent  as  aforesaid,  then  for  the  said 
A.  B.,  but  in  case  the  said  A.  B.  shall  not  attain  his  age 
of  twenty-three  years,  nor  marry  with  consent  as  aforesaid, 
then  for  the  said  C.  B.,  F.  £.,  and  L  H.  equally. 

5.  That  the  said  N.  P.,  G.  H.,  and  C.  B.  shall  stand  85. -as  to  the 
possessed  of  the  said  sums  of  £8000  81.  per  cent.  Re-  for  the  childwn 
duced  Bank  Annuities,  and  £600  Si.  per  cent.  Conso-  ofT.  S. 
lidated  Bank  Annuities  hereinbefore  mentioned  to  have 

been  retained  by  them,  and  the  dividends  thereof,  in 
trust  for  such  of  the  said  six  children  of  the  said  T.  S. 
as  shall  attain  the  age  of  twenty-three  years  or  be  mar- 
ried with  such  consent  as  aforesaid,  but  so  that  neither 
of  the  children  of  the  said  T.  S.  who  have  already  re- 
ceived their  shares  of  the  moiety  of  the  said  sums  of 
£9000  31.  per  cent.  Seduced  Bank  Annuities  and  £1800 
Si.  per  cent.  Consolidated  Bank  Annuities  shall  be 
entitled  to  any  share  of  the  said  sums  of  £3000  Si.  per 
cent.  Reduced  Bank  Annuities  and  £600  Si  per  cent. 
Consolidated  Bank  Annuities,  or  either  of  them,  without 
bringing  the  shares  already  received  by  them  respectively 
as  aforesaid  into  hotchpot,  and  accounting  for  the  same 
accordingly. 

6.  The    said  N.  P.,   G.  H.,  and   C.  B.   shall    stand  »«.  Agreement 

and  declara- 


tion a*  to  the 


(e)  It  may  be  necessary  to  explain  this  division  into  parts.  The 
fluids  which  had  been  thus  retained  were,  it  will  be  recollected, 
retained  in  trust  to  answer  the  expectant  equal  shares  of  L.  B.  and 
A.  B.  Bnt  L.  B.  having  died,  her  share  becomes  divisible  into 
fourths  between  her  brothers  and  sisters.  Therefore,  on  the  whole, 
A.  B.  is  entitled  to  his  own  half,  that  is  four-eighths  of  the  entire 
fond,  and  to  a  fourth  of  L.  B.'s  half,  i.  e.  an  eighth  of  the  entire 
fund,  i.  e.  five-eighths  altogether.  The  other  brother  C.  B.,  and 
the  sisters  F.  E.  and  I.  H.,  are  each  entitled  to  a  fourth  of  L.  B.'s 
half,  that  is  to  an  eighth  of  the  whole,  so  that  three-eighths  are 
divisible  amongst  them  equally. 
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unappropriated 
residue: 

as  to  one 

moiety ; 

as  to  the  other 
moiety. 


87.  Several 
covenants,  by 
all  parties,  for 
themselves 
and  wives, 
with  the  exe- 
cutors, to 
fulfil  the  ar- 
rangement. 


possessed  of  all  the  residue  of  the  personal  estate  of 
the  said  Y.  Z.  not  appropriated  or  disposed  of  for  the 
purposes  aforesaid,  As  to  one  equal  moiety  thereof,  in 
trust  for  all  such  of  them  the  said  C.  B.,  F.  E.,  I.  H., 
and  A.  B.  as  have  attained  or  shall  attain  the  age  of 
twenty-three  years,  or  have  married  or  shall  marry  with 
such  consent  as  is  required  by  the  said  codicil  of  the 
2nd  day  of  January,  1854,  in  equal  shares;  And  as  to 
the  other  equal  moiety  thereof,  in  trust  for  such  of  the 
said  six  children  of  the  said  T.  S.,  living  at  the  death 
of  the  said  Y.  Z.,  as  have  attained  or  shall  attain  their 
age  of  twenty-three  years,  or  have  married  or  shall 
marry  with  such  consent  as  is  required  by  the  said 
codicil  of  the  2nd  day  of  January,  1854,  in  equal  shares : 
And  each  of  them  the  said  D.  E.,  A.  B.,  M.  B.,  and 
B.  S.,  so  far  as  relates  to  his  and  her  own  acts  and  deeds, 
and  the  acts  and  deeds  of  his  and  her  executors  and 
administrators,  and  the  said  D.  E.  and  B.  S.  also,  so  far 
as  relates  to  the  acts  and  deeds  of  their  respective 
wives  (/),   (both  during  coverture   and  after  they  may 


Reasons  for  in- 
troducing the 
covenants  in 
the  text. 


Husband's  in- 
terest in  wife's 
choses  in  action. 


(/)  These  covenants  are  of  very  little  value  as  regards  the  acts  of 
the  covenantors  themselves ;  the  whole  transaction  is  of  an  equitable 
nature,  and  the  preceding  agreement  is  quite  as  effectual  in  binding 
all  the  parties  who  are  under  no  disability  as  any  covenant  could  be. 
But  a  considerable  portion  of  the  testator's  assets  was  not  realised  so 
as  to  be  divisible  among  the  legatees  at  the  date  of  the  agreement ; 
and  the  married  women  could  only  be  bound  with  respect  to  such 
parts  of  the  property  as  should  be  reduced  into  possession  during 
their  coverture.  If  they  survived  their  husbands,  the  agreement 
would  not  bind  them  so  far  as  it  affected  any  of  the  testator's 
property  which  remained  outstanding  at  the  deaths  of  their  hus- 
bands. Hence,  it  became  necessary  to  secure  their  concurrence, 
or  a  right  to  recover  from  their  husbands  damages  for  their  refusal, 
by  obtaining  covenants  from  the  husbands  for  the  ratification  of  the 
agreement  by  their  respective  wives ;  and  these  covenants  were 
extended  to  the  form  given  in  the  text,  in  order  that  they  might 
likewise  serve  as  covenants  for  further  assurance. 

For  the  full  understanding  of  the  preceding  remarks,  it  will  be 
needful  to  explain  the  law  with  respect  to  the  interest  of  the  hus- 
band and  his  assigns  in  the  ohoses  of  action  of  the  wife,  i.  e.  in  such 
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have  become  discovert),  and  of  the  executors  and  ad- 
ministrators of  their  respective  wives,  doth  hereby,  for 
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of  her  estate  as  is  not  in  possession,  but  for  which  she  has  only  a 
right  to  sue. 

The  leading  principle  on  the  subjeot  is  thus  stated  by  Lord  Coke, 
Co.  Lift.  351.  b.,  "Marriage  is  an  absolute  gift  of  all  chattels 
personal  in  possession  in  the  wife's  own  right,  whether  the  husband 
survive  the  wife  or  no;  bat  if  they  be  in  action,  as  debts  by 
obligation,  contract,  or  otherwise,  the  husband  shall  not  have  them, 
unless  he  and  his  wife  recover  them."  And  this  rule  applies  to 
equitable  choses  in  action,  i.  e.  such  as  are  recoverable  only  in  a 
Court  of  equity  as  legacies,  residuary  personal  estate  of  testators, 
and  monies  in  the  funds,  as  well  as  to  legal  choses  in  action,  such  as 
debts  recoverable  at  law ;  and  it  also  applies  to  the  interest  in  a  sum 
of  money,  and  to  arrears  of  income  of  property  belonging  to  the  wife, 
which  was  not  reduced  into  possession ;  and  it  binds  both  the  general 
and  particular  assignees  of  the  husband  as  much  as  the  husband 
himself;  Greg  v.  Kentish,  1  Atk.  280 ;  S.  C,  1  P.  Wms.  459,  note 
to  6th  edit.;  Gayer  v.  Wilkinson,  1  Bro.  C.  C.  50,  n.,  2  Dick.  492; 
Mitford  v.  Mitford,  9  Ves.  87  ;  Hornsby  v.  Lee,  2  Mad.  16 ;  Wil- 
kinson y.  Charlesworth,  10  Beav.  324.  Therefore,  should  a  husband 
die  in  his  wife's  lifetime  without  having  reduced  into  possession  her 
choses  in  action,  they  will  at  his  death  survive  to  her,  notwith- 
standing any  assignment  of  them  which  may  have  been  made  by 
him,  or  even  by  him  and  his  wife ;  for  an  assignment  by  a  married 
woman  is  wholly  inoperative,  except  so  far  as  it  acquires  validity 
from  an  Act  of  Parliament,  to  be  subsequently  mentioned :  Purdeto 
y.  Jackson,  1  Russ.  1 ;  Manner  v.  Morion,  3  Ross.  65  ;  Watson  v. 
Dennis,  3  Russ.  90 ;  Stamper  v.  Parker,  5  Mad.  157 ;  Eutchins 
v.  Smith,  9  Sim.  137 ;  Crosby  v.  Church,  3  Beav.  485 ;  ScoU  v. 
SpasheU,  3  Mac.  &  G.  599;  Catter  v.  Taggart,  5  De  G.  &  S.  45. 
But  if  the  husband  survive  the  wife,  her  choses  in  action  will  on  her 
death  belong  to  him  as  her  administrator,  and  if  he  have  previously 
assigned  them  he  will  remain  bound  by,  and  must  make  good  his 
assignment :  Wms.  Law  of  Personal  Property,  314,  and  oases  there 
cited. 

The  question  with  regard  to  the  disposition  of  the  choses  in  action  Wife's  rever- 
of  a  married  woman  most  frequently  arises  in  cases  in  which  the 
choses  in  action  are  reversionary  interests.  The  Act  of  Parliament 
already  referred  to,  20  &  21  Vict.  o.  57,  enables  married  women  with 
the  concurrence  of  their  husbands  to  dispose  of  by  deed  acknowledged 
agreeably  to  the  Fines  and  Recoveries  Act  (3  &  4  Wm,  4,  c.  74), 
the  future  and  reversionary  interests  whether  vested  or  contingent 
to  which  they  or  their  husbands  in  their  right  may  become  entitled 

vol.  il  z 


nonary  in- 
terests. 
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Beleaseby 
husband  of 
wife's  choees 
in  action. 

Wife's  absolute 
interest  in  per- 
sonalty, not 
within  the  Act, 
cannot  be 
entirely  dis- 
posed of  during 
coverture. 


himself  and  herself,  his  and  her  heirs,  executors,  and 
administrators,  covenant  with  the  said  N.  P.,  G.  H.,  and 


under  any  instrument,  except  their  marriage  settlement*,  made  after 
the  31st  Deo.  1857,  unless  the  instrument  under  which  they  acquire 
the  same  restrains  them  from  alienation.  And  if  a  wife's  rever- 
sionary chose  in  action  consists  of  the  proceeds  of  a  sale  of  real  estate 
or  of  money  charged  on  real  estate,  whether  the  instrument  under 
whioh  she  acquired  be  made  before  or  after  the  31st  Deo.  1857,  it 
"  savours  of  the  realty"  so  strongly  that  she  ean  either  assign  or 
release  it  with  the  concurrence  of  her  husband  by  an  acknowledged 
deed:  Briggs  v.  Chamberlain,  11  Hare,  69;  Tuer  v.  Turner,  20 
Beav.  185,  Sugd.  E.  P.  Stat  233 ;  Wma.  Fers.  Prop.  317.  But  with 
the  above  exceptions  a  Court  of  equity  will  not  permit  a  wife,  eyen 
by  means  of  a  separate  examination,  to  pass  her  interest  in  personal 
estate  which  is  reversionary,  or  unascertained,  or  not  reduced  into 
possession :  Richards  v.  Chambers,  10  Yes.  680 ;  Pickard  v.  Roberts, 
3  Mad.  584;  WooUands  v.  Crowcher,  12  Ves.  174;  Wade  v. 
Saunders,  T.  &  E.  306;  and  the  reversionary  interest  of  a  wife 
entitled  to  the  protection  of  the  Court  continues  still  reversionary 
for  the  purpose  of  suoh  protection,  notwithstanding  any  attempt- 
whioh  may  be  made  to  exclude  it  by  obtaining  surrenders  of  the  prior 
particular  interests.  Therefore,  where  a  fund  in  Court  was  subject 
to  a  trust  for  a  husband  for  life,  with  remainder  to  his  wife  for  life, 
with  remainder  to  their  son  absolutely,  and  the  husband  and  son,  by 
deed,  surrendered  and  released  their  respective  interests  to  the  wife, 
for  the  express  purpose  of  giving  her  a  present  absolute  interest  in 
the  fund,  thereby  enabling  her  at  once  to  assign  it  to  the  son ;  and 
the  husband,  wife,  and  son  petitioned  for  payment  of  the  fund  to  the 
son,  the  Court  refused  to  allow  the  payment  to  be  made :  Whittle  v. 
Kenning,  11  Beav.  222,  affirmed  2  Ph.  431,  over-ruling  Greedy. 
Perry,  14  Sim.  592 ;  Sail  v.  Hugonin,  14  Sim.  595. 

And  when  a  wife  is  entitled  to  a  reversionary  ohose  in  aotion,  the 
release  of  the  husband  is  as  inoperative  as  his  assignment  to  bind  her 
right  by  survivorship :  Rogers  v.  Acaster,  14  Beav.  445 ;  Harley  y. 
Barley,  10  Hare,  325. 

It  follows  direotly  from  the  principles  laid  down  in  the  oases  above 
referred  to,  that  if  an  annuity  or  a  life  interest  in  personalty  be  given 
to  a  married  woman,  by  an  instrument  executed  before  31st  December, 
1857,  and  be  not  settled  for  her  separate  use,  neither  she  nor  her 
husband  can  effectually  dispose  of  her  entire  life  interest,  because  she 
may  outlive  her  husband,  and  then,  as  to  suoh  part  of  it  as  would  be 
enjoyed  by  her  after  the  coverture  determined,  her  interest  would  be 
reversionary  only :  Stiffe  v.  JBveritt,  1  My.  &  Cr.  37 ;  Bait  v.  Cuih- 
bertson,  4  D.  &  W.  392. 
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But,  if  a  life  interest,  or  other  property  be  given  to  a  married 
woman  for  her  separate  use,  without  any  restriction  on  her  anticipa- 
tion of  it,  she  can  dispose  of  it  in  her  husband's  lifetime :  Major  v.   Secns  "  to 
Lansley,  2  Russ.  ft  My.  355 ;  whether  it  be  immediately  receivable  toh^s^ltf 
or  reversionary,  see  2  N.  R.  224.  we. 

But  there  is  a  distinction  between  the  wife's  reversion  in  chattels  Distinction 
personal,  L  e.  in  the  wife's  choses  in  action,  and  her  reversion  in  between  wife's 
chattels  real  or  in  terms  of  years :  16  Beav.  41.    At  law,  a  husband  xntere8t«/11   d 
may  dispose  of  the  wife's  term  of  years  which  is  vested  in  him,   jn  real  estate 
whether  the  wife's  beneficial  interest  in  it  is  in  possession,  reversion,   and  chattels 
or  contingency:    Donne  v.  Hart,  2  Russ.  &  My.  360;    see  too   1   reaL 
Rasa,  9,  n.  (b) ;  Co.  Litt.  351,  a.,  n.  11 ;   Major  v.  Lansley,  2  Russ. 
ft  My*  355 ;  Box  v.  Jackson,  Drury,  84 ;  but  the  power  of  the  hus- 
band to  make  such  a  disposition  depends  upon  the  oiroumstance, 
whether  his  wife's  interest  could  have  vested  in  possession  during  the 
coverture ;  he  has  no  power  to  dispose  of  it  if  it  oannot  by  possibility 
so  vest  in  her :  Duberley  v.  Day,  16  Beav.  33. 

If  the  wife  has  the  absolute  interest  in  personal  property  (with  the   Wife's  equity 
exception  perhaps  of  a  term  for  years),  whioh  oannot  be  reduced  into  *°  a  settlement 
the  possession  of  the  husband  without  the  aid  of  a  Court  of  equity  (as  °  ^enou    ?* 
where  the  property  is  in  Court,  or  is  vested  in  trustees),  and  the 
husband  applies  to  the  Court  for  the  purpose  of  reduoing  the  property 
into  his  possession,  the  Court  acting  upon  the  maxim  that  he  who 
seeks  equity  must  do  equity,  will  not,  except  with  his  wife's  consent, 
give  it  up  to  him  without  requiring  him  to  make  a  suitable  settle- 
ment on  her  of  at  least  a  part  of  the  property,  or  of  some  other 
property  for  her  due  maintenance  in  case  of  her  surviving  him :  Pope 
v.  Crashaw,  4  Bro.  C.  C.  326;  Worrall  v.  Marlar,  1  Cox,  153  ;  1  P. 
Wms.  458,  n.  (1);  Kensington  v.  Dollond,  2  M.  &  K.   161;  Re 
Cutler,  14  Beav.  220 ;  Re  Kincaid,  1  Drew.  326 ;  Hanson  v.  Keating, 
4  Hare,  1. 

This  right  on  the  part  of  the  wife  is  termed  her  equity  to  a  settle- 
ment ;  it  may  be  asserted  by  her  as  plaintiff  in  a  suit :  Lady  Elibank 
v.  MontoUeu,  5  Yes.  737 ;  and  it  holds  good  both  against  the  assignees 
in  bankruptcy  and  insolvency  of  the  husband,  and  against  his  par- 
ticular assignees :  Re  Welchman,  1  Gif.  31 ;  Archer  v.  Dowsing,  32 
L.  J.  269,  Ch. ;  Buncombe  v.  Greetiacre,  29  Beav.  578 ;  except  in  £°n'rnot  ®j^d 
the  single  case,  the  principle  of  which  it  is  not  easy  to  understand,  \\fe  interests. 
that,  where  an  equitable  l\fe  interest  is  given  to  the  wife,  the  husband, 
or  his  particular  assignee  for  valuable  consideration,  is  permitted  to 
enjoy  it  without  the  consent  of  the  wife,  and  without  making  any 
provision  for  her :  EUiott  v.  CordeU,  5  Madd.  149  ;  Stanton  v.  Mall, 
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M.  B.,  R.  S.,  and  T.  S.  respectively,  and  their  respective 
executors  and  administrators,  will  and  shall  abide  by  and 

2  Russ.  &  My.  180 ;  Tidd  v.  Lister,  10  Hare,  140—154 ;  S.  C.,  3  De 
G.  M.  &  G.  857 ;  Be  Duffy's  Trust,  28  Beav.  380.  But  as  this  right 
depends  upon  the  supposed  ability  of  the  husband  to  support  the 
wife,  if  that  ability  obviously  ceases  at  the  date  of  the  act  of 
assignment,  e.  g.  if  the  husband  become  bankrupt  or  insolvent,  the 
wife's  equity  to  a  settlement  out  of  her  equitable  life  interest  arises 
against  the  general  assignees :  Elliott  v.  Cordell,  supra,  and  oases 
there  cited. 

The  equity  to  a  settlement  is,  however,  personal  to  the  wife ;  and 
although  the  settlement  usually  ordered  includes  a  provision  for  the 
children,  the  wife  may  waive  the  right  without  any  regard  to  their 
interest:  Murray  v.  Lard  Elibank,  10  Ves.  84 ;  S.  C,  13  Ves.  1 ; 
Fenner  v.  Taylor,  2  Russ.  &  My.  190 ;  Be  Ann  Walker,  L.  &  G. 
299 ;  but  the  wife,  having  onoe  insisted  on  her  right,  cannot  after- 
wards waive  it:  Barker  v.  Lee,  6  Madd.  330;  Whitten  v.  Sawyer, 
1  Beav.  593.  The  children  have  no  equity  if  the  wife  die  before  a 
decree  has  been  made  by  the  Court:  Seriven  v.  Tapley,  2  Eden,  337; 
S.  C,  Amb.  509 ;  De  la  Oarde  v.  Lempriere,  6  Beav.  344 ;  Baker  v. 
Bayldon,  8  Hare,  210 ;  or  if  she  has  gained  the  whole  interest  by 
survivorship :  Johnson  v.  Johnson,  1  J.  &  W.  472 ;  but  if  she  die 
after  the  decree,  it  will  be  carried  out  for  the  benefit  of  their  children: 
Groves  v.  Clarke,  1  Keen,  132 ;  S.  C.,  6  Sim.  584.  The  wife's  equity 
cannot  be  enforced  until  the  time  arrives  when  this  fund  becomes 
payable  to  the  husband :  Osborn  v.  Morgan,  9  Hare,  432.  In  de- 
ciding on  the  proportion  of  the  fund  which  is  to  be  settled,  the  Court 
takes  into  consideration  any  previous  settlement  which  may  have 
been  made,  and  the  conduct  of  the  husband :  Erskine's  Trust,  1  K. 
&  J.  302;  Dunkley  v.  Dunkley,  2  De  G.  M.  &  G.  390;  Marshall  v. 
Fowler,  16  Beav.  249;  Oent  v.  Harris,  10  Hare,  380;  and,  under 
peculiar  circumstances,  will  settle  the  whole  fund :  Be  MerrimaWs 
Trust,  31  L.  J.,  N.  8.,  Ch.  367 ;  Smith  v.  Smith,  7  Jur.  N.  8.  539; 
Koeber  v.  Sturgis,  22  Beav.  688 ;  but  usually  only  one-half  of  it  As 
to  the  proper  form  of  such  a  settlement,  see  Carter  v.  Taggart,  1  De 
G.  M.  &  G.  286 ;  see  further  as  to  a  wife's  equity  to  a  settlement,  1 
L.  C.  Eq.  348,  356,  and  oases  cited  29  Beav.  582,  n. 

The  wife's  equity  may  be  barred  by  payment  of  the  fund  to  the 
husband  before  any  suit  has  been  instituted :  10  Yes.  90 ;  4  Yes.  18; 
or  by  her  misconduct:  Eedes  v.  Eedes,  11  Sim.  569;  or  by  a  settle- 
ment made  before  marriage,  and  containing  a  contract  to  that  effect, 
provided  the  wife  be  of  age  at  the  time  of  the  marriage :  Sahcay  v. 
Salway,  Amb.  692,  Blunt's  Edition,  and  cases  there  cited,  xu  2: 
Garforth  v.  Bradley,  2  Yes.  sen.  675 ;  Lady  Elibank  v.  Montolieu 
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6  Ves.  637 ;  and  it  may  be  waived  by  her  personal  appearance  and 
examination  in  Court. 

At  law  a  husband  ean  effectually  dispose  of  his  wife's  real  estate,   Wife  has  do 
without  her  concurrence,  during  their  joint  lives  and  during  his  2uiemen*out 
tenancy  by  the  curtesy  if  he  survive  her ;  but  it  has  been  held  that  0f  real  estate 
where  the  husband's  grantee  has  to  enforce  his  rights  in  equity  the  as  against 
wife  could  insist  on  a  settlement  out  of  the  estate  during  the  joint  lives :  j""1^"  s 
Sturgis  v.  Champneys,  5  My.  &  Cr.  97 ;  and  that  the  wife  could  claim  if  she  has 
such  a  settlement  in  a  suit  in  which  she  was  plaintiff :    Wortham  v.  against  his 
Pemberton,  1  D.  G.  &  8.  644;  Barnes  v.  Robinson,  1  N.  R.  257.  ^f^pj*. 
The  decision  in  Sturgis  v.  Champneys  being  opposed  to  the  principle 
that  Courts  of  equity,  in  dealing  with  pure  equitable  estates  ought 
to  follow  the  law,  has  been  frequently  disapproved  of,  and  if  it  has 
not  yet  been  over-ruled  it  cannot  now  be  relied  on  as  an  authority 
for  more  than  the  proposition  that  the  husband's  assignees  in  insol- 
vency or  bankruptcy  cannot,  as  plaintiffs,  enforce  their  rights  in 
equity  without  making  a  settlement  on  the  wife.    The  particular 
grantee  of  the  husband  is  not  bound  to  make  such  a  settlement:  He 
Cumming,  2  D.  G.  F.  &  J.  376 ;  Durham  v.  Crackles,  1  N.  R.  165 ; 
Qleaves  v.  Paine,  1  N.  R.  249. 

The  statute  18  &  19  Vict.  o.  43,  enables  every  infant  not  under  Settlement  by 
twenty,  if  a  male,  and  not  under  seventeen,  if  a  female,  to  make  a  mfant*- 
binding  settlement  on  marriage,  provided  the  sanction  of  the  Court  of 
Chancery  be  obtained ;  but  unless  made  under  the  provisions  of  that 
Act,  the  settlement  of  a  female  infant's  reversionary  interest  in 
ohoses  in  action  will  not  be  binding  as  against  her  surviving,  though 
she  may,  while  discovert,  adopt  it,  if  for  her  benefit:  Ashton  v. 
WDougaU,  6  Beav.  56.  As  to  settlements  by  infants,  see  post, 
Settlements,  Vol.  III. 

In  concluding  the  subject  discussed  in  this  note,  it  will  be  desirable  What  consti- 
to  state  the  principal  points  which  have  been  decided  as  to  what  con-  J?*68.  V*   J5" 
statutes  a  reduction  into  possession  by  the  husband  of  the  wife's  session, 
ohoses  in  action*    Of  course,  an  actual  payment  or  transfer  to  the 
husband  or  to  his  aooount  is  a  reduction  into  possession :  Glaister  v. 
Hewer,  8  Yes.  195 ;  Ryland  v.  Smith,  1  My.  &  Cr.  53 ;  Re  Jenkins, 
6  Russ.  183 ;  and  that,  notwithstanding  it  has  been  made  during  the 
life  of  a  prior  tenant  for  life :  Doswell  v.  Earle,  12  Yes.  473 ;  and 
where  a  woman,  being  entitled  to  two  Bums,  one  secured  by  a  mort- 
gage in  fee  to  herself  and  the  other  to  a  trustee  for  her,  married,  and, 
the  mortgagees  when  applied  to  being  unable  to  pay  the  sums,  the 
trustee  paid  them  to  the  husband,  and  the  husband  died  leaving  the 
mortgages  untransferred,  it  was  held,  that  he  had  reduced  both  sums 
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the  cost  of  the  said  residuary  estate  of  the  said  Y.  Z„ 
execute  and  do  all  such  assurances  and  things,  for  the 
further  or  more  perfectly  confirming  and  carrying  into 


into  possession :  Bees  v.  Keith,  11  Sim.  388.  A  transfer  of  stock  to 
the  trustees  of  a  marriage  settlement  in  pursuance  of  a  covenant  in 
the  settlement  or  an  agreement  before  marriage,  is  a  reduction  into 
possession :  Hansen  v.  Miller,  14  Sim.  22 ;  Cunningham  v.  Antrcbus, 
16  Sim.  486;  Bumham  v.  Bennett,  2  Coll.  254;  and  a  release  by 
the  husband :  13  Sim.  695 ;  or  an  assignment  by  him,  coupled  with 
an  order  of  the  Court  for  payment  to  his  assignee :  Tidd  v.  Lister, 
3  D.  Gh  M.  &  G.  871,  is  a  reduction  into  possession.  But  the  receipt 
by  the  husband  of  interest  on  the  sum  in  question  is  not :  Here  v. 
Woulfe,  2  Ball  &  B.  424 ;  nor  is  the  receipt  by  the  husband  of  part 
only  of  the  chose  in  action :  Nash  v.  Nash,  2  Madd.  133  ;  Horwood 
v.  Fisher,  1  Y.  &  C.  110 ;  nor  is  an  unperformed  covenant  to  transfer 
or  assign  it :  Ellison  v.  Elwin,  13  Sim.  309 ;  Le  Vasseour  v.  SeratUm, 
14  Sim.  116;  Ashby  v.  Ashby,  1  Coll.  553;  or  an  agreement  that  a 
legacy  to  a  wife  shall  be  set  off  against  a  debt  due  to  the  testator  from 
the  husband,  though  the  husband  and  wife  join  in  giving  a  receipt 
for  the  legacy :  Harrison  v.  Andrews,  13  Sim.  595 ;  or  an  assignment 
merely  by  way  of  mortgage :  Clark  v.  Burgh,  2  Coll.  221.  A  judg- 
ment obtained  at  law  survives  to  the  wife  if  the  husband  die  before 
exeoution:  Garforth  v.  Bradley,  2  Yes.  sen.  675;  and  a  suit  in 
equity  for  a  legacy,  even  after  a  decree  for  an  account,  is  not  a 
reduction  into  possession :  Adams  v.  Lavender,  M'Cl.  &  Y.  41,  and 
cases  there  cited.  Whether  a  decree  in  such  a  suit  for  payment  of 
the  legacy  is  not,  however,  a  reduction  into  possession  seems  doubt- 
ful :  Nightingale  v.  Lochman,  Fitz.  148 ;  Forbes  v.  Phipps,  1  Eden, 
502 ;  Nanney  v.  Martin,  1  Ch.  Ca.  127;  Eden's  notes  to  Hey  gate  y. 
Annesley,  3  Bro.  C.  C.  361 ;  Adams  v.  Lavender,  supra,  and  a  dictum 
of  the  V.-C.  E.,  13  Sim.  595. 

The  receipt  or  possession  by  the  husband  as  an  executor  or  trustee 
of  the  fund,  or  the  payment  of  it  by  his  directions  to  trustees  for  his 
wife,  is  not  a  reduction  into  possession  :  Baker  v.  Hall,  12  Ves.  417 ; 
Wall  v.  Tomlinson,  16  Ves.  413 ;  Ryland  v.  Smith,  1  My.  &  Cr.  53. 

In  practice,  the  difficulty  which  exists  in  dealing  with  the  rever- 
sionary interests  and  ohoses  in  action  of  married  women  is  guarded 
against  by  appropriate  life  assurances ;  but  where  the  wife's  equity 
to  a  settlement  arises,  the  only  way  in  which  a  disposition  of  the 
wife's  choses  in  action  can  be  effeoted,  is  by  taking  a  covenant  from 
the  husband,  that  she  shall  ratify  the  disposition.  This  is  the  mode 
pursued  in  the  text,  but  it  is  sufficient  only  when  the  covenant  of  the 
husband  can  be  relied  on  for  furnishing  a  proper  indemnity. 
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and  saving  harmless  the  said  N.  P.,  G.  H.,  and  C.  B.,  ; 

and  every  of  them,  theif  and  every  of  their  executors,  *°E  simnia 

THIS  00K" 

administrators,  and  assigns,  in  the  conduct  thereof,  as  strugtion  or 

by  the  said  N.  P.,  G.  H.,  and  C.  B.,  or  any  of  them,  A  WI1L- 


their,  or  any  of  their  executors  or  administrators,  shall 

be  reasonably  required:    And  each  of  them  the   said  88-  Mu*^ 

covenants  for 

N.  P.,  G.  H.,  and  C.  B.,  so  far  as  relates  to  his  own  themselves 
acts  and  deeds,  and  the  acts  and  deeds  of  his  executors  J^e  exectrtow 
and  administrators ;  and  the  said  N.  P.  and  G,  H.,  so  to  fulfil  the 
far  also  as  relates  to  the  acts  and  deeds  of  their  respective  arT,mgemen  • 
wives  (both  during  coverture  and  after  they  may  have  be- 
come discovert),  and  of  the  executors  and  administrators  of 
their  respective  wives,  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  others 
and  other  of  them,  their  and  his  executors  and  adminis- 
trators, that  they  the  said  N.  P.,  Q.  P.,  G.  H.,  I.  H.,  and 
C.  B.  respectively,  and  their  respective  executors  and 
administrators,  will  and  shall,  abide  by  and  fulfil  the 
arrangement  intended  to  be  made  by  these  presents; 
and  shall  and  will,  at  the  costs  and  charges  of  the  said 
residuary  estate  of  the  said  Y.  Z.,  execute  and  do  all 
such  assurances  and  things  for  the  further  or  more 
perfectly  confirming  and  carrying  into  effect  the  arrange- 
ment aforesaid,  and  for  indemnifying  and  saving  harmless 
the  said  N.  P.,  G  H.,  and  C.  B.,  and  every  of  them,  their 
and  every  of  their  executors,  administrators,  and  assigns, 
in  the  conduct  thereof,  as  by  the  said  N.  P.,  G.  H.,  and 
C.  B.,  or  any  of  them,  their,  or  any  of  their  executors  or 
administrators,  shall  be  reasonably  required.  In  wit- 
ness, &c. 
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XXII. 

AGREEMENT  for  a  Reference  to  Arbitration  of 
disputes  concerning  a  Contract /ar  Sale  of  Land. 

AN  AGREEMENT,  made,  &c,  between  A.  B.,  of,  &c, 
and  C.  D.,  of,  &c.  [vendors],  of  the  one  part,  and  E.  F., 
of,  &c,  and  G.  H.,  of,  &c.  [purchasers],  of  the  other  part: 

Whereas  on  the day  of divers  woollen  mills, 

messuages,  lands,  and  hereditaments,  at  and  near 

in  the  county  of ,  were  by  order  of  the  said  A.  B. 

and  C.  D.  put  up  for  sale  by  auction  in  twenty  lots 
according  to  particulars  and  subject  to  conditions  of  sale, 
lot  15  being  in  the  said  particulars  described  as  [set 
out  the  description] :  And  whereas  it  was  by  the  said 
conditions  of  sale  stipulated  among  other  things  that 
[set  out  the  conditions  for  payment  of  deposit— completion 
of  purchase — payment  of  interest  on  balance — compensation 
for  errors  of  description] :  And  whereas  the  said  E.  F. 
and  G.  H.  being  the  highest  bidders  for,  were  declared 

the  purchasers  of  the  said  lot  15  at  the  price  of  £ , 

subject  to  the  said  conditions,  and  they  thereupon  signed 
a  written  agreement  for  the  purchase  thereof  accordingly, 

and  paid  a  deposit  of  £ of  their  said  purchase  money 

and  ultimately  accepted  the  title,  but  they  refused  to  pay 

the  sum  of  £ the  balance   of  their  said  purchase 

money,  or  any  interest  thereon,  and  they  justify  their 
refusal  by  insisting  that  under  certain  circumstances 
they  are  entitled  to  compensation  from  their  vendors 
and  are  not  bound  to  pay  interest  (a):   NOW  THESE 


(a)  If  the  parties  can  agree  upon  a  statement,  it  is  best  to  state  the 
facte  in  the  submission,  and  only  to  leave  to  the  arbitrator's  decision 
the  law  applicable  to  the  circumstances ;  but  where,  as  in  the  case 
from  which  the  Precedent  is  taken,  the  parties  cannot  agree  as  to  the 
facts,  the  statement  of  the  nature  of  the  dispute  should  be  made  in 
general  terms,  and  the  arbitrator  must  ascertain  the  facts  as  well  as 
apply  the  law. 
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PRESENTS  WITNESS,  that  in  order  to  put  an  end      Funn 


XXII. 


to,  determine  and  settle  all  disputes  and  differences  be- 
tween the  parties  hereto  in  respect  of  the  premises,  it     **«*■*<»  to 

.      -  ,  *         _  r  r  ABBJTBATIOV. 

is  hereby  agreed. 


1.  That  it  shall  be  referred  to  W.  H.,  Esq.,  barrister-  Reference  to  a 
at-law,  one  of  the  conveyancing  counsel  of  the  High  questions^ 
Court  of  Chancery,  or  in  case  of  his  death  or  incapacity  top***. 
or  unwillingness  to  act,  then  to  J.  H.  D.,  Esq.,  barrister- 
at-law,  another  of  the  conveyancing  counsel  of  the  said 
court,  to  decide  and  award  whether  the  said  contract  for 
sale  ought  or  ought  not  to  be  specifically  performed,  and 
whether  the  said  purchasers  are  or  are  not  entitled  to 
any  and  what  compensation  in  respect  of  the  matters 
aforesaid,  or  any  of  them,  and  whether  they  are  or  are 
not  bound  to  pay  interest  at  any  and  what  rate  and  from 
any  and  what  time  on  any  and  what  amount  of  purchase 
money,  and  whether  either  of  the  parties  hereto  ought 
to  pay  to  the  other  of  them  any  and  what  costs,  damages, 
or  expenses  [other  than  the  costs  hereinafter  provided 
for]  in  respect  of  the  premises  (6). 


(b)  An  arbitrator  is  generally  the  final  judge  of  law  and  fact;  and  Conclusiveness 

although  he  is,  like  every  other  judge,  bound  by  the  rules  of  law —  of  arbitrator's 

_.._  <i,.  .  i^i.  j  *     *  a       decision  on  law 

and  it  is  beyond  his  power  to  award  anything  contrary  to  law — yet  a  and  ^^ 

mistake  in  law  is  rarely  fatal  to  the  award:  Russell  on  Arb.  112  et 

seq. ;  and  it  has  been  said,  that  the  Courts  will  not  set  aside  an  award 

for  a  mistake  in  law  of  the  arbitrator,  unless  they  can  on  the  face  of 

the  award  distinctly  see  that  the  arbitrator  professing  and  intending 

to  decide  in  accordance  with  law  has  unintentionally  and  mistakenly 

decided  contrary  to  it :  Fuller  v.  Fenwick,  3  C.  B.  705.    See  further 

on  this  subject,  Russell  on  Arb.  part  2,  oh.  5,  s.  8 ;  Saunders  v. 

Darner,  16  L.  J.,  Exeh.,  153;  Hodgkinson  v.  Fernie,  3  C.  B.  189. 

The  arbitrator  is  the  sole  judge  of  the  admissibility  of  evidence :  and  admissi- 
Campbell  v.  Twemloto,  1  Price,  81 ;  Wohlenberg  v.  Lageman,  3  Taunt,  bility  of  eyi- 
254;  Armstrong  v.  Marshall,  4  Dowl.  P.  C.  593;   Perryman  v.   dw*' 
Steggaly  9  Bing.  679,  5  Bing.  N.  C.  187 ;  and  there  is  no  distinction 
now  between  the  oases  in  which  the  arbitrator  is  a  lawyer  and  those 
in  which  he  is  not :   Young  v.   Walters,  9  Ves.  364 ;  Jupp  v.  Oray, 
3  Dowl.  P.  C.  879 ;  Suntig  v.  Hailing,  8  Dowl.  P.  C.  879. 

A  Court  of  equity  will  not  entertain  a  bill  for  the  specifio  per-  Specific  per- 
formance of  an  agreement  to  refer,  nor  substitute  its  own  officer  for  formanoe  of 


122 


AGREEMENTS. 


Prkcedmt 

xxu. 

BKTBRBNCE  TO 
AEBITRATIOIT. 

6.  Powers  of 
arbitrator  oyer 
parties, 

agreement  to 
refer. 


Arbitrations 
under  C.  L.  P. 
Act. 


2.  That  the  said  arbitrator  acting  in  the  matters 
hereby  referred  shall  have  all  the  powers  given  by  statute 
or  otherwise  to  a  sole  arbitrator,  and  that  all  the  pro- 
visions in  the  Common  Law  Procedure  Act,  1854  (c), 


the  arbitrators  when  they  are  not  appointed  by  the  agreement  and 
the  parties  refuse  to  name  them :  Agar  v.  Macklew,  2  S.  &  S.  418 ; 
Earl  of  Mezborough  v.  Bower,  7  Beav.  127 ;  Tattergall  v.  Groote,  2 
B.  &  P.  131;  and  see  Nickels  v.  Hancock,  7  D.  G.  M.  &  G.  300; 
but  the  agreement  once  entered  into  is  irrevocable,  without  the  con- 
sent of  the  Court  or  a  Judge ;  and  when  an  award  has  been  made,  a 
Court  of  equity  will  enforce  specific  performance  of  it:  Wood  v. 
Griffith,  1  Swanst.  52;  Milnes  v.  Gery,  14  Yes.  400,  reserving 
however  the  exercise  of  its  discretion,  whether  the  agreement  is  or  is 
not  reasonable:  1  Swanst.  54;  and  it  may  be  enforced  at  law  by 
action:  Russell,  498 — 505;  or  by  attachment  Id.  572—605.  The 
parties  may,  if  they  please,  bind  themselves  to  pay  a  stipulated  sum 
as  liquidated  damages  for  the  nonperformance  of  the  agreement;  and 
the  payment  of  the  penalty  will  release  them  from  the  necessity  of 
performing  the  award :  the  insertion,  however,  of  a  penalty  to  be 
paid  on  the  nonperformance  of  an  agreement  to  refer  does  not  release 
the  parties  from  the  obligation  to  perform,  unless  in  the  construction 
of  the  whole  oontract  it  appears  that  the  stipulated  sum  was  designed 
not  as  a  penalty  but  as  liquidated  damages :  1  Swanst.  318,  n.  (a), 
and  see  supra,  p.  28,  n.  (d). 

(c)  The  Common  Law  Procedure  Act,  1854  (17  &  18  Viet  c.  125), 
provides,  s.  11,  that  whenever  the  parties  to  any  deed  or  instrument, 
in  writing  made  or  executed  after  the  12th  August,  1854,  shall  agree 
that  any  then  existing  or  future  differences  between  them,  or  any  of 
them,  shall  be  referred  to  arbitration,  and  any  one  or  more  of  the 
parties  so  agreeing,  or  any  person  or  persons  claiming  through  or 
under  him  or  them,  shall  nevertheless  commence  any  action  at  law 
or  suit  in  equity  against  the  other  party  or  parties,  or  any  of  them, 
or  against  any  person  or  persons  claiming  through  or  under  him  or 
them,  in  respect  of  the  matters  so  agreed  to  be  referred,  or  any  of 
them,  it  shall  be  lawful  for  the  Court  in  whioh  the  action  or  suit  is 
brought,  or  a  Judge  thereof,  on  application  by  the  defendant  or  de- 
fendants, or  any  of  them,  after  appearance  and  before  plea  or  answer, 
upon  being  satisfied  that  no  sufficient  reason  exists  why  such  matters 
cannot  be  or  ought  not  to  be  referred  to  arbitration  according  to  suoh 
agreement,  and  that  the  defendant  was  at  the  time  of  the  bringing  of 
suoh  aotion  or  suit,  and  still  is  ready  and  willing  to  join  and  oonour 
in  all  acts  necessary  and  proper  for  causing  suoh  matters  so  to  be 
decided  by  arbitration,  to  make  a  rule  or  order  staying  all  proceedings 
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contained  respecting  references  to  a  sole  arbitrator  shall      **%%??** 
apply  to  the  present  reference  and  bind  the  parties  hereto  — " 

and  their  respective  representatives.  "  wt™mo»° 

3.  That  the  arbitrator  shall  have  power  to  examine 

the  parties,  and  to  hear,  receive,  and  examine  other  evidence  and 
evidence  (d),  and  either  to  fix,  settle,  and  determine  the  «»*■• 


in  such  action  or  suit  on  snob  terms  as  to  costs,  and  otherwise  as  to 
such  Court  or  Judge  shall  seem  fit.  It  seems  that  assignees  in  bank- 
ruptcy are  not  persons  claiming  through  or  under  the  bankrupt 
within  this  clause:  PenneU  v.  Walker,  18  G.  B.  651.  By  s.  12, 
if  in  any  case  of  arbitration  the  parties  fail  or  refuse  to  appoint  an 
arbitrator  or  umpire,  or  if  any  arbitrator  or  umpire  refuse  or  become 
incapable  to  act,  or  die,  a  Judge  of  any  of  the  superior  courts  may 
appoint  an  arbitrator  or  umpire.  By  s.  13,  where  the  reference  is  to 
two  arbitrators,  one  named  by  each  party,  each  party  may  substitute 
a  new  arbitrator  for  one  who  refuses,  dies,  or  becomes  incapable  to 
act,  and  if  the  one  party  will  not  appoint  an  arbitrator,  or  the  arbi- 
trator will  not  act,  the  arbitrator  of  the  other  party  may  proceed 
alone :  and  by  s.  14,  two  arbitrators  may  appoint  an  umpire.  S.  15 
provides  that  the  award  shall  be  made  within  three  calendar  months, 
unless  the  parties  or  Court  enlarge  the  time,  and  s.  17,  that  every 
agreement  or  submission  to  arbitration  by  consent,  whether  by  deed 
or  instrument  in  writing,  not  under  seal,  may  be  made  a  rule  of  any 
of  the  superior  courts  of  law  or  equity,  on  the  application  of  any  party 
thereto,  unless  it  contains  words  showing  an  intention  to  the  con- 
trary, and  that  if  it  be  provided  that  it  shall  be  made  a  rule  of  one 
particular  Court  it  shall  be  made  a  rule  of  that  Court  only,  and  no  other 
Court  shall  have  jurisdiction  to  entertain  any  motion  respecting  the 
arbitration  or  award. 

This  Aot,  however,  has  not  taken  away  the  jurisdiction  of  Courts  Notwithstand- 
of  equity  to  restrain  actions  involving  complicated  questions  of  aooount  h»g  C  L.  P. 
where  the  accounts  can  be  more  conveniently  taken  in  equity ;  and  g^™  has 
where  a  plaintiff  at  law  gives  notioe  of  his  intention  to  move  for  a  jurisdiction  in 
reference  under  the  Act,  this  alone  is  a  sufficient  ground  for  a  Court  complicated 
of  equity  to  assume  jurisdiction  over  the  matter  and  restrain  an  aeooan 
action ;  a  reference  at  common  law  being  necessarily  a  more  imperfect 
method  of  taking  accounts  than  that  furnished  by  the  practioe  in 
equity:  Croskey  y.  European,  $c,  Company,  Johns.  &  H.  108.    See 
further  as  to  the  effect  of  an  agreement  to  refer  questions  to  arbitra- 
tion upon  the  rights  of  the  parties  to  take  proceedings  at  law  or  in 
equity,  infra,  Precedent  XXX.  p.  158,  n.  (a). 

(d)  The  parties  and  witnesses  may  be  examined  upon  oath,  the  Act  Arbitrator  may 
to  amend  the  law  of  evidence,  14  &  15  Vict  o.  99,  s.  16,  having  em-  J^1™  *P<» 
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amount  of  the  costs,  damages,  and  expenses  (if  any) 
awarded  by  him,  or  to  direct  such  costs  to  be  taxed  as 
between  solicitor  and  client  or  otherwise,  and  to  direct 
such  costs  and  expenses  to  be  ascertained  and  settled 
by  any  other  person  or  persons,  and  to  direct  and  award 
when,  and  by,  and  to  whom  such  costs,  damages,  and 
expenses  respectively  shall  be  paid  (e). 


Arbitrator's 
power  oyer 


Arbitrator's 
fees. 


powered  every  arbitrator  or  other  person  haying  by  law  or  by  consent 
of  parties  authority  to  hear,  receive,  and  examine  evidence  to  ad- 
minister an  oath  to  all  such  witnesses  as  are  legally  called  before 
them  respectively.  This  statute  seems  to  have  been  unaccountably 
overlooked  by  the  Court  of  Common  Bench  in  Simmonds  v.  Moss,  5 
W.  R.  559. 

(e)  The  agreement  to  refer  should  always  give  the  arbitrator  power 
over  the  costs  of  the  reference,  for  his  power  over  the  costs  depends 
entirely  upon  the  terms  of  the  submission.  Where  the  costs  are  to 
abide  the  event,  or  where  there  is  no  cause  in  Court  and  nothing  is 
said  about  costs  in  the  submission,  the  arbitrator  has  no  power  over 
them:  Firth  v.  Robinson,  1  B.  &  C.  277;  Mackintosh  y.  Blyth,  I 
Bing.  269 ;  8  Moore,  211 ;  Bell  v.  Postlethwaite,  5  E.  &  B.  695 ;  and 
the  costs  are  not  distributable ;  but  if  the  award  be  partly  in  favour 
of  one  party  and  partly,  though  to  however  small  an  extent,  in  favour 
of  the  other,  each  party  must  pay  his  own  costs :  Gribble  v.  Bu- 
chanan, 18  C.  fi.  691 ;  Re  Marsach,  29  L.  J.,  ft.  B.  109.  The  arbi- 
trator, unless  specially  authorised,  cannot  award  other  than  common 
costs  as  between  party  and  party :  Pratt  v.  Salt,  Cas.  temp.  Hardw. 
161 ;  Broadhurst  v.  Darlington,  2  Dowl.  38 ;  Bartle  v.  Musgrave, 
1  Dowl.  N.  S.  325. 

The  arbitrator  should  not  in  general  award  to  himself  any  definite 
sum  by  way  of  fee  or  compensation  for  his  trouble,  the  better  course 
is  for  him  simply  to  direct  whioh  party  is  to  pay  the  costs  of  the 
award  without  naming  any  sum  in  his  award,  and  the  officer  of  the 
Court,  who  taxes  the  costs,  will,  if  directed  by  the  Court,  examine 
into  the  arbitrator's  claim,  or  what  the  party  has  had  to  pay  on 
taking  up  the  award,  and  determine  as  between  the  parties  the  proper 
amount  to  be  allowed  for  the  arbitrator's  fees  and  charges :  Russell, 
374 ;  Brayier  v.  Bryant,  2  Dowl.  600 ;  Moore  v.  Barley  t  1  C.  B. 
445 ;  Barnes  v.  Hay  ward,  1  H.  &  N.  742.  The  Master  usually 
passes  the  arbitrator's  charges  without  a  question,  especially  if  he  be 
a  barrister,  and  even  in  the  case  of  a  lay  arbitrator  the  practice  in 
the  Queen's  Bench  is  not  to  review  the  charges  without  a  Judge's 
order,  giving  the  Master  liberty  to  do  so :  Russell,  367 ;  but  where  a 
lay  arbitrator  awards  himself  an  excessive  amount  of  remuneration, 
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.    4.  That  the  respective  parties  hereto,  and  their  re-      Prwjediht 
spective  representatives  will  do  and  cause  to  be   done         XXI1' 
all  things  necessary  and  convenient  for  enabling    the    mfimhceto 

arbitrator  to  make  a  just  award  without  delay,  and  will  1_ 

in  all  things  abide  by  and  perform  the  award  when  fj^bftmtor 

made.  and  abide  by 

5.  That  if  the  arbitrator  shall  decide  that  the  pur-  * 

•  t   n  *  9.  Special  pro- 

chasers  are  entitled  to  any  compensation  m  respect  of  vision  as  to 

the  matters  aforesaid,  or  any  of  them,  all  the  costs  of  **ts<>f"fe- 
1  j  '  renoe  and 

and  incidental  to  the  present  reference,  and  the  award  award, 
shall  be  paid  by  the  vendors,  but  if  the  arbitrator  shall 
decide  that  the  purchasers  are  not  entitled  to  any 
compensation,  then  all  such  costs  shall  be  paid  by  the 
purchasers,  and  such  costs  shall  be  allowed  (and  if  the 
parties  differ,  taxed)  as  between  solicitor  and  client,  and 
shall  be  paid  immediately  after  the  publication  of  the  said 
award  (/). 

6.  That  the  present  reference  may  be  made  by  either  10.  Beferenee 
of  the  parties  hereto,  without  the  consent  of  and  without  ™Jje  £ 

Chancery. 


and  it  is  reduced  on  taxation,  the  party  paying  it  may  recover  back 
the  exoess  from  the  arbitrator :  Fernley  v.  Branson,  20  L.  J.,  Q.  B. 
178;  Barnes  v.  Braithwaite,  2  H,  &  N.  569;  and  see  Be  Coombes, 
4  Exoh.  839;  89  L.  0.  245,  Exch.;  Globe  Insurance  Company  v. 
Furnley,  14  L.  T.  351,  Exoh.  As  to  what  are  costs  of  the  reference 
and  of  the  award,  see  Russell,  367 ;  and  as  to  the  duty  of  the  arbi- 
trator in  awarding  costs:  Id.  370;  Archbold's  Practice,  9th  edit, 
1570.    Be  Young,  22  L.  J.  Ch.  160. 

(/)  Where  the  question  is  simply  or  mainly  upon  one  point,  such 
as  the  right  to  compensation,  so  that  if  the  party  in  the  wrong  had 
conceded  it  there  would  be  no  need  of  a  reference,  it  seems  proper 
that  the  costs  should  follow  the  decision  as  to  that  one  point,  but 
otherwise  they  may  be  left  to  the  discretion  of  the  arbitrator,  either 
by  an  express  clause  or  by  referring  to  them  in  the  first  clause,  sub- 
stituting for  the  words  in  brackets  "  including  the  oosts  and  expenses 
of  and  incidental  to  the  present  reference  and  the  award."  In  oases 
where  more  than  one  simple  question  is  submitted  to  arbitration  the 
costs  should  never  be  left,  either  expressly  or  by  implication  from 
silence  (see  supra,  note  (e) )  to  follow  the  event. 
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reference  to  the  other  party,  a  rule   of  the  Court  of 
Chancery  (g).    As  witness  the  hands  of  the  parties. 


FSIOIDBR 

XXIII. 
fob  oBTAnraro 

LETTERS  PATIHT. 

1.  Parties. 


XXIII. 

AGREEMENT  between  British  Subjects  and  a 
Foreigner  for  obtaining  Letters  Patent  (a)  for 
an  Invention  discovered  by  the  Foreigner. 

AN  AGREEMENT,  made,  &c,  between  A.  B.,  of,  &c, 
a  foreigner  residing  abroad,  of  the  one  part,  and  C.  D. 


As  to  mAlring 

submission  a 
role  of  oonrt. 


(g)  In  conveyancing  transactions  it  is  desirable  to  make  the  sub- 
mission a  role  of  the  Court  of  Chancery,  that  Court  having  a  greater 
familiarity  with  snoh  matters,  and  dealing  with  them  upon  broader 
principles,  and  more  effectually.  Only  the  named  Court  will  have 
any  jurisdiction,  supra,  note  (c).  At  law,  where  there  is  a  reference 
by  Judge's  order  to  arbitration,  the  costs  of  the  action  and  reference 
to  be  in  the  discretion  of  the  arbitrator,  the  costs  of  making  the 
award  a  rule  of  Court  are  in  the  discretion  of  the  Court,  and  will  not 
be  allowed  unless  deemed  necessary ;  nor  will  they  be  deemed  so  if 
the  step  has  been  taken  without  a  demand  of  the  money:  Carter  v. 
Burial  Board  of  Tonge,  5  H.  &  N.  523. 

(a)  The  law  respecting  patents  depends  on  the  Statute  of  Mono- 
polies (21  Jao.  1,  o.  3),  whioh,  after  declaring  all  monopolies  void  and 
oontrary  to  law,  contains  the  following  saving  (sect  6) : — "  Be  it 
declared  and  enaoted,  that  any  declaration  before  mentioned  shall 
not  extend  to  any  letters  patent  and  grants  of  privilege,  for  the  term 
of  fourteen  years  or  under,  hereafter  to  be  made,  of  the  sole  working 
or  making  of  any  manner  of  new  manufacture*  within  this  realm, 
to  the  true  andjirst  inventor  or  inventor*  of  such  manufactures,  which 
others,  at  the  time  of  making  such  letters  patent  and  grants,  shall 
not  use ;  so,  also,  as  they  be  not  oontrary  to  the  law,  nor  mischievous 
to  the  State  by  raising  prices  of  commodities  at  home,  or  hurt  of 
trade,  or  generally  inconvenient ;  the  said  fourteen  years  to  be  ac- 
counted from  the  date  of  the  said  letters  patent  or  grant  of  suoh 
privilege  hereafter  to  be  made ;  but  that  the  same  shall  be  of  suoh 
force  as  they  should  be  if  this  Aot  never  had  been  made,  and  of  none 
other." 
Statutory  power        Under  the  Statute  of  Monopolies,  the  only  things  for  whioh  patents 


Giant  of  letters 
patent  under 
the  Statute  of 
Monopolies. 
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and  E.  F.,  of,  &c,  brass  makers  and  co-partners,  of  the      Prboemht 

other  part:  Whereas  the  said  A.  B.  has  represented  to  " 

the  said  C.  D.  and  E.  F.  that  he  has  invented  a  new  and    F0R  owaihiho 

i  i        i         *  0  •  «.  ill-        LETTERS  PA1ERT. 

improved  method  of  manufacturing  brass,  and  that  his   ; 

said  invention  (b)  is  not  now  and  never  has  been  used  or  A\  B  ^  in. 
known  within  this  realm:  NOW  THESE  PRESENTS  ™^jt^m 
WITNESS,  that  it  is  hereby  agreed  and  declared  as  fol-  feature. 
lows : — 

The  said  A.  B.  shall  forthwith  communicate,  specify,  and  8*  Witnesseth 

agreement *™ 

explain  to  the  said  C.  D.  and  E.  F.  the  nature  of  his  said  covenants, 
alleged  invention  of  a  new  and  improved  method  of  manu- 


can  be  obtained  are  "new  manufactures;"  and  the  Patent  Law  to  grant  patents 
Amendment  Aot,  1852  (15  &  16  Vict.  e.  83),  makes  no  alteration  in  f^"116 "  *"** 
the  conditions  of  the  subject-matter  of  a  patent :  see  sect.  55,  There- 
fore, the  subject-matter  of  a  patent  must  be  a  manufacture,  and  it 
must  possess  the  incidents  of  novelty,  non-user  within  the  realm,  and 
utility:  see  Webster's  Subjeot-Matter,  Webster  on  Patents,  Norman 
on  Patents.  When  issues  are  directed  from  the  Court  of  Chanoery  to 
try  a  question  of  novelty,  one  of  such  issues  must  be  whether  the 
novelty  is  or  is  not  a  new  manufacture.     Spencer  v.  Jack,  1 N.  It.  1 14. 

(6)  A  patent  is  to  be  granted  only  "  to  the  true  and  first  inventor  "  Patents  to  be 
of  the  new  manufacture,  i.  e.  to  the  first  person  who  discloses  the  in-  f^T^^Jh 
vention  to  the  public  within  the  realm  by  means  of  a  specification  of  nr8t  inventor." 
the  invention :  7  Man.  &  Gr.  842 ;  Stead  v.  Anderson,  4  Com.  B. 
806 ;  and  it  makes  no  difference  whether  the  invention  were  made  in 
this  country  or  introduced  from  abroad,  nor  whether  the  inventor  or 
importer  of  the  new  manufacture  was  a  foreigner  or  not :  Norman's 
Patent  Law,  p.  45.    But  the  invention  must  be  that  of  the  patentee 
himself  or  of  a  person  making  a  communication  to  him,  for  the  express 
purpose  of  enabling  him  to  take  out  a  patent.    If  he  has  borrowed  it 
from  some  other  person,  if  he  has  taken  it  from  a  book,  or  learnt  it 
from  a  specification,  or  any  other  source  in  this  country,  he  will  not 
be  entitled  to  a  patent. 

In  practice,  however,  patents  are  frequently  granted  in  the  joint 
names  of  the  inventor  and  of  a  capitalist  who  assists  him,  the  capitalist 
suggesting  some  trifling  modification  or  improvement,  and  then 
joining  in  the  declaration.  Where  the  capitalist  will  not  make  or 
join  in  the  declaration,  the  agreement  must  provide  as  is  done  by 
clause  8  of  the  Precedent  for  an  assignment  of  the  patent. 

Letters  patent  have  been  granted  to  trustees  for  joint  inventors,  j^t  inventors. 
each  inventor  being  allowed  a  free  licence  for  himself  and  partners. 
He  BuszeWs  Patent,  2  De  (x.  &  J.  130. 
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Prickdmt 
XXIII. 

10*  OBTAINIXa 
UTTXB8  FATXHT. 

That  A.  B. 
shall  disclose 
his  invention ; 


—  and  assist  in 
preparing  the 
specification ; 

— and  person- 
ally show  the 
process  of  ma- 
nufacture ; 


— and  prepare 
plana,  models, 
&c. 


factoring  brass,  and  the  whole  process  of  the  said  manu- 
facture, in  such  a  manner  as  will  enable  the  said  G.  D. 
and  E.  F.  to  manufacture  brass  according  to  the  said  new 
and  improved  method,  and  to  prepare  and  furnish  such 
complete  specification  (c)  of  the  said  invention  as  will  be 
required,  in  case  letters  patent  for  the  sole  use  of  the  said 
invention  shall  be  applied  for  as  is  hereinafter  mentioned ; 
and  shall,  if  required,  aid  and  assist,  so  far  as  he  is  able, 
in  preparing  such  specification  as  aforesaid;  and  also, 
that  he  the  said  A.  B.  shall  personally  exhibit  and  explain 
to  the  said  C.  D.  and  E.  F.  all  the  process  and  details  of 
the  said  new  method  of  manufacture,  in  such  a  manner  as 
may  enable  them  fully  to  understand  and  practise  the  said 
several  processes  and  details  ;  and  shall  at  his  own  costs 
and  charges  prepare  and  furnish  all  such  plans,  drawings, 
models  and  other  things  as  may  be  necessary  for  fully 
instructing  the  said  C.  D.  and  E.  F.  in  the  said  new 
method  of  manufacture,  and  all  the  processes  and  details 
thereof. 


The  specifica- 
tion. 


(c)  The  specification  most  be  so  framed  as  that  others  may  be 
taught  by  it  to  do  the  things  for  which  the  patent  is  granted ;  and  it 
most  put  the  public  in  possession  of  the  secret  in  as  ample  and 
beneficial  a  way  as  the  patentee  himself  uses  it.  The  specification 
may,  under  the  Patent  Law  Amendment  Act,  be  either  provisional  or 
complete.  A  provisional  specification  contains  only  a  general  de- 
scription of  the  nature  of  the  invention;  and  when  it  has  been 
approved  of  by  the  law  officers  of  the  Crown  and  filed  in  the  office  of 
the  commissioners  of  patents,  it  confers  on  the  applicant  what  is 
termed  provisional  protection,  which  is  the  right  of  using  the  inven- 
tion during  the  term  of  six  months  from  the  date  of  the  application, 
without  prejudice  to  any  letters  patent  to  be  granted  for  the  same : 
Coryton,  p.  151.  If  the  applicant  deposit  with  his  petition  for  letters 
patent  and  his  declaration,  which  is  required  to  accompany  it,  a  com- 
plete specification,  he  at  once  obtains  provisional  protection :  Id.  p. 
152.  It  is  unnecessary,  in  a  work  of  this  nature,  to  go  further  into 
the  subject  of  preparing  specifications,  as  it  never  falls  to  the  con- 
veyancer to  prepare  such  instruments,  or  to  investigate  their  sufficiency 
as  a  matter  of  title.  The  subject  is  fully  and  ably  examined  in  Mr. 
Macgregor's  work  on  the  Language  of  Specifications.  Such  an  agree- 
ment as  the  present  should  stipulate  that  the  inventor  shall  aid  in 
preparing  the  specification. 
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2.  The  said  C.  D.  and  E.  F.  shall,  within from      Pmcemht 

the  date  of  these  presents  (in  case  the  said  A.  B.  shall        XXIIL 
then  have  communicated  the  nature  and  details  of  the    for  odtaihiicg 
said  invention  at  the  time  and  in  manner  aforesaid),  LETTBRa  PATBWT- 
determine  whether  they  will  or  will  not  use  the  said  4- Tia*c-,I)- 

J  .       .      and  E.  P.  shall 

invention,  and  of  such  their  determination  give  notice  in  accept  or  reject 
writing  to  the  said  A.  B.,  in  case  he  shall  be  then  living,  ^thuTumUed 
and  the  place  of  his  abode  shall  be  known  to  the  said  time. 
C.  D.  and  E.  F. 

3.  In  case  the  said  C.  D.  and  E.  F.  shall  determine  not  &•  J**^-  p 
to  use  the  said  invention,  then  they  or  either  of  them  shall  reject  the  in- 
not  disclose  or  communicate  the  nature  of  the  said  inven-  \JD,1?0,\tJ.ej     ■ 

shall  not  dis- 

tion,  or  any  part  thereof,  to  any  person  whomsoever,  nor  close  or  use  it. 
make  any  use  whatever  of  the  said  invention  or  any  part 
thereof  (d). 

4.  In  case  the  said  C.  D.  and  E.  F.,  shall  determine  «■  ™*l*v  v 

(J.  D.  and  H.  r. 

to  use  the  said  invention,  or  any  part  thereof,  the  said  A.  B.  accept  inven- 
shaU  forthwith,  at  the  cost  of  the  said  C.  D.  and  E.  F,  apply  ^M^ 
for  and  use  his  best  endeavours  to  obtain  letters  patent  {e)t  patent. 


(d)  The  Court  of  Chancery  will  grant  an  injunction  to  restrain  the  Use  of  a  secret 

use  of  a  seoret  in  violation  of  the  oontract  of  the  party  by  whom  it  ?btaiued/" 

i        -.  .     ,         ,i»  i         -I-.*-.         breach  of  con- 

wos  communicated,  and  in  breach  of  trust  and  confidence :  Monson  tract  restrained 

▼.  Moat,  9  Hare,  241 ;  S.  C.t  on  App.  16  Jur.  321 ;  and  a  plaintiff  by  injunction. 

not  having  the  privileges  of  a  patentee,  having  no  title  to  be  protected 

in  the  exclusive  manufacture  and  sale  of  an  article  against  the  world, 

may  yet  notwithstanding  have  a  good  title  as  against  a  particular 

defendant :  Morison  v.  Moat,  ubi  sup.    The  10th  sect,  of  the  Patent 

Law  Amendment  Act,  1852,  protects  the  true   inventor   against 

patents  acquired  by  fraud  upon  him  after  he  has  obtained  provisional 

protection* 

(e)  Previously  to  the  passing  of  the  Patent  Law  Amendment  Act,   Grant  of  letters 
1852,  letters  patent  obtained  in  England  prevailed   only  within  g^^jj^ 
England,  Wales,  and  the  town  of  Berwick-upon-Tweed,  and  also  the  United 
within  the  Channel  Islands  and  the  Isle  of  Man,  and  the  Colonies,  if  Kingdom. 

so  expressed :  separate  grants  were  required  for  Scotland  and  Ireland. 
Now,  letters  patent  under  the  great  seal  are  valid  for  the  whole  of 
the  United  Kingdom,  the  Channel  Islands,  and  the  Isle  of  Man,  and 
in  the  Colonies  also,  if  named  in  the  grant:  see  15  &  16  Vict.  o.  83, 
s.  18.  And  there  is  no  longer  any  limitation  to  the  number  of 
persons  who  may  have  a  legal  and  beneficial  interest  in  letters  patent, 
see  sect.  36. 
vol.  n.  k 
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Prbokpbhz 
XXIII. 

FOR  OBTAIWIHQ 
LETTKBS  rATIWT. 


7.  That  A.  B. 
shall  instruct 
workmen ; 


— and  not  in- 
termeddle with 
the  manufac- 
ture unless 
required. 


8.  That  C.  D. 
and  E.  F.  may 
grant  licences ; 

— and  assign 
the  patent ; 

— and  disclaim 
part  of,  or 
alter,  the  speci- 
fication j 


under  the  Great  Seal  of  the  United  Kingdom,  for  the  sole 
use,  benefit,  and  advantage  of  the  said  invention,  or  of 
such  part  or  parts  thereof  as  they  shall  think  fit,  within 
the  United  Kingdom,  the  Channel  Islands,  the  Isle  of 
Man,  and  the  Colonies,  or  for  such  of  the  said  Colonies 
as  they  shall  think  fit,  and  for  the  term  or  terms  for  which 
such  letters  patent  are  usually  granted,  and  shall  imme- 
diately thereupon,  at  the  like  cost,  assign  the  same  letters 
patent  to  the  said  C.  D.  and  E.  F. 

5.  In  case  such  letters  patent  shall  be  obtained,  the 
said  A.  B.  shall,  if  required  by  the  said  C.  D.  and  E.  F., 

or  either  of  them,  during  weeks  from  the  date  of 

the  assignment  of  the  said  letters  patent,  personally  teach, 
instruct,  inspect,  and  assist  all  the  workmen,  servants, 
and  others  who  shall  be  named  for  that  purpose  by  the 
said  C.  D.  and  E.  F.,  or  either  of  them,  in  the  said  new 
method  of  manufacture,  and  all  the  processes  and  details 
thereof,  and  shall  use  his  best  endeavours  to  render  such 
workmen,  servants,  and  others,  adept  and  skilful  in  the 
said  method  of  manufacture,  and  in  all  the  processes  and 
details  thereof  (/) ;  and  after  the  said  letters  patent  shall 
be  obtained,  the  said  A.  B.  shall  not  (unless  required  as 
aforesaid)  in  anywise  interfere  or  intermeddle  with  the 
said  manufacture  for  which  the  said  letters  patent  shall 
be  granted,  but  the  same  shall  be  carried  on  and  conducted 
solely  by  the  said  C.  D.  and  E.  F.,  their  licensees  and 
assigns. 

6.  The  said  C.  D.  and  E.  F.  shall  have  power  to  grant 
licences  for  the  use  of  the  said  invention,  and  to  assign 
the  said  letters  patent  and  the  benefit  of  the  said  inven- 
tion upon  such  terms  as  they  shall  think  fit,  and  to  make 
any  such  disclaimer  of  or  alteration  in  the  specification  as 
shall  be  allowable  by  law,  and  to  apply  for  and  obtain 


(/)  It  is  of  great  importance  to  procure  the  personal  assistance  of 
the  inventor  in  instructing  the  workmen ;  and,  therefore,  this  clause 
should  always  be  inserted. 


FOR  OBTAINING 
LETTERS  PATENT. 
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any  extension  or  prolongation  (g)  of  the  term  of  the  said      Pmokdbht 

letters  patent,  and  generally  to  act  in  regard  to  the  said  ' 

letters  patent  and  the  said  invention  in  every  particular 
as  if  they  had  originally  invented  the  new  method  of 
manufacture,  without  any  communication  with  the  said  m*^ndel  °* 
A.  B.,  or  any  other  person.  ieTm- 

7.  The  said  A.  B.  shall  receive  from  the  said  C.  D.  9-  A.  B.  to 
and  E.  F.  one  equal  moiety  of  the  net  profits  to  he  derived  the  net  profit*. 
by  them  from  the  use  of  the  said  invention,  and  of  all 
annual  or  other  sums  of  money  or  considerations  whatso- 
ever, to  be  paid  or  rendered  by  their  licensees  or  assig- 
nees in  respect  of  the  use  or  assignment  of  the  said  letters 
patent  or  invention,  or  of  any  share  or  interest  therein ; 
and  all  costs,  charges,  losses,  damages,  and  expenses  to  Cost*  to  be  paid 
be  incurred  in  respect  of  the  said  letters  patent,  and  the  %  $    *  ** 
specification  of  the  said  invention,  or  in  respect  of  the 
carrying  on  of  the  said  manufacture,  or  of  resisting  any 
infringement  of  the  said  letters  patent  (ft),  or  in  respect 


{g)  The  statutes  5  &  6  Will.  4,  o.  83 ;  6  &  7  Vict.  o.  38 ;  and  7  Extension  of 
&  8  Vict.  c.  69,  empower  the  Crown,  on  the  advioe  of  the  Judioial  pa^nte. 
Committee  of  the  Privy  Council,  to  extend  the  term  of  patent  pri- 
vileges for  not  more  than  fourteen  years  beyond  the  first  fourteen ; 
but  an  extension  will  be  granted  only  upon  the  petitioner  establishing 
first  the  merit  of  the  invention,  secondly,  that  the  parties  interested 
have  done  all  in  their  power  to  bring  it  into  public  use  and  turn  it  to 
advantage,  and  thirdly,  that  from  circumstances  beyond  their  control 
they  have  been  unable  to  obtain  adequate  remuneration :  Be  Mark- 
wich?*  Patent,  13  Moore's  P.  C.  310 :  and  the  assignee  of  a  patent 
applying  for  an  extension  does  not,  except  under  the  special  circum- 
stance of  his  haying  materially  assisted  the  inventor  or  enabled  the 
patent  to  become  of  publio  utility,  stand  in  the  same  favourable  po- 
sition as  the  inventor ;  Be  Norton's  Patent,  1  N.  R.  557. 

(h)  Formerly  the  remedy  of  the  patentee  in  case  his  patent  were  Patentee's  re- 
infringed,  was  dilatory  and  expensive,  involving  the  double  pro-  medies  for  in- 
cedure  of.  an  action  at  law  for  the  damages  sustained  from  the  in-  friD8emenk 
vasion,  and  a  suit  in  equity  for  an  injunction  to  restrain  the  illegal 
use  of  the  invention,  and  an  account  of  the  profits  already  made  by 
the  infringer  from  such  use :  Cory  ton,  p.  263.    But  the  Patent  Law 
Amendment  Act,  1852  (15  &  16  Yiot.  c.  83,  s.  42),  and  the  Common 
Law   Procedure  Acts  of  1852  and  1854  (15  &  16  Viot.  c.  99,  s.  6;  17 

x  2 
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Potcidiht 
XXIII. 

FOR  OBTAI5IHO 
LETTERS  PATSHT. 

10.  A.  B.  not 
to  be  precluded 
from  using  the 
inrention  in 
foreign  coun- 
tries. 

11.  A.  B.  not  to 
be  a  partner  with 
C.  D.  and  £.  F. 


of  anything  relating  to  the  premises,  shall  be  borne  by 
the  said  C.  D.  and  E.  F. 

8.  Nothing  herein  contained  shall  prevent  the*  said 
A.  B.  from  using  the  said  invention  in  any  way  he  shall 
think  proper,  in  any  place  to  which  the  letters  patent 
to  be  obtained  as  aforesaid  shall  not  extend. 

9.  Nothing  herein  contained  shall  extend  to  constitute 
a  partnership  between  the  said  A.  B.  and  the  said  G.  D. 
and  E.  F.,  or  either  of  them,  or  give  the  said  A.  B.,  his 
executors  or  administrators,  any  right  whatever  to  inter- 
fere with  the  affairs  or  business  of  the  said  G.  D.  and 
E.  F.,  or  either  of  them,  further  or  otherwise  than  by 
requiring  from  time  to  time  proper  accounts  of  the  returns 
and  profits  derived  from  the  use  of  the  said  invention ; 
and  if  the  said  A.  B.,  his  executors  or  administrators, 
shall  do,  or  attempt  to  do,  or  cause  to  be  done,  anything 
in  the  character  of  a  co-partner  or  co-partners  (»)  of  the 


Community  of 
profits  consti- 
tutes partner- 
ship. 


&  18  Yiot.  c.  125,  s.  46),  empowering  the  Courts  of  Common  Law  to 
order  the  inspection  of  documents  and  machinery,  and  an  account  of 
profits,  and  to  grant  injunctions  as  well  as  to  award  damages,  and 
Sir  Hugh  Cairns'  Act  (21  &  22  Yiot.  o.  27),  introducing  trial  by  jury 
into  the  practice  of  the  Court  of  Chanoery,  have  greatly  simplified  the 
remedies  of  a  patentee. 

(t)  In  framing  agreements  of  the  nature  of  that  in  the  text,  it  is 
usually  necessary  to  stipulate  expressly,  that  no  partnership  shall  be 
created  between  the  parties ;  for  the  capitalists  who  are  to  work  the 
patent  seldom  intend  to  admit  the  inventor  into  partnership  with 
them  or  to  allow  him  to  interfere  with  the  management  of  the  business, 
and  yet  they  do  not  choose  to  yield  him  any  other  remuneration  than 
a  share  in  the  net  profits  to  be  derived  from  the  use  of  the  invention. 
But,  in  the  absence  of  an  express  stipulation,  an  agreement  to  share 
the  net  profits  of  an  undertaking,  although  one  party  alone  is  to  bear 
the  losses,  constitutes  a  partnership  in  it :  Lindley  on  Partnership, 
bk.  i.  o.  i. ;  Ex  parte  Langdale,  18  Yes.  301;  Gilpin  v.  Enderhey, 
5  B.  &  Aid.  954 ;  Bond  v.  Pittard,  3M.&W.  357 ;  and  there  may 
be  a  partnership  in  a  patent :  Lovell  v.  Hicks,  2  Y.  &  C.  472 ;  Ridg- 
icay  v.  Philip,  1  C.  M.  &  B.  415;  Stocker  v.  Brocklebank,  3  M.  & 
G.  250.  Hence,  when  the  inventor  is  to  be  paid  by  a  share  of  the 
net  profits,  the  capitalist  should  be  protected  against  the  interference 
of  the  patentee  by  express  stipulation,  that  the  agreement  shall 
not  constitute  a  partnership.    On  this  point  such  a  clause  as  that  in 
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said  C.  D.  and  E.  F.,  or  either  of  them,  or  their  or  either  of      Pkhckden* 

•  .  XXIII 

their  executors  or  administrators,  or  shall  interfere  with  " 

their  or  either  of  their  affairs  or  business  (otherwise  than    *°R  obtatmto 

m  .  ,v  .    .  ,  .  ,     ,  .        ,     LKTTBR8  PATEHT. 

as  aforesaid),  or  with  respect  to  the  said  letters  patent 

and  invention,  or  anything  relating  thereto,  then  and  in 
any  such  case  the  said  A.  B.  shall  lose  all  right  to  receive 
any  part  of  the  profits  of  the  said  invention,  and  the 
whole  of  the  profits  to  be  derived  from  the  said  invention, 


the  text  will  be  sufficient,  so  far  as  concerns  the  relative  positions  of 
the  parties  as  between  themselves :   Stocker  v.  Brocklebank,  supra, 
without  affecting  the  right  of  third  parties  to  treat  them  and  to  deal 
with  them  ms  partners :   Waugh  v.  Carver ,  2  H.  Bl.  325 ;  Gilpin  v. 
Enderbey,  Bond  v.  Pittard,  nbi  supra,    the  general  result  of  the  Persons  not 
authorities  seems  to  he,  that  persons  who  share  the  profits  of  a  con-   partner8^^ 
cern  are  prima  facie  liable  as  partners  to  third  persons,  but  that  they   i^ble  as  part- 
may  repel  the  presumption  of  partnership  by  showing  that  the  legal  ners  to  third 
relation  of  partnership  inter  se  does  not  exist:   Collyer's  Law  of  P"*168- 
Partnership,  p.  63 ;  and  persons  who  have  absolute  knowledge  that  a 
party  is  not  to  be  liable  for  loss  sustained  in  a  partnership  cannot 
make  him  liable  as  a  partner:   Alder  son  v.   Clay,  1  Camp.  404; 
Minnet  v.   Whiney,  5  Bro.  P.  C.  489 ;  but  see  Brown  v.  Leonard,  2 
Chit.  120. 

It  may  be  observed,  that  a  partnership  is  not  constituted  by  an  What  dream- 
agreement  to  share  the  gross  profits  of  a  concern :  Dry  v.  Bostcell,  1  stances  do  not 
Camp.  330 ;  nor  by  one  person  being  the  mere  servant  or  agent  of  JJ^JJ  ^^" 
another,  and  receiving  a  share  of  the  profits  in  lieu  of  wages :  Lind- 
ley's  Law  of  Partnership,  bk.  i.  c.  i. ;  nor  by  a  peroon  receiving  interest 
on  money  lent  or  an  annuity  not  varying  with  the  profits :  Grace 
v.  Smith,  2  W.  BL  99 ;  Elgie  v.  Webster,  5  M.  &  W.  518  ;  nor  the 
receipt  of  a  per-oentage  upon  the  gross  amount  of  sales  to  customers 
recommended  by  the  party :  Pott  v.  Eyton,  3  C.  B.  32 ;  but  the 
receipt  of  an  annuity  determinable  on  the  ceasing  of  the  trade  or 
varying  with  the  profits  makes  the  annuitant  a  partner :  Bhxam  v. 
PeU,  2  W.  Bl.  999;  Sx  parte  Wheeler,  Buck.,  48.  Of  course,  an 
agreement  that  an  inventor  shall  receive  a  fixed  sum  for  each  article 
made  according  to  his  patent,  or  a  sum  varying  with  the  market  price 
of  the  article,  will  not  constitute  him  a  partner.  It  is,  however,  dif- 
ficult to  enter  into  an  agreement  of  this  kind  before  the  nature  of  the 
invention  is  disclosed.  An  agreement  between  the  licensees  of  a 
patent  and  the  inventor  for  securing  the  services  of  the  inventor  as 
manager  at  a  per-centage  on  the  profits  will  be  found  fully  set  out  in 
8toeker  v.  Brocklebank,  3  M.  &  G.  250. 
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pBSOKDBN* 
XXIII. 

FOB  OBTAINTNO 
LETTERS  PATENT 


including  any  balance  which  shall  then  be  due  bat  shall 
not  have  been  paid  over  to  the  said  A*  B.,  his  executors 
or  administrators,  and  all  interest  in  the  said  invention, 
and  in  the  said  letters  patent,  shall  thenceforth  belong 
to  the  said  C.  D.  and  E.  F.,  their  executors,  administra- 
tors, and  assigns,  for  their  own  use  and  benefit.  In  wit- 
ness, &c. 


Precedent 
XXIV. 

FOB  M AKIVO 
AND  MAINTAIN- 
ING A  ROAD. 

1.  Parties. 


2.  Recites  title 
of  A.  8.  as 

mortgagee; 


XXIV. 

AGREEMENT  between  the  Owners  of  several  Houses 
forming  a  Terrace  for  the  Preservation  and  Main- 
tenance of  a  private  Carriage  Road  and  Footway  in 
front  of  the  Houses. 

THIS  INDENTURE,  made,  &c,  Between  A.  B.,  of, 
&c,  of  the  first  part,  C.  D.,  of,  &c,  of  the  second  part, 
and  E.  F.,  of,  &c,  of  the  third  part :  Whereas  the  said 
A.  B.,  as  mortgagee  in  possession  with  power  of  sale,  is 
seised  to  him  and  his  heirs  according  to  the  custom  of 

the  manor  of ,  in  the  county  of ,  of  so  many  of 

the  messuages  within  the  said  manor,  and  delineated  in 

the  plan  drawn  in  the  margin  of  these  presents  as 

Terrace,  as  are  numbered respectively,  and  also  of 

the  yards  and  appurtenances  to  the  same  messuages 
respectively  belonging,  delineated  in  the  same  plan,  and 
lying  between  the  same  messuages  respectively  and  the 
road  in  the  said  plan  marked  as  the  "  back  road,"  and 
also  of  so  much  of  the  ground  lying  in  front  or  to  the 
northward  of  the  said  terrace,  and  in  the  said  plan  marked 
as  a  "  carriage  drive,"  as  lies  in  front  or  to  the  southward 
of  the  said  several  twelve  messuages  lastly  hereinbefore 
mentioned :  And  whereas  the  said  A.  B.  was  lately  in  like 
manner  seised  of  the  two  messuages  delineated  in  the  said 
plan,  and  numbered  respectively,  and  of  the  yards 
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and  appurtenances  to  the  same  messuages  respectively      Pmom>k** 

belonging,  delineated  in  the  said  plan,  and  lying  between  ; ' 

the  said  messuages  and  the  said  back  road,  and  also  of  the      P0R  MAW*<» 
remainder  (which  lies  in  front  or  to  the  southward  of  the      ino  jl  road. 
said  two  last-mentioned  messuages)  of  the  carriage  drive 
aforesaid:    And    whereas  the    said    messuage    house,  3. —title of D. 

.  as  a  purchaser 

numbered  2,  with  the  yard  and  appurtenances  thereto,  0f  one  house; 

and  so  much  of  the  said  carriage  drive  as  lies  in  front  or  to 

the  southward  of  the  same,  and  the  inheritance  thereof 

respectively,  according  to  the  custom  of  the  said  manor, 

were  lately  sold  and  conveyed  by  the  said  A.  B.  to  the 

said  CD.;  and  the  said  messuage  numbered  3,  with  the  7Md»maar 

yard  and  appurtenances  thereto,  and  so  much  of  the  said  to  another 

carriage  drive  as  lies  in  front  or  to  the  southward  of  the  houBe» 

same,  and  the  inheritance  thereof  respectively,  according 

to  the  custom  of  the  said  manor,  were  lately  sold  and 

conveyed  by  the  said  A.  B.  to  the  said  E.  F. :   And  4.  —ground  in 

whereas  the  said  ground  in  front  or  to  the  southward  of  ^n^fo^and 

the  whole  of  the  said  terrace,  and  which  is  of  the  width  «ed«pri?ate 

of  thirty  feet,  or  thereabouts,  was  originally  intended  to  be 

reserved  and  dedicated,  and  was  accordingly  laid  out  and 

is  now  used  as  a  carriage  drive,  footway,  and  private  way, 

for  the  use  and  benefit  of  the  owners  and  occupiers  of  all 

the  said  fourteen  messuages  in  Terrace  aforesaid, 

and  of  all  other  persons  going  to  or  from  all  or  any  of  the 
same  messuages :  and  upon  the  sale  to  the  said  C.  D. 
and  E.  F.  respectively  of  the  said  messuages  and  premises 
numbered  %  and  3  respectively,  it  was  understood  that 
the  said  carriage  drive  or  road  should  at  all  times  there- 
after be  so  reserved  and  dedicated  for  such  purpose  as 
hereinbefore  and  hereinafter  is  more  particularly  men- 
tioned, but  no  express  provision  was  made  in  that  behalf: 
And  whereas  the  said  A.  B.,  C.  D.,  and  E.  F.,  are  5.  —parties  de- 
desirous  of  providing  and  securing,  in  manner  hereinafter  5to^™d  for 
appearing,  that  the  whole  of  the  said  ground  marked  as  a  tnat  purpose. 
carriage -drive  in  the  said  plan  shall  at  all  times  hereafter 
be  used  as  such  carriage  road,  footway,  and  private  way, 
as  hereinbefore  and  hereinafter  more  particularly  men- 
tioned, and  shall  be  kept  in  proper  repair,  together  with 
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Prioedbht 
XXIV. 

FOR  M  AKIHO 

AKD  MAHITAIK- 

IKO  A  ROAD. 

6.  Witneueth: 


dedication  of 
ground  as  a 
private  road ; 


7.  — honse- 
owners  to  main- 
tain the  road 
rateably ; 


the  wall,  railings,  and  gates  thereto  belonging:  NOW 
THIS  INDENTURE  WITNESSETH,  that,  for  effec- 
tuating the  said  desire,  and  in  consideration  of  the 
premises,  and  of  the  covenants  hereby  entered  into  by 
the  others  of  them,  each  of  them  the  said  A.  B.,  G.  D., 
and  E.  F.  doth  hereby  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant,  grant,  and  agree 
with  and  to  each  of  the  others  of  them  the  said  A.  B., 
C.  D.,  and  E.  F.,  his  heirs  and  assigns,  as  follows: 
namely, 

1.  The  said  ground,  of  the  width  of  thirty  feet,  or  there- 
abouts, lying  in  or  to  the  southward  of Terrace 

aforesaid,  delineated  in  the  said  plan  in  the  margin  of 
these  presents,  and  therein  marked  "  carriage  drive," 
shall  at  all  times  hereafter  be  dedicated  and  used  as  a 
carriage  road,  footway,  and  private  way,  for  the  use  and 
benefit  of  the  owners  and  occupiers  of  the  said  fourteen 

messuages  forming  Terrace  aforesaid,  and  of  all 

persons  going  to  or  from  the  same  messuages,  or  any  of 
them ;  and  that  it  shall  be  lawful  for  the  said  A.  B.,  G.  D., 
and  E.  F.  respectively,  and  their  respective  heirs  and 
assigns,  and  the  tenants  and  occupiers  for  the  time  being 

of  the  said  messuages  in  Terrace  aforesaid,  and 

every  or  any  of  them,  and  their  servants,  and  all  other 
persons  going  to  or  from  the  same  messuages  or  any  of 
them,  at  all  times  for  ever  hereafter,  by  night  and  by  day, 
and  for  all  purposes,  to  go,  return,  pass,  and  repass,  with 
or  without  horses,  asses,  mules,  goats,  dogs,  and  carriages 
(other  than  carts,  waggons,  or  carriages  used  for  the  con- 
veyance of  goods),  through,  along,  and  over  the  said 
carriage  road,  and  every  part  thereof. 

2.  Each  of  them  the  said  A.  B.,  C.  D.,  and  E.  F.,  his 
heirs  and  assigns,  shall  and  will  contribute  rateably  and 
in  proportion  (that  is  to  say,  the  said  A.  B.,  his  heirs  and 
assigns,  twelve  equal  fourteenth  parts,  and  each  of  them 
the  said  C.  D.  and  E.  F.,  his  heirs  and  assigns,  one  equal 
fourteenth  part)  towards  the  maintenance  in  proper  and 
substantial  repair  of  the  said  carriage  road  and  footway, 
and  of  the  wall  and  railings  dividing  the  same  from  the 
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public  road;  called Road,  and  of  the  two  gates  and  **£%$** 

gateways  in  the  same  wall  and  railings.  

8.  The  said  gates  shall  from  time  to  time  be  shut  A™M**™?K. 

during  such  hours  or  during  such  day  or  days  in  the  year  iwqaboap. 

as  the  parties  for  the  time  being  interested  in  the  said  8.  —road  to  be 

fourteen  messuages  respectively  shall  from  time  to  time  kept  private. 
agree  upon,  and  shall  be  so  used  as  to  prevent  the  said 
carriage  road  and  footway  respectively  from  being  dedi- 
cated to  the  public  (a).    In  witness,  &c. 


XXV. 
AGREEMENT  for  tlie  Use  and  Sale  of  Two  Lace      Puombu 

XXV 

Machines.  " 

VOB  US*  OF 

AN  AGREEMENT,  made,  &c,  Between  A.  B.,  of,  &c.      macmhbs. 
[the  owner  and  lessor],  of  the  first  part,  G.  D.,  of,  &c.  ],  Parties. 
[the  lessee],  of  the  second  part,  and  E.  F.,  of,  &c.  [the 
person  in  whose  factory  the  machines  were],  of  the  third 

part :  In  consideration  of  £ paid  to  the  said  A.  B. 

by  the  said  C.  D.  immediately  before  the  execution  of 
these  presents  (the  receipt  whereof  the  said  A.  B.  hereby 
acknowledges),  and  of  the  said  C.  D.  and  E.  F.  respec- 
tively performing  the  agreements  on  their  parts  herein- 
after contained,  it  is  hereby  agreed  as  follows : 


(a)  Occupation  roads  laid  out  through  an  estate  for  the  use  and 
convenience  of  the  inhabitants  are  not  thereby  dedicated  to  the 
publio,  but  if  the  parties,  who  own  the  estate  and  lay  out  the 
roads,  covenant  that  all  the  occupiers  of  parts  of  the  estate  shall  use 
the  roads  as  fully  as  if  publio  roads,  every  occupier  has  for  the  pur- 
pose of  his  use  and  enjoyment  the  same  rights  as  he  would  have  had 
if  the  roads  had  been  public :  Selby  y.  Crystal  Palace  Gas  Company, 
31  L.  J.,  N.  S.  595,  Ch.  See  the  cases  there  cited  respecting  the  de- 
dication of  roads  to  the  public,  and  also  a  covenant  for  the  use  of  an 
occupation  road. 


138 


AGREEMENTS. 


Puoiravv 
XXV. 

FOE  UBB  OF 
H4CHIHKS. 

2.  Owner  agrees 
that  leasee  may- 
use  machines 
for  a  year. 


8.  Lessee  to 
keep  and  yield 
up  machines  in 
good  repair; 


4.  —not  to  re- 
move them  from 
the  factory ; 


5.  — to  insure 
them. 


6.  Insurance 
money  to  he 
laid  out  in  re- 
placing ma- 
chines. 


1.  The  said  C*  D.  may  use,  during  the  year  from  the 

day  of last  to  the day  of next,  all 

those  two  rolling  locker  lace  machines  belonging  to  the 
said  A.  B.,  each  being  148  inches  wide  and  ten  point 
gauge,  with  Jacquards  thereto  attached  and  Jacquard  cards 
or  patterns,  and  one  complete  set  of  bobbins  and  carriages 
thereto,  together  with  moulds  for  each  machine,  and  other 
apparatus  belonging  thereto,  now  standing  and  being  in 

the  factory  of  the  said  E.  F.  at ,  and  being  in  the 

possession,  use,  and  enjoyment  of  the  said  C.  D.,  which 
two  machines  are  worked  by  steam  power  supplied  by  the 
said  E.  F.,  a  rent  being  paid  him  by  the  said  G.  D.  for 
the  use  of  such  steam  power. 

2.  The  said  C.  D.  shall,  during  the  year  aforesaid,  at 
his  own  cost,  keep,  and  at  the  end  of  the  said  year  de- 
liver up  to  the  said  A.  B.  the  said  machines,  Jacquards, 
cards,  patterns,  bobbins,  carriages,  moulds,  and  apparatus 
in  proper  repair  and  condition  and  in  good  working  order, 
usual  wear  and  tear  only  excepted ;  And  shall  not  re- 
move, or  suffer  to  be  removed,  the  said  machines  and 
chattels  or  any  of  them  from  the  factory  aforesaid,  nor 
assign,  let,  or  part  with  the  possession  thereof  or  of 
either  or  any  of  them,  nor  do  or  suffer  anything  whereby 
the  said  machines  and  chattels  or  either  or  any  of  them 
may  be  distrained,  seized,  attached,  or  taken  in  exe- 
cution. 

3.  The  said  C.  D.  shall  immediately  insure  the  said 
machines  and  chattels  in  the  name  of   the  said  A.  B. 

against  loss  or  damage  by  fire  in  the  sum  of  £ ,  and 

shall  keep  the  same  and  all  articles  by  which  the  same 
or  any  of  them  may  be  replaced  as  hereinafter  provided 
similarly  insured  for  one  year  from  the  present  date,  and 
shall  deliver  the  policy  of  every  such  insurance  to  the 
said  A.  B. 

4.  If  the  said  machines  and  chattels  or  any  of  them 
shall  be  destroyed  or  damaged  by  fire,  the  money  which 
shall  be  recovered  under  the  insurance  shall  be  expended 
in  replacing  or  repairing  the  said  machines  and  chattels 
for  the  benefit  of  the  said  A.  B.,  subject  to  the  right  of 
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the  said  C:  D.,  to  use,  work,  and  enjoy  the  same  up  to      V*acn>m 

the  said day  of next.  — " 

5.  If  the  said  C.  D.  shall,  on  or  before  the  said •*»  U8B  °» 


day  of next,  pay  to  the  said  A.  B.  the  sum  of  £800, 

then  and  immediately  upon  such  payment  being  made,  p^hasetta 
the  said  machines  and   chattels,  whether  now  existing  fixed  price, 
or  replaced  as  aforesaid,  and  the  policy  of  the  intended 
assurance  thereof,  and  all  moneys,  if  any,  which  may  be 
recovered  under  the  same,  shall  become  the  absolute 
property  of  the  said  C.  D. 

6.  If  the  said  C.  D.  shall  not,  on  or  before  the  said  8.  If  1«*»do 

day  of next,  pay  to  the  said  A.  B.  the  said  owner  to  sell 

sum  of  £800,  then  and  as  soon  as  conveniently  may  be  »**»»• 
after  the  said day  of next,  the  said  A.  B.  shall 

sell  the  said  machines  and  chattels  (whether  now  existing 
or  replaced  as  aforesaid)  by  public  auction,  and  shall,  by  Trusts  of  pro* 
and  out  of  the  moneys  produced  by  the  sale  thereof,  in 
the  first  place,  pay  the  expenses  of  and  incidental  to  such 
sale,  and  in  the  next  place  retain  for  himself  or  them- 
selves the  sum  of  £800,  or  if  less  than  £800  shall  remain 
after  paying  the  costs  aforesaid,  then  such  less  sum,  and 
shall  pay  the  surplus,  if  any,  of  the  moneys  produced  by 
such  sale  to  the  said  CD. 

7.  If  the  said  machines  and  chattels  shall  not  at  such  9.  Landlord 
sale  by  auction  as  aforesaid  produce  the  clear  sum  of  ^make^p8™* 
£800  over  and  above  the  expenses  incidental  to  the  sale,  deficiency  in 
then  they  the  said  C.  D.  and  E.  F.  or  one  of  them,  will,  pnoe' 
within  one  calendar  month  after  the  sale,  pay  to  the  said 

A.  B.  such  a  sum  as  with  the  clear  sum  produced  by  the 
sale  will  make  up  £800,  it  being  the  intention  and  agree- 
ment of  all  the  parties  hereto  that  the  said  A.  B.  shall 
receive  the  clear  sum  of  £800  and  no  more  for  the  sale  .   „ 

of  the  said  machines  and  chattels,  whether  they  shall  be 
purchased  by  the  said  C.  D.  or  sold  by  auction. 

8.  The  said  E.  F.  shall  duly  and  punctually  pay  the  lo.  Lessee 
rent  and  observe  and  perform  the  covenants  by  and. in  ^fntf8     *** 
the  lease  of  the  said  factory  to  him  the  said  E.  F.  reserved 

and  contained,  and  shall  not  do  or  suffer  anything  whereby 
the  said  machines  and  chattels  or  any  of  them  may  be 
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distrained,  seized,  attached,  or  taken  in  execution,  or  may 
be  damaged  or  destroyed ;  and  shall  not  distrain  or  take 
the  said  machines  and  chattels  or  any  of  them  for  rent  in 
arrear  for  the  steam  power  supplied  to  the  said  C.  D.  as 
aforesaid  or  otherwise,  and  shall  at  any  time  or  times 
allow  the  said  machines  and  chattels  to  be  removed  from 
the  said  factory  without  notice  and  without  any  charge 
whatever,  either  by  the  said  A.  B.  or  by  any  purchaser 
or  purchasers  thereof  other  than  the  said  C.  D.  As 
witness,  &c. 


XXVI. 


PlUClDEHT 

XXVI. 
fob  coypiLnro 

AHD    PUBLISHING 
A  BOOK. 


1.  Parties. 


2.  Agree  to  edit 
and  publish  a 
new  edition. 


8.  Of  what  the 
work  shall 
consist. 


AGREEMENT  between  an  Author,  an  Editor,  and  a 
Publisher,  for  Editing  and  Publishing  a  New 
Edition  of  a  Work,  and  for  Purchasing  the  Copy- 
right (a). 

AN  AGREEMENT,  made,  &c,  Between  A.  B.,  of,  <fcc. 
[author],  of  the  first  part,  C.  D.,  of,  &c.  [editor],  of  the 
second  part,  and  E.  F.,  of,  &c.  [bookseller  and  publisher)^ 
of  the  third  part. 

1.  The  said  A.  B.  and  C.  D.  shall  compile  and  edit, 
and  the  said  E.  F.  shall  print  and  publish,  a  second 
edition  of  the  work  entitled ,  with  practical  introduc- 
tion and  notes,  to  be  contained  in  not  less  than nor 

more  than  ~—  volumes,  octavo,  of  the  size  and  general 
appearance  of  the  first  edition  of  the  said  work. 

2.  The  said  work  shall  comprise  as  much  of  the 
Prefaces,  Introduction,  Text,  and  Notes  of  the  first  edi- 


(a)  Some  account  of  the  law  of  copyright  is  given  infra,  in  the  notes 
to  a  mortgage  of  copyright;  and  an  agreement  between  on  author  and 
a  publisher,  carefully  drawn  and  containing  special  stipulations,  will 
be  found  in  Stccct  y.  Cater,  11  Sim.  672. 
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tion  thereof,  and  such  alterations  and  additional  matter,      P&kckdbkt 
as  the  said  A.  B.  and  C.  D.  shall  think  fit.  ' 

3.  It  is  intended  that  the  said  work  shall  he  compiled    F0R  «>"""»° 

AMD    PUBLISHING 

and  edited  by  the  said  C.  D.,  by  the  advice  and  under  the        a  book. 
direction  of  the  said  A.  B. ;  and  that  the  said  A.  B.  shall  4  Howitisto 
not  only  exercise  a  general  superintendence  and  control  be  compiled 
oyer  the  compilation  and  publication  thereof,  but  shall 
specially  afford  the  said  C.  D.  assistance  in  preparing  the 
introduction  and  the  matter  for  the  notes ;  and  that  the 
said  C.  D.,  in  addition  to  compiling  and  editing  the  said 
work,  shall  prepare  it  for  publication  and  correct  the 
letter-press  thereof;  but  the  said  A.  B.  and  C.  D.  may 
make  any  alterations  they  may  mutually  agree  on  as  to 
these  arrangements. 

4.  The  types  for  the  Introduction,  Texts,  and  Notes  *>.  Ab  to  type 
respectively  of  this  work  shall  be  those  generally  used  for  J"  printed, 
similar  matters  respectively  in  the  first  edition  thereof; 

and  the  said  E.  F.  shall  print  and  publish  not  more  than 
copies  of  any  one  edition  (6). 

5.  The  said  E.  F.  shall  bear  the  whole  expense  and  {j-  ^Wisher  to 
risk  of  the  paper  and  printing  of  the  said  work  and  of  the  and  risk,  and 
publication  thereof  and  otherwise,  and  shall  purchase  of  ba*  ^py*1^ 
the  said  A.  B.  and  C.  D.  the  copyright  of  the  said  work 

at  the  price  of guineas  a  sheet  for  the  said  second 

edition  thereof,  and guineas  a  sheet  for  each  subse- 
quent edition  which  may  be  published  during  the  con- 
tinuance of  the  copyright  of  the  said  work ;  whereof,  in 

each  case guineas  a  sheet  shall  be  paid  by  the  said 

E.  F.  to  the  said  A.  B.  in  consideration  of  his  existing 
interest  in  the  said  first  edition,  and  of  his  superintend- 


(6)  If  an  author  assigns  his  copyright  to  a  publisher  for  a  limited 
term,  the  publisher  may  after  the  term  sell  all  the  oopies  of  the  work 
remaining  in  his  hands,  though  of  course  he  may  not  print  fresh 
copies :  Howitt  v.  Hall,  10  W.  B.  382.  Accounts  between  an  author 
and  his  publisher  may  be  taken  at  law  or  in  equity,  but  in  simple 
cases  the  Court  of  Chancery  will  not  assume  jurisdiction  or  interfere 
with  an  action  to  recover  a  balance  of  account :  Barry  v.  Stevens,  31 
L.  J.,  N.  S.,  Ch.  785. 


142 


AGREEMENTS. 


PRKOBDEXT 
XXVI. 

FOR  COMPILING 

AHD    PUBUSB1HO 

A  BOOK. 

7.  Price  how 
and  when  to 
be  paid. 


8.  Authors  to 
have  copies  of 
the  work.     , 


ing  the  compilation  and  editing  of  this  work,  and  — * 
guineas  a  sheet  shall  be  paid  by  the  said  E.  F.  to  the  said 
C.  D.  in  consideration  of  his  compiling  and  editing  the 
said  work  and  preparing  it  for  publication. 

6.  The  said  price  for  the  copyright  of  each  volume  of 
every  edition  shall  be  paid  by  the  said  E.  F.  to  the  said 
A.  B.  and  C.  D.  respectively  by  two  instalments,  one-half 

thereof  at  the  end  of calendar  months  from  the  day 

of  publication  of  each  volume,  and  the  other  half  thereof 

at  the  end  of  calendar  months  from  such  day  of 

publication,  and  shall  be  secured  by  the  acceptances  of 
the  said  E.  F.,  given  on  such  day  of  publication. 

7.  Each  of  them  the  said  A.  B.  and  C.  D.  shall  also 
be  entitled  to  ■  copies  of  the  said  work  for  his  own 
disposal. 


XXVH. 


PRECEDENT 
XXVII. 

builder's 
contract  with 
a  landowner. 


1.  Parties. 


2.  Agree  to 
build  a  terrace. 


CONTBACT  between  a  Builder  and  a  Landowner,  for 
the  Erection  of  Houses  according  to  Specification* 
and  a  Schedule  of  Price*. 

AN  AGBEEMENT,  made,  &c,  Between  A.  B„  of, 
&c,  builder  of  the  one  part;  and  C.  D.,  of,  &c,  of  the 
other  part. 

1.  The  said  A.  B.  will,  at  his  own  expense,  build  and 

completely  finish  for  the  said  C.  D.,  at ,  and  on  such 

site  there  as  shall  be  pointed  out  by  the  architect  for  the 

time  being  of  the  said  C.  D.,  a  terrace  consisting  of 

houses,  according  to  the  plans,  elevations!  sections,  and 
specification  which  have  been  prepared  for  the  same,  and 
the  schedule  of  prices  which  has  been  delivered  by  the 
said  A.  B.,  and  which  have  been  signed  by  the  said  A.  B. 
and  C.  D.,  and  such  explanations  and  directions  as  the 
architect  shall  give  for  the  purposes  of  the  works. 
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2.  Until  the  said  C.  D.  otherwise  determines,  E.  F.,      PS^IEINT 

of,  &c,  6hall  be  his  architect  for  the  purposes  of  this  " 

contract.  buildkk's 

#  OORTBACT  WITH 

3.  No  deviation  from  the   plans,  elevations,  sections,  alamdowkbr. 
or  specification,  and  no  extra  or  additional  work  shall  be  8  Appointment 
begun  until  after  the  said  A.  B.  shall  have  received  from  of  architect. 
the  architect  authority  in  writing  under  his  hand,  for  the  4*dDe^l0n"k 
same ;  and  if  begun  without  such  authority,  shall  be  con- 
sidered as  done  gratuitously  and  solely  for  the  satisfac* 

tion  of  the  said  A.  B. 

4.  If  the  works  be  not  completed  by  the  time  fixed  5.  Penalty  for 
by  the  specification,  then,  for  every  week's  delay  after  pietfom  C°m* 
that  time  in  the  completion  thereof,  the  said  A.  B.  will, 

on  demand,  pay  to  the  said  C.  D.,  as  and  for  liquidated 

damages,  the  sum  of  £ ,  and  so   in  proportion  for 

any  such  delay  being  of  less  than  one  week. 

5.  The   said  A.  B.  will   personally  superintend   the  &  Builder  to 
execution  of  the  works,  and  will  not  employ  any  sub*  work^eronally. 
contractor  for  the  execution   of  the  same  or   any  part 

thereof,  without  the  previous  authority  in  writing  of  the 
architect. 

6.  The  said  C.  D.  will,  according  to  this  contract,  pay  J.  Jfcyment, 

to  the  said  A.  B.  for  the  works  the  sum  of  £ ,  as 

follows  (that  is  to  say),  when,  and  not  before,  the  archi- 
tect shall  have  certified  (a)  that  one-fourth  of  the  work 
has  been  done,  then  such  a  sum  as  he  shall  have 
certified  to  be  three-fourths  of  the  contract  value  of  the 
work  done;  and  when,  and  not  before,  he  shall  have 
certified  that  one-half  of  the  work  has  been  done,  then 
such  a  sum  as  he  shall  have  certified  to  be  three-fourths 
of  the  contract  value  of  the  work  done  and  not  referred  to 
in  his  former  certificate ;  and  when,  and  not  before,  he 


how  to  be  made. 


(a)  This  stipulation  renders  the  obtaining  of  the  architects  certi- 
ficate a  condition  precedent  to  entitle  the  builder  to  recover  the  valuo 
of  the  work  done :  Milner  v.  Field,  5  Eioh.  829 ;  Glenn  v.  LeitK, 
1  Com.  Law  Rep.  569 ;  Scott  v.  Corporation  of  Liverpool,  1  Giff.  216': 
3  De  G.  &  J.  334,  See  further  on  this  point  infra,  Precedent  XXX., 
p.  158,  n.  (a).  .     , 
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8.  Architect  to 
Talue  deviations 
and  extra  work, 


9.  —and  only  to 
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satisfaction. 


10.  Architect 
to  settle  all 
disputes. 


11.  Custody  of 
plana,  fee. 


Bhall  have  certified  that  three -fourths  of  the  work  have 
been  done,  then  such  a  sum  as  he  shall  have  certified  to 
be  three-fourths  of  the  contract  value  of  the  work  done, 
and  not  referred  to  in  either  of  his  former  certificates ; 
and  when  and  not  before  he  shall  have  certified  that  the 
works  have  been  completed,  then  such  a  sum  as  he  shall 
have  certified  to  be  three-fourths  of  the  contract  value  of 
the  work  done  and  not  referred  to  in  any  of  his  former 
certificates;  and  at  the  expiration  of  three  calendar 
months  from  the  completion  of  the  works  such  a  sum  as 
he  shall  certify  to  be  the  balance  then  payable  to  the  said 
A.  B.  according  to  this  contract. 

7.  The  architect  shall,  in  making  such  certificates,  take 
into  consideration  any  deviation,  or  extra  or  additional 
work  done  in  accordance  with  this  contract,  and  any 
liquidated  damages  and  other  sums  to  be  paid  or  borne  by 
the  said  A.  B.,  and  shall  charge  or  allow  for  the  same  ac- 
cordingly; and  all  such  damages  and  sums  may  be  re- 
tained by  the  said  C.  D.  out  of  the  said  sum  of  £ . 

8.  The  architect  shall  not  give  any  such  certificate  in 
respect  of  any  work  not  done  in  all  respects  to  his 
entire  satisfaction,  nor  while  the  said  A.  B.  fails  to 
comply  with  any  of  his  directions,  or  makes  any  delay 
in  his  opinion  needless  in  proceeding  with  the  works. 

9.  In  case  and  as  often  as  any  question  shall  arise 
concerning  the  plans,  elevations,  sections,  specifications, 
or  schedule  of  prices,  or  this  contract,  it  shall  be  deter- 
mined by  the  architect  alone ;  and  his  certificate  thereon, 
and  every  other  certificate  given  by  him  as  hereinbefore 
expressed,  being  respectively  under  his  hand,  shall  be 
final  and  conclusive  on  all  parties  concerned,  except 
only  that  by  his  final  certificate  he  may  correct  any  error 
in  any  former  certificate. 

10.  Until  the  contract  shall  be  performed,  the  architect 
shall  have  the  custody  of  the  plans,  elevations,  sections, 
specifications,  and  schedule  of  prices,  and  of  this  contract, 
on  behalf  of  all  parties  concerned,  and  when  the  con- 
tract shall  have  been  performed  shall  deliver  the  same 
to  the  said  G.  D. 
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11.  All  costs,  damages,  and  expenses  of  and  incident  Frkoedrht 

to  the  complete  fulfilment  of  this  contract  on  the  part  " 

of  the  said  A.  B.  shall  be  borne  and  paid  by  him  ex-  builders 

...          ,A    ,      .            ,,.,,-,                   ,.          ,            ,         ,,      ,  OOHTRAOT  WITH 

clusively,  it  being  the  intent  of  the  parties  hereto,  that  a  lamdownkk. 

the  said  C.  D.  shall   be   liable   only  to  make  the  pay-  12.  Costs,  how 

ments  hereby  expressly  contracted  to  be  made  by  him.  to  be  p*"1- 
Ik  witness. 


xxvni. 


CONTRACT    between   a   Firm   of  Builders    and   a      Pmoidmt 


XXVI II. 


Trading    Joint-Stock    Company,  for    the    Erec- 
tion  and  Completion   of  an   Engine-House  and       builder's 

w  CONTRACT  WITH 
W  ORES.  ±  OOMPASY. 


AN  AGREEMENT,  made,  &c,  between  A.  B.,  C.  D.,  i-  Parties. 
E.  F.,  and  G.  H.,  carrying  on  business  as  co-partners 
under  the  name  or  style  of  A.  B.  and  Sons,  at (here- 
inafter called  the  contractors),  of  the  one  part,  and  the 
< Company,  limited,  of  the  other  part. 

Whebeas  the  said  Company  lately  caused  a  specifica-  2.  The  Company 
tion  for  the  making  and  completing  of  a  new  engine-house,  creation  crfnew 
boiler-house,  coal  bins,  and  campanile,  and  other  works  W°J*  to  ** 

'connected  therewith  on  their  lands  at ,  and  drawings 

for  the  same,  to  be  prepared  by  N.  O.,  their  engineer, 
and  a  copy  of  the  specification,  signed  by  him  and 
the  contractors,  is  hereunto  annexed  by  way  of  schedule  ; 
and  the  drawings  so  prepared,  and  which  are  referred 
to  in  the  specification,  have  also  been  signed  by 
him  and  them,  and  those  drawings  are  the  following, 
namely : — 

No.  1.  General  elevation,  front  and  returns. 

No.  2.  Ditto,  back. 

VOL.  II.  L 
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contract  with 

A  COM  PAN  r. 


3.  Contractors 

4.  — tendered  for 
work. 


5.  Witness 
agreement. 


6.  Contractors 
to  build  within 
limited  time, 


7.  — to  satisfac- 
tion of  Company. 


8.  Company's 
engineer  to  be 
sole  jadge. 


No.  3.  General  ground  plan. 

No.  4.  Plan  and  sections  of  foundations. 

No.  5.  Back  front  and  return  elevations. 

No.  6.  Sections  of  house. 

No.  7.  Tower. 

No.  8.  Elevations  and  sections  of  boiler-house,  coal 
bins,  and  flues. 

No.  9.  General  roof  plan. 

No.  10.  Sections  and  details  of  roof. 

No.  11.  Windows,  doors,  and  details. 

No.  12.  Porch  and  stairs. . 

And  whereas  the  contractors  tendered  for  the  execution 

of  the  works  for  the  sum  of  £ ,  and  the  said  Company 

accepted  their  tender. 

NOW  THESE  PRESENTS  WITNESS,  that,  in 
consideration  of  the  premises,  the  contractors  do  hereby 
for  themselves  jointly  and  severally,  and  for  their  respec- 
tive heirs,  executors,  and  administrators,  covenant  with 
the  said  Company,  and  the  said  Company  do  hereby 
covenant  with  the  contractors,  their  executors,  adminis- 
trators, and  assigns,  as  follows  : — 

1.  The  contractors  will,  on  or  before  the  day  of 

,  make  and  finish,  in  conformity  with  the  said  speci- 
fication and  drawings,  all  the  works  mentioned  in  the  said 
specification  and  delineated  in  the  said  drawings,  and  in 
default  thereof  will  pay  to  the  said  Company  on  and  for 

every  day  after  the  said day  of ,  until  the  said 

works  shall  be  so  made  and  finished,  a  sum  of  £ as 

liquidated  damages. 

2.  The  contractors  will  in  every  respect  make  and 
finish  the  works,  and  observe  the  several  terms  of  the 
said  specification,  and  fulfil  their  part  of  this  contract 
to  the  entire  satisfaction  of  the  Company's  engineer. 

3.  The  Company's  engineer  shall  be  the  sole  judge 
upon  all  matters  relating  to  the  construction,  incidents, 
and  consequences  of  the  said  specification  and  drawings, 
and  of  this  contract  respectively ;  and  his  certificates  in 
writing  under  his  hand  shall,  so  far  as  they  respectively 
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extend,  be  binding  and  conclusive  on  both  parties.    Pro-      Pmotmwt 

vided  always,  that  the  Company's  engineer  may,  from  * 

time  to  time,  by  any  subsequent  certificate,  modify  any       wnuwrt 
preceding  certificate.  ±  company. 

4.  The  contractors  will  at  all  times  during  the  con-  9.  Contractors 
tinuance  of  this  contract,  observe  every  direction  with  *° obcy  en«iMer' 
respect  to  the  performance  thereof  from  time  to  time  given 

by  the  Company's  engineer  to  the  contractors,  or  to  their 
foreman  or  agent. 

5.  For  the  purposes  of  this  contract,  the  said  N.  O.  ^i^;i0;ttobe 
shall  be  the  Company's  engineer  until  the  Company,  by  present, 
writing  under  the  hand  of  their  chairman  or  secretary, 
delivered  to  the  contractors,  or  left  for  them   at  their 

place  of  business,  or  at  the  works,  shall  appoint  another 
engineer  in  his  place. 

6.  The  Company  will  pay  to  the  contractors  for  the  11.  Payment 

execution  by  them  of  the  works  the  sum  of  £ ,  or  such  to^  made. 

greater  or  less  sum  as,  according  to  the  terms  of  the  said 
specification,  shall  become  payable  by  the  Company  to  the 
contractors,  and  will  pay  the  same  according  to  the  terms 

of  the  said  specification. 

7.  The  Company  shall  not  be  bound  to  make  any  such  12.  Company 
payment  except  on  the  production  to  them  at  their  office  engineers  oer" 

in of  a  certificate  signed  by  the  Company's  engineer,  $&<***• 

stating  the  amount  to  be  paid;  nor  until  the  contrac- 
tors shall  by  writing  left   at  that  office,  have  given  at 

least  one  week's  notice  of  their  intention  to  apply  for  such 
payment. 

8.  All  moneys  which  may  from  time  to  time  become  *3-  Pities, 
payable  by  the  contractors  for  the  non-fulfilment  of  this  applied. 
contract,  shall  from  the  time  of  their  becoming  payable 

be  considered  as  liquidated  damages  due  to  the  Com- 
pany, and  may  be  deducted  by  the  Company  from  any 
moneys  which  may  be  due  to  the  contractors  on  account 
of  the  execution  of  the  aforesaid  works,  as  if  the  same 
had  been  moneys  paid  by  the  Company  to  the  contractors 
on  account. 

In  witness  whereof  the  said  A.  B.,  C.  D.,  E.  F.,  and 
G.  H.  have  hereunto  set  their  hands  and  seals,  and  the 

L  2 


148 


AGREEMENTS. 


PR*CM>mr* 
XXVIII. 

builder's 

contract  with 

a  company. 

Contracts  by  or 
on  behalf  of 
public  com- 
panies, how 
made  and 
executed. 


said  Company  have  hereunto  caused  their  common  seal 
to  be  affixed  (b)  the  day  and  year  first  above  written. 


(6)  The  Joint-Stock  Companies  Act,  1856  (19  &  20  Vict.  c.  47), 
enaoted,  s.  41,  that  contracts  on  behalf  of  any  company  registered 
under  that  Act  might  be  made  as  follows : 

1.  Any  contract,  which,  if  made  between  private  persons,  would  be 
by  law  required  to  be  in  writing,  and  if  made  according  to  English 
law  to  be  made  under  seal,  might  be  made  on  behalf  of  the  company 
in  writing  under  the  oommon  seal  of  the  company,  and  such  contract 
might  be  in  the  same  manner  varied  or  discharged. 

2.  Any  contract,  which,  if  made  between  private  parties,  would  be 
by  law  required  to  be  in  writing,  and  signed  by  the  parties  to  be 
charged  therewith,  might  be  made  on  behalf  of  the  company  in 
writing,  signed  by  any  person  acting  under  the  express  or  implied 
authority  of  the  company,  and  such  contract  might  in  the  same  way 
be  varied  or  discharged. 

3.  Any  contract,  which,  if  made  between  private  persons,  would 
by  law  be  valid,  though  made  by  parol  only,  and  not  reduced  into 
writing,  might  be  made  by  parol  on  behalf  of  the  company  by  any 
person  acting  under  the  express  or  implied  authority  of  the  company, 
and  such  contracts  might  in  the  same  manner  be  varied  or 
discharged. 

Joint-Stock  Companies  are,  however,  now  regulated  by  the  Com* 
panies  Act,  1862,  which  does  not  contain  any  such  provision,  and 
although,  wherever  a  contract  is  essential  to  the  purposes  and  objects 
of  a  trading  company,  It  may  be  enforced  against  them  even  if  it  be 
not  under  seal :  Henderson  v.  Royal  Mail  Company,  5  E.  &  B.  409 : 
yet  questions,  which  have  to  be  decided  by  a  jury,  constantly  arise 
as  to  what  oontracts  come  within  this  definition :  see  London  Dock 
Company  v.  Sinnott,  8  E.  &  B.  347:  and  a  person,  dealing  with 
such  companies,  should  always  bear  in  mind  that  they  are  essentially 
different  from  an  ordinary  partnership  or  firm  for  all  purposes  of 
contracts,  and  especially  in  respect  of  evidence  against  them,  and 
should  insist  upon  all  oontracts  with  them  being  by  deed  under  the 
seal  of  the  company.  There  is  no  safety  or  security  for  any  one 
dealing  with  such  a  body  on  any  other  footing :  Williams  v.  Chester , 
#c,  JR.  C,  15  Jur.  828,  Exch.;  Serrellv.  Derbyshire,  c>c.,  R.  C, 
19  L.  J.  371,  C.  P. ;  Digglev.  BlackwaU  R.  G,  6  Railw.  Ca.  590 ;  5 
Exch.  442 ;  Harris  v.  South  Devon  R.  G,  20  Beav.  384. 
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XXIX. 

AGEEEMENT  under  Seal  between  a  Contractor  and  pnorann 

a  Railway  Company,  for  making  a  Railway  with-  XXIX* 

out  stringent  stipulations.     Disputes  to  be  settled  cohtraot 

,                                    .                          (   N  (bimpli)  for 

by  INDEPENDENT  ARBITRATION  (»).  making  A 

EAILWAT. 


THIS  AGREEMENT,  made,  &c,  between  A.  B.,  of,  i.  Parties. 

&c.  (contractor),  of  the  one  part,  and  The Railway 

Company,  of  the  other  part,  WITNESSETH,  that  the  %™f^ 
parties  hereto  hereby  mutually  contract,  undertake,  and  nant«. 
agree  with  each  other,  and  that  the  said  A.  B.  (hereinafter 
called  the  contractor),  so  far  as  the  stipulations  and  pro- 
visions of  this  agreement,  and  the  works,  matters,  and 
things  herein  mentioned  or  referred  to  are  to  be  per- 
formed, observed,  executed,  or  done  by  him,  doth  hereby 
for  himself,  his  heirs,  executors,  and  administrators,  cove- 
nant with  the  said  Company,  and  their  assigns :  And  the 
said Railway  Company,  so  far  as  the  said  stipula- 
tions, provisions,  matters,  and  things  are  to  be  performed, 
observed,  executed,  or  done  by  them,  do  hereby  for 
themselves  and  their  assigns,   covenant   with  the  said 


(a)  A  Court  of  Equity  will  not  entertain  a  bill  for  the  specific  pur-  Specific  per- 
formance of  a  contract  for  making  a  railway,  or  executing  works  of  a  fonnance  not 
very  complicated  and  difficult  character,  for  the  non-completion  of  m\nt  to  execute' 
which  a  remedy  may  be  had  at  law  in  damages :  Jackson  v.  North   complicated 
Wales  It.  C,  18  L.  J.  91,  Ch.;  Ranger  v.  Great  Western  R.  C,  1   vorks. 
Ra.  Ca.  1,  51 ;  5  H.  L.  Ca.  72;  South  Wales  R.  C.  v.  Wythes,  1  K. 
&  J.  186;  5  De  G.  M.  &  G.  880.    The  terms  of  the  contract,  from 
which  the  precedent  in  the  text  was  taken,  are  less  stringent  on  the 
contractor  than  many  similar  agreements  in  use  at  the  present  day, 
since  they  neither  make  the  obtaining  the  engineer's  certificate  a 
condition  precedent  to  the  right  to  payment,  nor  place  the  contractor 
entirely  within  the  power  of  the  company's  engineer,  but  leave  dis- 
putes to  be  settled  by  arbitration,  or  by  the  superior  Courts.    The 
next  Precedent  contains  clauses  of  the  stringent  nature  indicated 
above. 
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Precbdkht 
XXIX. 

OOKTRACT 

(sixplb)  FOR 

XAKIHO  ± 
RAILWAY. 

3.  Contractors 
to  execute  sche- 
duled works  to 
satisfaction  of 
Company's  engi- 
neer within  a 
given  time ; 


4.  —to  find 
labour,  ma- 
chinery, and 
materials ; 


5.  — abide  ny 
specifications. 


6.  Contractor  to 
fence  off  all 
lands  taken  for 
temporary  pur- 
poses. 


contractor,  his  executors  and  administrators,  in  manner 
following  (that  is  to  say) : 

1.  The  contractor  shall  well  and  substantially  and  in 
the  best  and  most  workmanlike  manner,  with  the  best 
materials  of  their  respective  kinds,  to  the  satisfaction  of 
the  engineer  for  the  time  being  of  the  Company,  and  of 
such  person  or  persons  as  may  be  appointed  to  superin- 
tend the  works  on  behalf  of  the  Company,  make,  execute, 
and  complete,  and  deliver  over  to  the  Company,  on  or 

before  the day  of ,  the  several  works  mentioned 

or  referred  to  in  the  first  schedule  hereto,  according  to 
the  plans  and  specifications  relating  to  the  same,  and 
subject  to  the  provisions  of  such  specifications  and  of  this 
agreement. 

2.  The  contractor  shall  find  all  labour,  services,  agency, 
tools,  scaffolding,  implements,  utensils,  and  machinery, 
and  power  of  every  kind  and  description  necessary  for  the 
full,  safe,  expeditious,  and  proper  carrying  on  and  com- 
pletion of  the  works,  and  also  all  materials,  except  those 
mentioned  in  the  second  schedule  hereto,  which  will  be 
provided  by  the  Company,  but  are  to  be  placed,  erected, 
and  laid  down,  and  otherwise  made  part  of  the  works  by 
the  contractor. 

3.  The  contractor  shall  abide  by,  perform,  and  keep  alt 
the  provisions,  regulations,  and  instructions  contained  or 
referred  to  in  the  specifications  and  drawings. 

4.  In  case  the  Company  shall  see  fit  upon  the  applica- 
tion of  the  said  contractor  to  exercise  any  power  vested  in 
them  by  Act  of  Parliament,  or  otherwise  of  entering  upon 
and  making  temporary  use  of  any  land  adjoining  the  site 
of  the  said  works,  or  any  of  them,  during  the  making  and 
execution  thereof  (but  which  powers  are  to  be  exercised 
by  the  Company  at  the  expense  of  the  contractor),  the 
contractor  shall,  at  his  own  expense,  prior  to  commencing 
works  on  the  lands  so  intended  to  be  temporarily  occupied, 
inclose  the  same  with  a  substantial  temporary  fence,  and 
all  requisite  gates  and  bars,  and  will  at  all  times,  until  the 
possession  of  the  said  lands  shall  be  restored  to  the  owner 
or  occupier,  keep  such  fences,  gates,  and  bars  in  perfect 


MAKIBG  A 
RAILWAY. 

Not  to  exceed 
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repair  and  condition,  and  shall  not,  in  the  execution  of  p"^"n 
any  works  upon  such  adjoining  lands  or  otherwise,  exceed  — " 

the  authorities  hy  the  said  Acts  of  Parliament  or  any  of  /8J2*^tob 
them  given  to  the  Railway  Company,  but  will  do  as  little 
damage  as  may  be  to  the  land  so  to  be  temporarily 

5.  The  contractor  shall  make  such  full  compensation  statutory 
and  satisfaction  as  are  required  by  the  said  Acts  of  Parlia-  ^^unneces- 
ment,  or  as  shall  be  otherwise  claimable,  to  all  owners,  ■"J  ****& ; 
lessees,  or  occupiers  of  land  adjoining  or  near  to  the  site  ^^g^ns*1 
of  the  said  works,  or  any  of  them,  and  to  all  surveyors  of  except  for  pur- 
highways,  trustees,  and  commissioners  of  roads  and  paths,  eitTonine  and 
which   shall   be    taken,  used,  injured,    or    temporarily  stations; 
occupied  for  any  of  the  purposes  hereinbefore  mentioned 
of  the  said  works,  or  for  leading  materials  thereto,  or 
otherwise  howsoever,  and  to  all  other  persons  whomso- 
ever entitled  in  that  behalf  in  respect  of  all  loss  or  damage 
to  be  occasioned  to  or  sustained  by  them  or  any  of  them, 
by  or  by  reason  of  the  execution  of  the  works  hereby  con- 
tracted for,  pr  by  reason  of  the  execution  of  all  or  any  of 
the  powers  by  the  said  Acts,  or  any  of  them  granted  (save 
and  except  that  land  shall  be  bought  by  the  Company  as 
the  actual  site  of  the  said  works)  or  by  reason  of  the 
neglect  or  omission  of  the  contractor  to  comply  with  all 
or  any  of  the  provisions  of  the  said  Acts,  or  any  of  them, ' 
or  of  these  presents,  and  that  compensation  and  satisfac- 
tion shall  extend  to  and  include  all  royalties,  rents,  and 
other  payments  for  getting  stone,  sand,  gravel,  rubble, 
clay,  or  other  materials  for  the  works  hereby  contracted 
for,  or  any  of  them,  or  which  shall  be  procured  elsewhere 
than  from  the  site  of  the  same  works,  and  also  shall  pay 
all  compensation   and  satisfaction  which  shall  become 
payable  for  or  in  respect  of  any  damage  which,  during 
the  progress  of  the  same  works,  shall  be  occasioned  by 
the  diversion  or  interruption  of  any  rivers,  streams,  water- 
courses, roads,  or  streets,  or  by  any  of  the  operations 
connected  therewith,  or  by  procuring,  carrying,  or  con- 
veying, or  laying  any  materials  elsewhere  than  upon  the 
site  of  the  same  works,  and  for  or  in  respect  of  any  damage 
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P  RECEDRNT 
XXIX. 

CONTRACT 

(8IMPLB)  FOR 

MARINO  A 

RAILWAY. 


8.  —to  make  all 
temporary  and 
new  roads  and 
bridges. 


0.  Contractors 
plant  to  become 
the  property  of 
Company  till 
removed  with 
engineer's  per- 
mission on  com- 
pletion of  works ; 


that  may  be  occasioned  by  the  burning  of  bricks,  straying 
of  cattle  or  animals  in  consequence  of  the  want  of  suf- 
ficient fences,  gates,  bars,  or  other  precautions,  and  the 
contractor  shall  defend  and  indemnify  the  Company  from 
and  in  respect  of  all  such  damage  as  aforesaid,  and  every 
penalty  to  be  incurred  under  the  23rd,  54th,  57th,  and 
58th  sections  of  the  Railway  Clauses  Consolidation  Act, 
1845. 

6.  In  every  case  where,  in  the  execution  of  any  of  the 
works,  any  public  or  private  road,  way,  or  bridge  shall  be 
cut  through,  raised,  or  sunk,  or  interfered  with  so  as  to  be 
impassable  or  dangerous,  the  contractor  shall,  instead 
thereof,  cause  a  sufficient  road,  way,  or  bridge  to  be 
made,  and  every  such  substituted  road,  way,  or  bridge 
shall,  at  the  expense  of  the  said  contractor,  be  made  and 
maintained  in  a  state  as  convenient  as  that  interfered, 
with,  or  as  nearly  so  as  can  be,  and  if  any  such  former 
road,  way,  or  bridge  cannot  be  restored  compatibly  with 
the  formation  and  use  of  the  works  hereby  contracted  for, 
the  contractor  shall,  at  his  own  expense,  cause  such  sub- 
stituted road,  way,  or  bridge  to  be  put  into  a  permanently 
substantial  condition  equally  convenient  with  such  former 
road,  way,  or  bridge,  or  as  nearly  so  as  can  be,  and  if 
such  former  road  or  way  can  be  restored  compatibly  with 
the  formation  and  use  of  the  same  works,  then  the  con- 
tractor shall,  at  his  own  expense,  make  such  restoration, 
and  every  such  substituted  road  and  way  shall  be  put 
into  such  condition  as  aforesaid,  or  such  former  road  or 
way  shall  be  restored,  as  the  case  may  be,  within  such 
period  after  the  commencement  of  any  such  operations  as 
aforesaid,  as  the  acting  engineer  of  the  Company  shall,  by 
any  writing  under  his  hand,  direct  or  appoint. 

7.  All  materials,  horses,  engines,  tools,  implements, 
and  plant,  brought  or  left  by  or  on  account  of  the  con- 
tractor, on  or  near  to  the  site  of  any  works  to  be  done 
under  this  contract,  in  order  to  be  used  or  employed  in 
or  about  the  same,  save  and  except  such  as  shall  be 
returned  and  removed  under  the  order  of  the  engineer  to 
the  said  Railway  Company,  shall  from  the  time  of  their 
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being  so  brought  and  left  as  aforesaid,  become  and  be      *???£KT 

considered  as  the  property  of  the    Company,   subject         

to  the  purposes  of  the  works  for  which  they  shall  be  so  tBJ5J|"J£ "  m 
brought  or  left,  and  to  other  the  provisions  of  this  agree-       making  a 

ment,  and  shall  not  be  taken  away,  possessed,  or  disposed — — 

of  by  any  person  whomsoever,  except  for  the  purposes  of 
the  said  works,  without  the  written  licence  of  the  said 
engineer ;  but  the  Company  shall  not  be  answerable  for 
any  loss  or  damage  thereto  by  theft,  fire,  floods,  acci- 
dental* or  other  injuries  by  weather  or  otherwise  how- 
soever :  Provided  always,  that  upon  the  completion  of  all  l0-  -^bnt  on  en- 

.,  11.  *   i  ,•*    i    i        ,1  •  -  ,,       gineer s certifying 

the  works  being  duly  certified  by  the  engineer  of  the  that  works  are 
Company,  and  upon  payment  by  the  contractor  of  all  J2£2fto°  ** 
moneys  due  to  the  Company  under  these  presents,  and  contractor. 
on  the  full  performance  of  this  agreement,  such  of  the 
said  materials,  horses,  engines,  tools,  implements,  and 
plant  as  shall  not  have  been  used  or  converted,  and  shall 
remain  undisposed  of  in  the  possession  or  custody  of  the 
Company,  shall  be  relinquished  by  them  to  the  contractor, 
upon  condition  of  his  removing  the  same  immediately 
from  the  premises  of  the  Eailway  Company. 

8.  The  contractor  shall  make  and  execute  any  additions,  11.  Additions 
deviations,  or  alterations  from  or  in  respect  of  the  works  tionsof,  works 

set  forth  in  the  specifications   and  drawings,  or  in  the  to  be  executed 

-i        i.  ..        ,i  i  •  i    ii  •  i.       ,i       at  scheduled 

mode  of  executing  the  same,  which  the  engineer  for  the  prices. 

time  being  of  the  Company  may  from  time  to  time  require 
during  the  progress  of  the  works,  the  charges  in  respect 
of  which  are  to  be  added  to  or  deducted  (as  the  case  may 
require)  from  the  contractors  bill,  according  to  the  sche- 
dule of  prices  accompanying  this  contract. 

9.  The  contractor  shall  take  down  and   remove  all  IfJS^S0* 

to  remove  ail 

buildings,  walls,  trees,  and  timber  now  upon  the  land  to  existing  buiid- 
be  occupied  or  required  for  the  works,  but  may  purchase  JJJJ  materials 
the  same  at  a  fair  valuation,  to  be  ascertained  in  a  usual  at  a  valuation; 
manner. 

10.  The  contractor  shall  be  answerable  for,  restore,  and  18.— make  good 
make  good  all  injuries,  damages,  re-erections,  and  repairs  and  injuries  to 
occasioned  or  rendered  necessary  by  accidental  causes,  w^^orto 
or  by  flood,  storm,  tempest,  fire,  trespasses,  or   other 
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PRKCEDW 

iXXIX, 

OOHTRAOT 

(bmplk)  FOE 

MAKING  A 
RAILWAY. 

14.  Company  to 
pay  a  fixed  price 
for  the  works 

by  a  percentage 
monthly  on  the 
value  of  work 
actually  done 

on  receipt  of 
engineer's  cer- 
tificate. 

Engineer  to  give 
certificate,  or 
state  his  reasons 
for  refusal ; 

— balance  to  be 
paid  two  months 
after  line  is  open 
for  traffic 


15.  Engineer 
may  require 
removal  of  un- 
sound materials 
and  defective 
work; 


and  on  failure 
by  contractor, 
to  employ  at  his 
cost  other  per- 
sons to  do  the 
work. 


means,  to  all  or  any  portion  of  the  works,  previously 
to  the  engineer  haying  certified  the  completion  to  his 
satisfaction  of  the  whole  of  the  works  comprised  in  this 
contract. 

11.  The  Company  shall  pay  to  the  contractor  for  the 
full  and  perfect  completion  of  this  contract  the  sum  of 

£ ,  hy  instalments,  and  in  manner  following  (that  is 

to  say),  at  the  rate  of  80  per  cent,  monthly  upon  the 
amount  and  value  of  the  work  actually  done,  including 
the  materials  wrought  up  and  fixed  within  fourteen  days 
after  the  receipt  by  the  Company's  secretary  of  a  certifi- 
cate of  the  amount  and  value  of  such  work,  signed  by  the 
engineer,  or  resident  engineer,  of  the  said  Railway  Com- 
pany, who  shall  duly  sign  such  certificates  upon  applica- 
tion of  the  contractor,  or  state  his  reasons  for  not  doing 
so,  and  the  balance  remaining  due  to  the  contractor 
shall  be  paid  within  two  calendar  months  after  the 
engineer  of  the  Company  shall  have  certified,  in  writing 
under  his  hand,  that  the  works  hereby  contracted  for  are 
completely  finished  and  in  proper  order  for  traffic,  and 
that  such  balance  is  due  to  the  contractor. 

12.  The  engineer  for  the  time  being  of  the  Com- 
pany, or  his  deputy  or  superintendent  of  works,  shall 
have  power  to  require  the  contractor  to  remove  from  the 
Company's  premises  all  materials  not  in  accordance  with 
the  specification  or  drawing,  or  otherwise  unsound,  ill 
seasoned,  defective  or  improper,  and  also  to  require  the 
contractor  to  take  down  and  remove  all  work  not  done 
according  to  the  specification,  or  otherwise  improperly 
executed,  and  in  either  case  to  require  proper  and  satis- 
factory materials  and  works  to  be  substituted,  and  if 
after  fourteen  days'  notice  of  any  such  requisition  the 
contractor  shall  not  comply  with  the  same  in  all  respects, 
to  the  satisfaction  of  the  said  engineer,  it  shall  be  lawful 
for  the  latter  to  cause  the  proper  materials  and  works  to 
be  found  and  executed  by  some  other  person  or  persons, 
and  the  costs,  charges,  and  expenses  of  the  same,  or  other- 
wise incurred  thereby,  with  all  damages  whatever,  shall 
be  deducted  from  the  amount  payable  to  the  contractor 
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under  the  contract,  or  otherwise  paid  by  the  contractor  to      p™yHT 

the  Company.  " 

13.  The  engineer  for  the  time  being  may  require  the     JJJ^^ 
contractor    to    provide  at  all  times  such  number  and       makihoa 
quantity  of  efficient  workmen,  agents,  horses,  engines,  RAIl,WAT' 


buildings,  huts,  machinery  power,  and  plant  of  every  kind,  16«  Engineer 
as  he  thinks  expedient  for  the  expeditious  and  satisfactory  number  of  men, 
progress  of  the  works,  and  for  such  period  and  in  such  J0™**  engines, 
places  as  he  may  deem  requisite,  and  if  upon  written  ployed  from 
notice  thereof  to  the  contractor  such  requisition  be  not  JSnta^t^6  by 
complied  with,  the  Company  may,  at  the  cost  and  expense  ^  OT  failuw 
of  the  contractor,  provide  and  pay  for  the  requisite  work-  by  contractor, 
men,  agency,  horses,  engines,  buildings,  huts,  machinery  SSL6**  hi«7 
power,  and  plant,  and  retain  or  deduct  the  costs  and  «!«■•• 
expenses  incurred  thereby  out  of  any  moneys  due  or  to 
become  due  to  the  contractor,  who  shall  otherwise  also  be 
liable  for  the  amount  thereof,  and  the  Company  shall  also  and  use  bis 
be  at  liberty  to  use,  in  advancing  the  works,  the  horses,  p    *    * 
engines,  implements,  buildings,  huts,  machinery  power, 
and  plant  provided  by  the  contractor. 

14.  In  case  the  contractor  shall  not  continue  to  execute  17.  If  contractor 
and  advance  the  works  to  the  satisfaction  of  the  engineer  WOrks  to  engi- 
for  the  time  being  of  the  Company,  or  his  deputy,  or  shall  J*^1  ^jjjjf " 
delay  the  same  from  any  other  cause  than  the  default  of  become  bank- 
the  Company,  and  continue  such  default  seven  days  or  JJ^^hwiSe 
more  after  notice  in  writing  thereof  given  to  him  under  contract. 

the  hand  of  the  engineer  or  secretary  of  the  Company,  or 
if  before  the  completion  of  the  contract  the  contractor 
shall  become  bankrupt,  then  and  in  any  of  these  cases  the 
Company  may,  if  they  think  fit  (and  without  prejudice 
and  in  addition  to  any  other  remedy  they  may  have  in  the 
premises)  determine  this  contract,  and  in  that  case  all 
moneys  then  due  to  the  contractor,  and  all  penalties  and 
sums  for  non-fulfilment  of  contract,  and  all  materials, 
horses,  engines,  buildings,  huts,  tools,  implements,  and 
plant  provided  by  the  contractor  shall  be  forfeited  to  and 
become  the  property  of  the  Company. 

15.  In  case  of  terms  repeated  wholly  or  partially  in  the  38-  Repetitions 

and  variations 

contract  and  the  specification,  or  any  of  them,  the  Com-  in  terms  of  con- 
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(simple)  FOR 

HAKIxa  A 
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tract  and  speci- 
fication to  be 
construed  most 
favourably  to 
Company. 

19.  Everything 
not  otherwise 
provided  for,  to 
be  at  contrac- 
tor's expense. 

20.  Represen- 
tatives to  be 
bound  by,  and 
have  benefit  of 
contract. 

Contractor  not 
to  assign  or 
sublet  contract 
without  consent. 


21.  Errors  in 
specifications  to 
be  corrected  and 
executed  at 
scheduled  prices. 


22.  Arbitration 
clause. 


pany  may  adopt  both  or  either  of  the  provisions,  so  as  to 
secure  in  all  cases  the  most  ample  protection. 

16.  Whenever  any  work,  materials,  labour,  agency, 
tools,  machinery,  plant,  or  thing  whatever  is  in  this  con- 
tract, or  in  the  specification  or  drawing  named  or  implied 
to  be  done,  executed,  or  provided,  it  shall,  in  all  cases 
(unless  herein  or  in  such  specification  expressly  stated  to 
be  done  or  provided  at  the  cost  of  the  Company)  be 
deemed  and  taken  that  the  same  shall  be  entirely  done 
and  provided  at  the  cost  and  expense  of  the  con- 
tractor. 

17.  The  term  "  the  Company,"  whenever  used,  shall 
include  the  assigns  of  the  Company,  and  the  term  "  con- 
tractor," when  herein  used,  shall  extend  to  his  executors 
and  administrators,  unless  otherwise  inconsistent  with  the 
provisions  of  the  contract;  but  the  contractor  shall  not 
assign  [or  sub-let]  the  contract  without  the  licence  of  the 
Company,  to  be  signified  by  some  minute  of  the  direc- 
tors, verified  by  the  hands  of  two  directors  and  the 
secretary. 

18.  Any  work  which  may  have  been  incorrectly  described 
in  kind,  quality,  and  contents,  in  the  detailed  estimate  of 
the  said  works  furnished  by  the  Company  to  the  contractor, 
and  accompanying  the  contract,  shall  be  done  and  exe- 
cuted by  the  contractor,  and  the  charges  in  respect  of  the 
same  shall  be  added  to  or  deducted  (as  the  case  may 
require)  from  the  contractor's  bill,  according  to  the  said 
schedule  of  prices. 

19.  All  disputes  and  differences  as  to  the  true  intent 
and  meaning  of  the  contract  and  specifications,  drawings, 
detailed  estimate  or  schedule  of  prices,  or  any  of  them,  or 
any  part  thereof  respectively,  or  relating  to  the  works  and 
materials,  or  the  kind  and  quality  thereof,  or  to  the  rate 
of  progress,  regularity,  and  efficiency  of  the  works  or 
workmen,  or  as  to  any  thing  contained  in  this  contract, 
or  in  the  specifications,  drawings,  detailed  estimate,  or 
schedule  of  prices,  or  any  diminutions,  additions,  or  altera- 
tions of  works  or  matters  therein  named,  provided  for,  or 
referred  to,  or  as  to  any  alterations  or  incorrect  descrip- 
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tion  of  work,  or  contents,  which  may  be  considered  to 
place  the  contractor  at  greater  inconvenience  or  cost,  or 
as  to  the  proper  maintenance  of  the  works,  or  as  to  any 
interim  or  final  settlement  of  accounts,  or  as  to  any 
other  matter  connected  with  this  agreement,  the  general 
or  special  specification,  drawings,  detailed  estimate,  or 
schedule  of  prices,  or   any  of  them,  the  same  shall  be 

referred  to  ,  civil  engineer,  or,  in  case  of  his  death, 

to  the  principal  engineer  for  the  time  being  of  the  Com- 
pany, notwithstanding  the  fact  that  he  be  the  engineer 
of,  and  a  shareholder  in  the  Company,  and  in  such  re- 
ference the  said  arbitrator  shall  have  the  like  power  as 
if  he  had  been  appointed  sole  arbitrator  or  umpire  under 
the  provisions  of  the  Bailway  Clauses  Consolidation  Act, 
1845,  and  may  also  make  his  award  by  certificate  or 
otherwise,  interim  from  time  to  time,  or  final  (any  rule 
or  decision  of  law  or  equity  to  the  contrary  notwith- 
standing), which  award,  certificate,  or  decision  shall  be 
binding  and  conclusive,  and  the  submission  hereby  made 
shall  be  at  the  instance  of  either  party  made  a  rule  of 

Her  Majesty's  Court  of .    In  witness,  &c.  {supra, 

p.  147.) 
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F&VCBDS5T 

XXX. 

COHTRACT 

FOR  MAKING  A 

RAILWAY 

(strinqbnt). 


1.  Parties. 


2.  Recites 
tender  by  con- 
tractors to  exe- 
cute works  at 
scheduled  prices, 
and  acceptance 
of  tender. 


AGREEMENT  under  seal  between  a  Railway  Company 
and  a  Firm  of  Contractors  for  Making  a  Railway, 
with  stringent  provisions  for  securing  the  per- 
formance of  the  contract  to  the  satisfaction  of  the 
Company's  Engineer,  and  making  the  obtaining  his 
Certificate  a  Condition  precedent  to  the  Con- 
tractor's right  to  recover  any  payment  {a). 

THIS  AGREEMENT,  made,  &c,  between  A.  B.,  CD., 
and  E.  F.,  all  of,  &c,  carrying  on  the  business  of  a 
contractor  for  public  works  in  copartnership  under  the 
firm  of  A.  B.  and  Co.  of  the  one  part,  and  the  ■— 
Railway  Company  of  the  other  part :  Whereas  the  said 
Company  advertised  for  tenders  for  the  execution  of  the 
works  mentioned  and  referred  to  in  the  first  schedule 
hereto,  according  to  the  specifications  and  plans  relating 
to  the  same  hereto  annexed,  and  to  the  provisions  of  this 
agreement,  and  the  said  A.  B.,  C.  D.,  and  E.  F.,  sent  in 
to  the  Company  their  tender  for  the  execution  of  the  said 
works  according  to  the  said  specifications,  plans,  and 


Obtaining 
engineer's  cer- 
tificate may  be 
made  a  condition 
precedent  to 
contractor's 
right  to  pay- 
ment. 

Arbitration 
clauses  ex- 
cluding jurisdic- 
tion of  couits. 


(a)  The  clauses  in  the  text  are  substantially  the  same  as  the  similar 
clauses  in  the  contract,  the  subject  of  dispute  in  Scott  v.  Corporation 
of  Liverpool^  I  Giff.  216 ;  3  D.  G.  &  J.  334;  and  having  stood  the 
test  of  litigation  may  be  relied  on  as  making  the  contractor's  right  to 
payment  conditional  on  their  obtaining  the  engineer's  certificate,  and 
as  constituting  the  engineer  the  sole  judge  in  all  questions  arising 
between  the  contractors  and  the  company :  see  Westwoody.  Secretary 
of  State  for  India,  1  N.  R.  262.  The  validity  of  such  stipulations 
has  been  disputed  in  courts  of  law  and  equity  on  the  ground  that 
they  attempt  to  oust  the  jurisdiction  of  the  superior  Courts :  Morton 
y.  Sayersy  4  H.  &  N.  643,  and  cases  there  cited ;  bat  the  judgment  of 
the  House  of  Lords  in  Scott  v.  Avery,  5  H.  L.  Ga.  812,  is  an  authority 
for  holding,  at  any  rate,  that  an  agreement  to  refer  a  question  of 
amount,  and  to  exclude  the  jurisdiction  of  the  ordinary  tribunals  till 
an  award  has  been  made,  is  valid. 
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agreement,  at  or  for  the  several  prices  and  sums  of  money      Pmotoeht 
set  forth  in  that  behalf  in  the  last  column  of  the  said         XXX* 

first  schedule  hereto,  amounting  altogether  to  £ ,  and       ooktkaot 

the  Company  accepted  the  said  tender :  NOW  THESE     *°LSlw1t°  * 
PRESENTS  WITNESS,  that  the  parties  hereto  hereby     ("»'»«**)- 
mutually  contract,  undertake,  and  agree  with  each  other,  3.  Witnesses 
and  that  the  said  A.  B.,  C.  D.,  and  E.  F.,  so  far  as  the  JEStJR 
stipulations  and  provisions  of  these  presents,  and  the  nante- 
works,  matters,  and  things  herein  mentioned  or  referred 
to  are  to  be  performed,  observed,  executed,  or  done  by 
them,  do  hereby  for  themselves,  their  heirs,  executors, 
and  administrators,  and  every  two  of  them,  do  hereby  for 
themselves,  their  heirs,  executors,  and  administrators, 
and  each  one  of  them  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,   covenant  with  the  said 

- Railway  Company  and  their  assigns,  And  the  said 

Railway  Company,  so  far  as  the  said  stipulations, 

provisions,  matters,  and  things  are  to  be  performed, 
observed,  executed,  or  done  by  the  said  Company,  do 
hereby  for  themselves  and  their  assigns,  covenant  with 
the  said  A.  B.,  C.  D.,  and  E.  F.,  their  executors  and 
administrators,  and  separately  with  each  of  them,  his  exe- 
cutors and  administrators,  in  manner  following,  that  is 
to  say: 

1.  The  said  A.  B.,  C.  D.,  and  E.  E.  (hereinafter  Contractors  to 
referred  to  as  the  contractors),  shall  well,  substantially,  cxecute  worka» 
and  in  a  workmanlike  manner  with  the  best  materials 
of  their  respective  kinds,  and  to  the  satisfaction  of  the 
engineer  for  the  time  being  of  the  said  Company,  make, 
execute,  and  complete  in  every  respect,  and  deliver  up  to 
the  Company  the  several  works  mentioned  or  referred  to 
in  the  first  schedule  hereto,  according  to  the  plans  and 
specifications  relating  to  the  same,  and  subject  to  the 
provisions  of  the  said  specifications  and  of  this  agree* 
ment,  with  such  additions  to  enlargements  and  alterations 
of  and  deviations  from  the  same  works  and  specifications 
(if  any)  as  the  engineer  for  the  time  being  of  the  Company 
may  from  time  to  time  during  the  progress  of  the  works 
direct  in  writing,  and  the  Company  will  pay  to  the  con- 
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and  company  to 
pay  for  them 
according  to  a 
schedule  of 
prices  ; 
— works  to  be 
completed  and 
delivered  by  a 
given  day. 


If  engineer  shall 
order  additional 
works  he  may 
allow  a  longer 
time  for  per- 
forming contract, 
which  otherwise 
shall  be  un- 
affected. 


tractors  at  the  times,  in  the  manner,  and  subject  to  the 
stipulations  hereinafter  mentioned,  the  several  sums  of 
money  specified  as  the  prices  of  the  said  works  respec- 
tively in  the  said  tender  sent  in  to  and  accepted  by  the 
said  Company  as  aforesaid,  and  set  forth  in  the  said 
first  schedule  hereto. 

2.  The  contractors  shall  truly  and  satisfactorily  com- 
plete their  undertaking  in  all  its  parts  on  or  before  the 

day  of ,  on  which  day  or  on  such  later  day 

as  may  be  allowed  in  writing  by  the  engineer  in  pur- 
suance of  the  power  hereinafter  for  that  purpose  con* 
tained,  the  contractors  shall  deliver  up  the  said  works 
to  the  Company :  Provided  always,  that  if  by  reason  of 
any  additions  to  or  enlargements  of  the  works  (which 
additions  and  enlargements  the  engineer  is  hereby  autho- 
rised to  make),  or  from  any  other  just  cause  arising  with 
the  Company,  or  with  the  engineer,  or  his  clerk,  assistant, 
or  inspector,  the  contractors  shall,  in  the  opinion  of  the 
engineer,  have  been  unduly  delayed  or  impeded  in  the 
completion  of  their  contract,  it  shall  be  lawful  for  the 
engineer  to  grant  from  time  to  time  by  writing  under  his 
hand  such  extension  of  time  as  to  him  may  seem  reason- 
able, without  hereby  prejudicing  or  in  any  way  affecting 
the  validity  of  this  contract,  or  the  sufficiency  of  the  said 
tender,  or  the  adequacy  of  the  sum  or  prices  therein  men- 
tioned, and  any  and  every  such  extension  of  time  shall  be 
deemed  to  be  in  full  compensation  and  satisfaction  for  and 
in  respect  of  any  and  every  actual  and  probable,  loss  or 
injury  sustained  or  sustainable  by  the  contractors  in  the 
premises,  and  shall  in  like  manner  exonerate  them  from 
any  claim  or  demand  on  the  part  of  the  Company  for  or 
in  respect  of  the  delay  occasioned  by  the  cause  and 
causes  in  respect  of  which  any  such  extension  of  time 
shall  have  been  made  but  not  further  or  otherwise. 
[Introduce  all  or  such  as  may  be  required  of  the  clauses 
numbered  2  to  17  inclusive  in  Precedent  XXIX.  supra, 
except  those  numbered  7,  8,  11,  12,  13,  14,  for  which 
other  clauses  of  a  different  or  more  stringent  character  are 
here  substituted.] 
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8.  The  plant,  tools,  and  materials  provided  by  the  Pbicwdiht 

contractors  shall,  in  all  cases,  from  the  time  at  which  they  • 

or  any  of  them  may  be  brought  npon  the  works  and  lands  ookt&aot 

taken  by,  or  on  behalf  of,  or  used  permanently  or  tern-  railway 

porarily  by,  or  on  behalf  of  the  Company,  and  during  the  (""»<"")■ 

construction  and  until  the  completion  of  the  said  works,  &  Contractors' 

become  and  continue  the  property  of  the  Company;  and  JLnj'a property " 

the  contractors   are  hereby  prohibited  from  removing  during  progress 
the  same,  or  any  part  thereof,  during  the  progress  of  //^  *fc/t~ 
the  works,  without  the  consent  in  writing  of  the  said 
engineer. 

4.  If  the  contractors  shall  become  bankrupt,  or  fail  in  7.  Power  for 
the  due  performance  of  any  part  of  their  undertaking,  termiw  amtnwt 
or  shall  not,  in  the  opinion,  and  according  to  the  deter-  <»  &iinre  or 
mination  of  the  said  engineer,  exercise  such  due  diligence,  tractors.00*" 
and  make  such  due  progress  as  would  enable  the  work 

to  be  efficiently  completed  at  the  time  and  in  the  manner 
aforesaid,  the  Company  may  determine  the  contract  by 
a  notice  in  writing  under  the  hand  of  their  secretary, 
and  may  enter  upon,  and  take  possession  of  the  said 
works,  and  of  the  plant,  tools,  and  materials  of  the  con- 
tractors, and  use  or  sell  the  same  as  the  absolute  property 
of  the  Company. 

5.  If  the  contract  shall  be  determined  as  aforesaid,  the  8.  Company  do- 
Company  may  relet  the  undertaking  of  the  contractors,  J^1^*  £^ 
or  any  part  thereof,  and  upon  such  conditions  as  they  may  **» 

think  fit;  or  from  time  to  time  may  engage  workmen,  and  or  engage 

provide  all  such  materials,  implements,  and  apparatus,  ^^teit, 

and  employ  the  same  in  such  manner  as  the  said  engineer 

and  his  said  clerk,  assistant,  or  inspector,  or  either  of 

them,  may  think  necessary  and  proper  for  completing  the 

said  works,  or  any  of  them,  or  for  repairing  and  remedying, 

or  endeavouring  to  repair  or  remedy  any  defects  which 

may  appear  therein;  and  when  the  contract  shall  have  and  engineer 

been  so  terminated,  or  so  soon  thereafter  as  the  said  ^  h*  ££  a 

engineer  may  think  convenient,  the  said  engineer  shall  fix  J*™**  by»  *nd 

and  determine  what  amount  (if  any)  is  then  reasonably  tractor* ; 

earned  by  the  contractors  in  respect  of  work  actually  done, 

and  in  respect  of  the  value  of  any  materials,  implements, 

VOI*  1L  M 
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but  payment 
not  to  be  made 
till  twelve 
months  after 
completion  of 
works ; 

damages,  costs, 
and  expense*  to 
be  deducted 
from  moneys 
earned, 


and  to  be  re- 
coverable from 
contractors. 


9.  Liquidated 
damages  for 
delay  by  con- 
tractors. 


t 


10.  Times  and 
manner  of  pay- 
meut  to  con- 
tractors. 


and  tools  provided  by  the  contractors,  and  taken  to  by 
the  Company;  and  the  amount  thereof,  after  allowing  for 
all  sums  then  already  paid  to  the  contractors  on  account, 
shall  remain  in  the  hands  of  the  Company,  without 
interest,  until  twelve  months  after  the  date  of  the  engi- 
neer's certificate  of  the  final  completion  of  the  works  as 
herein  provided ;  and  the  said  engineer  shall  be  at  liberty 
to  authorise  by  his  certificate  the  Company  to  deduct  the 
damages,  losses,  costs,  charges,  and  expenses  in  his 
opinion  incurred  by  them  in  consequence  of  the  premises, 
or  to  which  they  may  be  put  or  be  liable,  together  with 
the  forfeitures  (if  any)  incurred  by  the  contractors  from 
any  sum  or  sums  of  money  which  would  so  become  due 
and  owing  to  the  contractors,  and  in  case  such  sum  or 
sums  of  money  shall  not  be  sufficient  to  defray  such 
damages,  losses,  costs,  charges,  expenses,  and  forfeitures, 
then  the  contractors  will  forthwith  pay  the  deficiency  to 
the  Company,  and  it  shall  be  lawful  for  the  Company 
to  recover  the  same  from  the  contractors  by  action  at  law 
or  otherwise. 

6.  If  the  contractors  shall  fail  in  the  due  performance 
of  their  contract  by  and  at  the  time  or  times  herein- 
before mentioned  or  referred  to,  or  at  other  the  day  or 
days  to  which  the  period  of  completion  may  have  been 
extended,  they  shall  be  liable  to  pay  to  the  Company 
as  and  for  liquidated  damages  the  sum  of  one  per  cent, 
on  the  amount  of  the  accepted  tender  for  each  and  every 
week  which  may  elapse  between  the  appointed  and  actual 
time  of  completion  and  delivery  hereinbefore  mentioned 
or  provided  for,  or  the  Company  may  deduct  the  same 
from  any  moneys  in  their  hands,  due  or  to  become  due 
to  the  contractors. 

7.  The  contractors  shall  be  entitled  to  payment  for 
their  work  in  manner  following  (that  is  to  say),  to  a 
monthly  instalment  equal  to  eighty  per  cent,  of  the  value 
of  the  amount  of  work  executed  in  the  then  preceding 
month;  to  a  further  instalment  of  ten  per  cent  of  the 
value  of  the  amount  of  work  executed,  when  such  works 
are   completed  and   delivered  to   and   accepted  by  the 
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Company  in  manner  aforesaid ;  and  to  the  balance,  what-      Prickmht 

ever  the  same  may  be  found  to  amount  to,  so  soon  as  ' 

the  responsibility  of  the   contractors   shall   cease   and       contract 

«•    *  -  i       i      «    i  •      <■        »    «*ii     -  .  ,     -       ,  fORMAKIHGA 

determine,  and  shall  be  entirely  fulfilled :  provided  that        railway 
no  money  shall  be  considered  to  be  due  and  owing,  and     (w*nrc***)* 
that  the  contractors  shall  not  make  any  claim  against,  or  Obtaining  engi- 
demand  upon,  the   Company  for  or  on  account  of  any  to  be  condition 
work  executed  by  the  contractors,  unless  the  said  engineer  JJJ2Srt 
shall  certify  the  amount  thereof,  and  that  the  contractors  right  to  pay- 
are  reasonably  entitled  to  such  instalment  or  balance  ment* 
respectively,  nor  unless  such  certificate  shall  have  been 
presented  to  the  secretary  of  the  Company ;  nor  shall  any 
such  sum  or  sums  of  money  be  considered  payable  to  the 
contractors,  until  the  expiration  of  seven  days  after  such 
certificate  shall  have  been  so  presented,  nor  shall  any 
omission  to  pay  the  amount  of  such  certificate  at  the 
time  the  same  shall  be  payable,  be  held  or  deemed  to 
vitiate  or  avoid  the  contract,  but  in  such  case  the  con- 
tractors shall  be  entitled  to  interest  thereon  at  and  after 
the  rate  of  ten  per  cent,  per  annum  for  such  time  -as  such 
omission  shall  continue. 

8.  The  contractors  Bhall,  on  the  due  performance  of  J*-  Balance  in 
their  contract,  be  entitled  to'  receive  from  the  Company  after  completion, 
interest,  at  the  rate  of  5  per  cent,  per  annum,  upon  such  *°  oarr3r  «>*"«*• 
sum  as  shall  remain  in  the  hands  of  the  Company  from 

the  time  of  delivery  and  acceptance  as  aforesaid  to  the 
time  at  which  the  responsibility  of  the  contractors  shall 
have  terminated. 

9.  If  any  doubt,  dispute,  or  difference  arising,  or  hap-  12« .Company's 

.     V  •       ii.  -j  i  ,  engineer  to  be 

pemng,  touching,  or  concerning  the  said  works,  or  any  of  sole  judge,  and 

them,  or  relating  to  the  quantities,  qualities,  description,  *£^d*  ^  di*' 

or  manner  of  work  done  and  executed,  or  to  be  done  and 

executed  by  the  contractors,  or  to  the  quantity  or  quality 

of  the  materials  to  be  employed  therein,  or  in  respect  of 

any  additions,  deductions,  alterations,  or  deviations  made 

in,  to,  or  from  the, said  works,  or  any  part  of  them,  or 

touching  or  concerning  the  meaning  or  intention  of  the 

specifications  and  of  this  agreement,  or  of  any  part  thereof, 

or  of  the  contract  entered  into  by  and  between  the  Com- 

M  2 
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pany  and  the  contractors, or  of  any  plans,  drawings,  instruc- 
tions, or  directions  referred  to  in  the  said  specifications  or 
the  contract,  or  which  may  be  furnished  or  given  during 
the  progress  of  the  works,  or  touching  or  concerning  any 
certificate,  order,  or  award  which  may  have  been  made  by 
the  said  engineer,  or  in  anywise  whatsoever  relating  to  the 
interests  of  the  said  Company,  or  of  the  contractors  in 
the  premises,  every  such  doubt,  dispute,  and  difference 
shall  from  time  to  time  be  referred  to,  and  be  settled  and 
decided  by  the  said  engineer,  who  shall  be  competent  to 
enter  upon  the  subject  matter  of  such  doubt,  dispute,  or 
difference,  with  or  without  formal  reference  or  notice  to 
the  parties  to  this  agreement,  or  either  of  them,  and  who 
shall  judge,  decide,  order,  and  determine  thereon ;  and  to 
the  said  engineer  shall  also  be  referred  the  settlement  of 
this  contract,  and  the  determination  of  the  sum  or  sums, 
or  balance  of  money  to  be  paid  to  or  received  from  the 
contractors  by  the  Company. 

10.  The  directions,  decisions,  admeasurements,  valu- 
ations, certificates,  orders,  and  awards  of  the  said  engineer 
(which  said  directions,  decisions,  admeasurements,  valua- 
tions, certificates,  orders,  and  awards  respectively  may 
be  made  from  time  to  time);  shall  be  final  and  binding 
upon  the  Company  and  contractors  respectively,  and 
shall  not  be  set  aside  or  be  attempted  to  be  set  aside  or 
objected  to  on  account  of  the  said  engineer  being  a 
shareholder  in  the  Company,  or  on  account  of  any  tech- 
nical or  legal  defects  therein,  or  in  this  specification,  or  in 
the  contract  founded  thereon,  or  on  account  of  any  infor- 
mality, omission,  delay,  or  error  of  proceeding  in  or  about 
the  same,  or  any  of  them,  or  in  relation  thereto,  or  on  any 
other  ground,  or  for  any  other  reason,  or  for  any  pretence, 
suggestion,  charge  or  insinuation  of  fraud,  collusion,  or 
confederacy  or  otherwise  howsoever ;  and  it  shall  not  be 
competent  for  the  contractors  or  the  Company  to  except, 
in  law  or  in  equity,  to  any  hearing  or  determination 
before  or  of  the  said  engineer,  or  of  any  certificate,  order, 
or  award  had,  proposed,  made,  or  executed  by  such 
engineer  on  the  ground  of  any  want  of  jurisdiction,  or 
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excess  of  authority,  or  irregularity  of  proceeding,  or  other-      Prroedmt 

wise  howsoever;  but  any  and  all  matters  made  the  subject  " 

of  any  such  hearing  or  determination,  or  included  in  any       coktoact 

.  °  .  TOR  XiKIKQ  A 

certificate,  order,  or  award,  and  whether  of  retrospective        railway 
or  prospective  operation  or  effect,  shall    be  held   and     fawum). 
deemed,  both  at  law  and  in  equity,  to  have  been  properly 
submitted  to  the  said  engineer,  and  be  taken  to  have  been 
properly  adjudicated  upon. 

11.  The  said  engineer  shall  not  be  made  a  party  to  or  14.  Engineer  not 
be  required  to  defend  or  answer  any  suit,  bill,  claim,  or  ^ytoanylegd 
proceeding  at  law  or  in  equity,  at  the  instance  of  the  proceeding!, 
Company,  or  of  the  contractors ;  nor  shall  the  said  engi- 
neer be  required  or  be  compellable  by  any  proceeding 
whatsoever,  either  at  law  or  in  equity,  or  otherwise,  to 

answer  or  explain  any  matter  touching  or  relating  to  any  or  give  his 
certificate  or  award  made  by  him,  or  to  state  or  show  *^S8  or 
how  or  why,  or  in  what  manner,  or  on  what  grounds  he 
settled,  ascertained,  or  determined,  or  omitted  to  settle, 
ascertain,  or  determine  any  matter  whatsoever,  nor  shall 
he  be  required  or  be  compellable  in  any  way  to  state  or 
give  his  reasons  for  any  proceeding  whatever  which  he 
may  take  or  direct  to  be  taken  in  or  about  the  premises, 
nor  shall  he  be  required  or  be  compellable  to  produce  or 
show  to  any  person  or  persons,  or  for  any  purpose  what-  or  produce 
soever,  any  plans,  drawings,  or  documents  whatsoever,  or  J*1*18, 
any  calculations  or  memoranda  whatsoever  in  his  pos- 
session or  power. 

12.  In  case  the  said  engineer  shall  be  put  to  any  costs,  15.  if  engineer  be 
trouble,  loss  of  time,  or  expenses  by  or  in  consequence  of  company1^? 
any  such  suit,  bill,  claim,  or  proceeding,  and  shall  make  contractors  to 
any  claim  or  demand  in  respect  thereof,  such  claim  or 

demand  shall  be  paid  and  satisfied  jointly  by  the  Com- 
pany and  contractors  as  expenses  mutually  incurred  in 
carrying  into  effect  and  winding  up  this  contract ;  and  it  Either  P«£y 
shall  be  competent  for  either  to  pay  for  and  on  behalf  of,  whole,  and  re- 
and  recover  a  moiety  of  such  claim  or  demand  so  paid  JJ££  J*™ o*he 
and  satisfied  from  the  other.  such  expenses. 

13.  Neither  the  contractors  nor  the   Company  shall  16.  Engineer's 
have  any  power  to  revoke,  annul,  or  interfere  with  the  be  revoked  by 

either  party. 
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authority  of  the  engineer ;  and  if  either  party  shall,  in  the 
opinion  of  the  engineer,  attempt  so  to  do,  or  to  hinder  or 
delay  the  engineer  from  making  any  certificate,  order,  or 
award,  it  shall  be  lawful  for  the  said  engineer,  if  he  shall 
see  fit  so  to  do,  to  proceed  ex  parte,  and  any  certificate, 
order,  or  award  which  may  be  made  by  him  thereafter 
shall  be  final,  binding,  and  conclusive  on  the  parties,,  not- 
withstanding any  attempted  revocation  by  either  of  them, 
or  otherwise. 

14.  This  submission  to  reference  may  be  made  a  rule 

of  Her  Majesty's  Court  of at  Westminster  on  the 

application  and  at  the  expense  of  the  Company,  or  of  the 
contractors  respectively,  pursuant  to  the  statute  in  that 
case  made  and  provided. 

15.  The  costs  and  charges  (if  any)  attending  any  such 
reference  as  aforesaid  shall  be  in  the  discretion  of  the 
said  engineer,  and  shall  be  paid  and  satisfied  according  to 
the  order  or  award ;  and  after  the  making  of  any  certifi- 
cate, order,  or  award,  certificates,  orders,  or  awards,  the 
said  Court  may,  as  often  as  it  sees  fit,  refer  back  the 
matters  so  referred  as  aforesaid,  or  any  part  of  them,  to 
the  said  engineer,  and  with,  upon,  and  subject-  to  such 
directions,  powers,  and  terms  as  to  the  said  Court  may 
seem  proper.    In  witness,  &c.  (supra,  p.  146.) 


Add  schedules,  and  annex  specifications  and  plans. 
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INTRODUCTION. 


An  historical  notice  of  the  forms  of  Assurances  F«rm»  of  »• 

ranoei. 

and  of  Precedents,  a  statement  of  the  principles  upon 
which  legal  instruments  are  framed,  and  a  detailed 
account  of  the  formal  parts  of  deeds,  will  be  found 
.  in  the  Introduction  to  the  first  volume  of  this  work. 

For  an   account  and  explanation  of  the  various  When  and  why 

firet  adopted.. 

deeds,  formerly,  and  now  used  for  conveying  land, 
of  the  circumstances  under  which  they  were  first 
adopted,  in  which  they  were  employed,  and  to  which 
they  owed  their  efficacy,  the  reader  is  referred  to 
Joshua  Williams'  Principles  of  the  Law  of  Real 
Property  (a),  a  book  which  is  in  the  hands  of  every 
Conveyancer :  the  present  work  deals  only  with  such 
as  are  in  use  at  the  present  day.     These  are  for  the  what  used  for 

i  ^i  •  conveying  free- 

COnveyance  of  freeholds, — A  Grant,  an  Appointment,  hold*. 

a  Feoffment,  a  Bargain  and  Sale,  and  a  Covenant  to 

stand  seised ;  for  Leaseholds  an  assignment.;  and  for 

equitable  estates  in  copyholds  an  Assignment,  or  a 

Release :  the  legal  estate  in  copyholds  is  conveyed, 

as  will  be  presently  mentioned,  not  by  any  deed  or 

(a)  A  common  conveyance  going  back  to  the  reign  of 
of  a  piece  of  freehold  land  Henry  VIII.  Wms.  R.P.  16. 
cannot  be  explained  without 
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instrument,  but  by  means  of  an  actual  surrender  of 
the  land  evidenced  by  a  record  of  the  act  on  the 
court  rolls.  Of  the  five  assurances  of  freeholds,  only 
two,  the  Grant,  and  the  Appointment,  are  now 
ordinarily  employed,  and  they  are  frequently  used 
in  combination. 

A  gr*nt.  Since  the  1st  of  October,  1845,  all  corporeal  as 

well  as  incorporeal  tenements  and  hereditaments  have, 
either  by  common  law  or  statute  (6),  been  deemed  to 
lie  in  grant  as  well  as  in  livery ;  and  a  deed  of  grant 
is  now,  under  ordinary  circumstances,  the  only  neces- 
sary as  well  as  most  appropriate  method  of  conveying 
freehold  estates. 

An  appointment.  An  appointment  is  a  declaration,  in  exercise  of  a 
power,  of  a  new  use  or  new  uses  upon  the  seisin  of 
the  grantee,  releasee,  or  feoffee  of  the  original  deed,  by 
which  the  power  was  created  ;  and  the  new  use  takes 
effect,  from  the  time  when  the  power  is  executed, 
as  if  it  had  been  created  by  the  deed  raising  the 
power.  The  most  familiar  instances  of  conveyances 
by  appointment  occur  in  those  cases  where  the 
vendor  is  seised  to  the  common  dower  uses,  and 
where  a  sale  is  made  of  a  settled  estate  under  a 
power  in  the  settlement;  in  the  former  case  it  is 
usual  to  confirm  the  appointment  by  a  grant  of  the 
fee  simple  limited  to  the  vendor  in  default  of  appoint- 
ment, on  the  ground  that  the  power  may  have  been 
extinguished,  though  if  the  power  still  exists,  the 
appointment  alone  is  an  effectual  conveyance ;  in  the 
latter  case  the  appointment  is  necessarily  used  alone, 

(6)  9  &  10  Vict,  c  106,  b.  1. 
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for  the  vendor  has  no  estate,  or  only  a  particular 
estate  in  the  land,  but  has  power  to  revoke  the  settle- 
ment, and  appoint  the  land  to  such  uses  as  the 
purchaser  desires.  Frequently,  indeed,  the  life  tenant 
and  donees  of  the  power  are  made,  in  addition  to  the 
appointment,  to  convey  their  estates  by  grant,  but 
this  practice  is  wrong :  for  if  there  is  any  question  as 
to  the  efficacy  of  the  appointment,  it  will  not  be 
removed  by  the  grant ;  and  it  cannot  be  the  pur- 
chaser's intention  to  take  the  life  estate,  and  run  a 
risk  as  to  the  fee  simple. 

A  feoffment  can  only  be  made  of  corporeal  here- 
ditaments, of  which  the  actual  possession  may  be 
delivered  to  the  feoffee,  and  it  derives  its  efficacy 
from  the  formal  delivery  of  possession  by  the  feoffor 
to  the  feoffee :  this  is  called  livery  of  seisin,  and 
without  it  a  deed  of  feoffment  only  passes  an  estate 
at  will  (c).  The  feoffment  was,  until  the  passing  of 
the  Act  for  amending  the  Law  of  Real  Property  (d), 
used  as  a  conveyance  by  a  corporation;  for,  some 
question  having  been  raised,  whether  a  corporation 
could  stand  seised  to  a  use,  it  was  not  considered 
prudent  to  take  a  conveyance  from  a  corporation  by 
lease  and  release,  unless  the  lease  were  a  common 
law  lease  perfected  by  actual  entry.  For  almost  all 
other  purposes  it  has  long  been  superseded  by  other 
conveyances,  and  at  the  present  day  it  is  employed 
in  this  country  only  as  a  conveyance  by  infants 
under  the  custom  of  gavelkind  (e) ;  but  it  is  under- 
stood that  in  the  Australian  Colonies  freehold  lands 

(c)  Cm,  t,  32,  a  4,  §  7.  («)  See  a  precedent  of  such 

(d)  8  &  9  Vict,  c  106.  *  feoffment,  post,  Prec.  VI. 
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are  often  conveyed  by  feoffment  (/).  A  feoffment 
made  under  a  custom  by  an  infant  need  not,  but  all 
other  feoffments  must  be  evidenced  by  a  deed  (y). 
iiferjof  seisin.  Livery  of  seisin  is  the  delivery  of  the  actual  pos- 
session ;  and  therefore  it  is  requisite  that  tenants 
for  life  or  years,  and  all  other  persons  having  any 
lawful  estate  and  possession  in  the  thing  whereof 
livery  is  to  be  made,  join  in  the  making  thereof, 
or  be  absent  from  the  land  during  the  livery  (A); 
and  a  feoffment  cannot  be  made  to  commence  in 
fiituro  (t). 

Livery  in  deed  is  performed  on  the  land  itself, 
either  in  person  or  by  attorney,  and  consists  in  the 
delivery  of  some  symbol  in  the  name  of  all  the  lands, 
and  the  actual  entry  of  the  feoffee  or  his  attorney. 
Livery  in  law  is  not  made  on  the  land,  but  in  sight 
of  it.  It  must  be  made  between  the  parties  them- 
selves, and  must  be  perfected  by  actual  entry  during 
the  joint  lives  of  the  feoffor  and  feoffee,  otherwise  it 
is  void  (A).  In  addition  to  the  livery  of  seisin,  the 
estate  which  the  feoffee  is  to  take  must  be  marked 
out,  whether  for  life  or  in  tail,  or  in  fee  simple  (/). 
Formerly,  a  feoffment  might  have  created  an  estate 
by  wrong,  i.e.,  a  larger  estate  than  the  feoffor  him- 
self possessed,  but  this  operation  of  a  feoffment  has 
been  taken  away  by  statute  (tn). 
a  bargain  and      ^  bargain   and    sale  operates    either   under   the 

(/)  See   Dart,  344,  a  (*),  (t)  Cru.  t  32,  c.  4,  §  21. 

as  to  forms  of  conveyances  in  (k)  Wms.  R  P.  130, 1  Steph. 

the  colonies.  Com.  512. 

(g)  8  &  9  Vict.  c.  106,  s.  3.  (1)  Wms.  R.  P.  130. 

(A)  Wma  R  P.  129.  (m)  8  &  9  Vict  c.  106,  s.  4; 
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Statute  of  Uses  (a),  for  which  purpose  it  must  be 
enrolled  within  six  months  after  its  date ;  or  as  an 
exercise  of  a  common  law  authority,  which  resembles 
an  appointment  in  deriving  its  effects  from  a 
power,  but  is  in  substance  altogether  different :  the 
latter  alone  is  now  used  as  a  mode  of  conveyance. 
A  direction  given  by  will  to  a  person  to  sell  land, 
without  a  devise  to  him  of  the  land,  gives  him  a 
power  to  convey  the  estate  to  the  purchaser;  the 
purchaser  takes  the  land  by  force  of  the  will,  and 
not  of  the  instrument  professing  to  be  the  convey- 
ance ;  and  in  such  an  instrument  the  "  estate  clause  " 
is  not  omitted  as  in  a  proper  appointment,  but  refers 
to  the  devisor,  instead  of  to  the  devisees  of  the 
power. 

A  covenant  to  stand  seised  derives  its  effect  from  Aeorentntto 

■tend  mjukI. 

the  Statute  of  Uses,  and  operates  without  transmu- 
tation of  possession.  Formerly,  if  a  person  cove- 
nanted for  himself  and  his  heirs,  that  for  a  certain 
consideration  another  should  have  his  lands,  although 
the  lands  did  not  pass  for  want  of  livery,  yet  the  use 
passed  to  the  covenantee,  who  thereby  acquired  the 
legal  estate  (0).  No  species  of  property  can  be  trans- 
ferred by  a  covenant  to  stand  seised,  which  cannot  be 
conveyed  to  a  use ;  and  the  covenantor  must  be  seised 
in  possession,  or  entitled  in  remainder  or  reversion,  at 
the  time  of  the  execution  of  the  deed,  because  the 
use  must  arise  out*  of  the  seisin  or  right  which  the 
covenantor  has  at  the  time  (p). 

and  see  Wins.  R  P.  133 ;    1  (0)  Cru.  t.  32,  c.  10,  §  2. 

Steph.  Com.  513.  (p)  Id.  §  10. 

(n)  27  Hen.  8,  a  10. 
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It  is  necessary  to  the  validity  of  a  covenant  to 
stand  seised,  that  the  consideration  be  natural  love 
and  affection  to  a  child  or  near  relation,  or  mar- 
riage Qp).  Where  a  deed  is  made  in  consideration  of 
a  sum  of  money,  it  will  not  operate  as  a  covenant  to 
stand  seised  (;).  No  use  can  be  declared  on  a  bar- 
gain  and  sale,  or  covenant  to  stand  seised,  to  the 
bargainee  or  covenantee,  because  these  conveyances 
only  pass  a  use,  and  the  legal  estate  and  possession 
is  transferred  by  the  statute,  so  that  a  use  declared 
on  them  is  a  use  upon  a  use  0). 
An  appointment,      Where  the  conveyance   is  made  by  appointment 

how  expreteod 

to  be  made.  under  a  power  it  is  usually  expressed  in  the  body  of 
the  deed  to  be  made  in  exercise  of  the  particular 
power,  and  of  every  other  enabling  power,  but  some- 
times ^only  generally  in  exercise  of  every  or  any 
enabling  power;  and  it  is  not  unusual,  where  any 
formalities  are  required  to  be  observed,  to  state  in  the 
body  of  the  deed  that  the  formalities  are  intended  to 
be  complied  with,  or  have  been  complied  with  in  the 
execution  of  the  conveyance.  This  prospective  state- 
ment of  what  is  intended  to  be  done  is,  however, 
valueless,  and  is  not  adopted  in  the  present  collection 
of  Precedents;  and  as  formalities  are  now  seldom 
required  to  the  exercise  of  powers,  the  practice  will 
probably  soon  become  as  obsolete  as  it  is  unneces- 
sary. 

BecitftiofiMtru-      If  a  deed  of   appointment    necessarily   contains 

ment  creating  . 

the  power  recitals,  the  instrument  creating  the  power  is  usually 

recited  formally,  so  far  at  least  as  to  show  how  the 

(p)  Cru.  t,  32,  c.  10,  §  13.  (r)  Id.  §  37. 

(?)  Id.  §  25. 
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power  must  be  executed;  but  there  is  commonly  no  commonly  nn- 

neoenaxy. 

reason  for  prefacing  the  operative  part  of  such  a  deed 
with  a  recital  merely  to  show  the  creation  of  the 
power,  since  the  power  may  usually  be  referred  to 
the  operative  part  as  well  by  reference  directly  to 
the  instrument  of  creation,  as  by  reference  to  a  recital 
of  it.  The  second  and  fourth  Precedents  in  this  col- 
lection contain  examples  of  appointments  without 
recitals.     In  every  case  where  formalities  of  execution  **&**  (or- 

'  mahties  of  exe- 

are  required  they  must  be  strictly  observed:   the  ration  moat  be 

draftsman  should  call  attention  to  them  by  a  note  in 

the  margin  of  the  draft ;  and  the  attestation  clause 

should  notice  that  they  are  complied  with.     It  is  rare 

to  find  at  the  present  day  any  greater  formality  required 

to  the  exercise  of  a  power  than  that  it  shall  be  by 

deed  executed  in  the  presence  of  and  attested  by  two 

or  more  credible  witnesses;  and  upon  this  point  it 

may  be  well  to  mention,  that  where  a  credible  witness  Credible  witness. 

is  required,  one  to  whom  an  estate  though  in  remainder 

is  limited  by  the  appointment  will  not  satisfy  the 

power  (s),  and  indeed  under  any  circumstances  a  person 

beneficially  interested  under  <a  deed  should  not  be 

an  attesting  witness. 

The  estate  which  the  purchaser  is  to  take  must  be    imitation  of 

estate  eon* 

marked  out  by  apt  words  of  limitation ;  for  a  con-    veyed. 
veyance  to  a  purchaser  simply,  without  any  words  of 
limitation,  would  give  him  merely  an  estate  for  his 
life(0- 

A    conveyance,  whether  by   feoflment,  grant,  or  —in  fc§  ample. 


(*)  Doe  v.  Keir,  4  Man.  &         (t)  Shepp.  Touch.  327. 
By.  101. 
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— where  no  use 
ie  declared. 


Declaration  of 
ante. 


Operation  of 
Statute  of  Uses. 


otherwise,  to  a  man  and  his  heirs,  confers  on  him  a 
fee  simple ;  so  that  though  conveyances  of  estates  in 
fee  simple  are  usually  made  to  the  purchaser,  his  heirs 
and  assigns,  for  ever,  yet  the  word  heirs  alone  gives 
him  a  fee  simple,  of  which  the  law  enables  him  to 
dispose,  and  the  remaining  words  have  at  the  present 
day  no  conveyancing  virtue  at  all,  but  are  merely  de- 
claratory of  that  power  of  alienation  which  the  pur- 
chaser would  possess  without  them  («).  Where  there 
is  on  the  face  of  the  conveyance  a  consideration  ex- 
pressed  for  it,  a  limitation  to  the  purchaser  and  his 
heirs,  without  any  declaration  of  a  use,  will  confer  a 
fee  simple ;  but  before  the  Statute  of  Uses  the  rule 
was  that  any  conveyance  made  to  another  without 
any  consideration,  or  any  declaration  of  a  use,  should 
be  deemed  to  be  made  to  the  use  of  the  party  con- 
veying ;  and  the  better  opinion  is  that  this  rule  has 
not  been  altered  by  the  statute.  In  order  to  avoid 
any  such  construction,  and  to  prevent  the  Statute  of 
Uses  from  immediately  undoing  all  that  has  been 
done,  it  is  usual  in  every  conveyance,  and  also  in  the 
charter  of  feoffment,  and  whether  made  for  a  con- 
sideration or  not,  to  limit  the  land  to  the  use  of  the 
purchaser,  his  heirs  and  assigns  (*),  or  to  such  uses 
as  he  shall  appoint,  and  in  default  of  appointment  to 
uses  which  practically  vest  the  fee  simple  in  him. 

Where  a  use  is  declared,  the  Statute  of  Uses  comes 
into  operation  and  vests  the  legal  estate  in  the  cestui 
que  use ;  and,  the  grantee  to  uses  being  a  mere  conduit 
pipe,  it  is  immaterial  whether  the  grant  be  made  unto 


(u)  Wms.  R.  P.  132. 


(x)  Wms.  R.  P.  168. 
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and  to  the  use  of  the  purchaser,  or  to  a  stranger  to  t 

the  use  of  the  purchaser. 

The  interposition  of  a  stranger  as  a  grantee  to  uses  Conveyance  by 

r  •         i*     a  man  to  use  of 

enables  a  man  to  convey  a  freehold  estate  tQ  himself;  Mmwif. 
whereas  previously  to  the  Statute  of  Uses,  in  conse- 
quence of  the  rule  of  the  Common  Law,  that  a  man 
cannot  take  an  estate  by  his  own  conveyance,  t.  e. 
unite  the  opposite  characters  of  grantor  and  grantee  (y), 
two  conveyances  would  have  been  necessary.  It  would 
have  been  requisite  for  him  to  convey  to  a  third  person, 
and  for  that  third  person  to  reconvey  to  him :  a  method 
which,  prior  to  the  Act  22  &  23  Vict.  c.  35,  s.  21,  was 
necessarily  adopted  under  similar  circumstances  with 
respect  to  leasehold  estates,  since  they  are  not  affected 
by  the  Statute  of  Uses  (z).  The  practical  benefit  thus 
derived  from  the  Statute  of  Uses  is  seen  in  the  familiar 
instances  of  a  man  settling  his  own  freehold  on  himself 
for  life  or  in  tail — and  of  a  surviving  trustee  limiting 
the  estate  to  the  use  of  himself  and  new  trustees. 

As  the  law  stood  before  the  statutes  of  the  3  &  4  objectofaiiuii- 

tation  to  uses 

Will.  4,  cc.  105  &  74,  a  woman  was  dowable  out  tobardow. 
of  all  the  tenements  of  which  her  husband  was  bene- 
ficially seised  at  law  or  in  fact,  for  an  estate  of  in- 
heritance in  possession  at  any  time  during  the  cover- 
ture, and  her  right  could  only  be  extinguished  by 
the  troublesome  and  expensive  process  of  levying  a 
fine.  Even  if  it  were  not  desired  to  alienate  the  land, 
in  the  husband's  lifetime,  dower  prevailed  against  his 
testamentary  disposition,  from  which  inconvenience  J^WC|hohw 
a   strong    prejudice    arose    against    dower,    and  it  marriage  was 

(y)  Pibw  v.  Mitford,  1  Veut.      1  Steph.  Com.  521. 
378 ;  1  Sand,  on  Uses,  131 ;         (z)  Wms.  R.  P.  169. 
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SSrw  Act.  became  desirable  to  devise  such  a  mode  of  limiting 
the  estate  as  should  give  a  husband  an  absolute 
power  of  disposing  of  the  land,  without  the  necessity 
of  his  wife's  concurrence,  and  should  prevent  her 
right  of  dower  from  attaching  if  he  did  not  dispose 
of  it.  Several  methods  by  which  it  was  attempted  to 
accomplish  this  object  were  formerly  in  use  (a),  but 
all  were  superseded  by  the  form  recommended  by 
Mr.  Fearne  in  his  work  on  Contingent  Remainders  (i), 
of  which  examples  are  given  in  the  second  and  fourth 
of  the  following  Precedents,  and  which  remains  in  use 
in  cases  where  the  purchaser  was  married  before  the 
1st  of  January,  1834,  when  the  Dower  Act  (c)  came 
into  operation. 

Form  of  dower  This  form  in  effect  consists  of  two  distinct  parts,  each 
of  which  answers  a  separate  object.  First,  a  general 
power  of  appointment  over  the  fee  simple  is  given  to  the 
purchaser,  by  limiting  the  land  to  such  uses  as  he  shall 
appoint,  thus  enabling  him  to  dispose  of  the  fee  simple 
without  his  wife's  concurrence  by  an  exercise  of  his 
power :  and  secondly,  the  land  is,  in  default  of  ap- 
pointment, limited  to  the  use  of  the  purchaser  for  his 
life,  with  remainder  to  a  trustee  and  his  heirs  during 
the  life  of,  and  in  trust  for  the  purchaser,  with  an 
ultimate  limitation  to  the  use  of  the  purchaser  in  fee 
simple.  The  value  of  the  second  part  of  the  form 
consists  in  the  interposition  of  a  vested  estate  of  free- 
hold between  the  life  estate  and  the  remainder  in  fee 
of  the  purchaser,  so  that  the  purchaser  has  not  at  any 

(a)  See  Co.  Litt.  379.  b.  n.      Butler's  note  on  the  forms. 
(!).  (c)  3  &  4  Will.  IV.,  c.  105. 

(b)  P.  347.     See,  too,   Mr. 
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time  during  his  life  an  estate  of  inheritance  in  posses- 
sion, out  of  which  estate  only  a  wife  married  before 
the  1st  of  January,  1834,  is  dowable. 

After  the  passing  of  the  Dower  Act  there  was  Dadjnto 

*  °  barring  dower 

usually  (though  unjustifiably)  added  to  the  dower  improper. 
uses  a  third  clause  declaring  that  any  widow  of  the 
purchaser  shall  not  be  entitled  to  dower.  This  clause 
derived  its  virtue  from  section  4  of  the  Dower  Act, 
which  provides  that  a  widow  shall  not  be  entitled  to 
dower  out  of  any  land  of  her  husband  when,  in  the 
deed  by  which  such  land  was  conveyed  to  him,  or  by 
any  deed  executed  by  him,  it  shall  be  declared  that 
his  widow  shall  not  be  entitled  to  dower  out  of  such 
land :  but  since  the  Act  makes  all  absolute  convey- 
ances, and  all  partial  estates,  interests,  and  charges 
made  or  created  by  a  husband's  deed,  agreement,  or 
will,  and  all  his  debts  and  incumbrances  affecting  his 
land  (d),  effectual  against  his  widow's  claim  to  dower 
without  any  such  express  declaration  as  that  referred 
to  in  the  4th  section,  the  only  practical  effect  of  the 
declaration  is  to  benefit  the  heir  of  an  intestate  pur- 
chaser at  the  expense  of  the  widow.  From  the  old 
prejudice  against  dower,  such  a  declaration  was 
formerly  introduced  almost  as  a  matter  of  course,  and 
without  any  instructions  from  the  purchaser  into 
nearly  every  conveyance  of  freeholds,  either  in  fee 
simple  or  to  dower  uses;  but  as  the  claims  of  the 
widow  to  a  provision,  which  the  law  makes  for  her, 
are  at  least  as  strong  as  those  of  the  heir  in  all  cases, 
and  are  far  stronger  where  the  purchaser  dies  with- 

(d)  Wms.  R.  P.  211  ;  Jones  v.  Jones,  4  K.  &  J.  3(31. 
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Widows  now 
dowable  of  equit- 
able estates  of 
inheritance,  and 
wife  not  barred 
of  dower  by 
dower  uses  with- 
out declaration. 


Declaration 
against  dower 
in  deed  prior  to 
1  Jan.  1834, 
inoperatire 
against  a  wife 
married  sub- 
sequently. 


Declaration  as 
to  status  of 
purchasers. 


out  issue,  the  practice  of  inserting  the  declaration  in 
conveyances  is  now  generally  condemned  (e),  and  is 
avoided  in  this  Collection  of  Precedents,  so  that  a 
widow  may  be  allowed  her  lawful  share  in  her  hus- 
band's lands  in  case  he  shall  not  dispose  of  them. 

The  Act  has  given  to  women,  married  after  the  1st 
of  January,  1834,  a  right  in  equity  to  dower  out  of 
their  husbands'  equitable  as  well  as  legal  estates, 
where  such  estates  are,  or  are  equal  to  an  estate  of  in- 
heritance in  possession,  except  estates  in  joint  tenancy: 
consequently,  their  right  to  dower,  where  not  expressly 
negatived  by  a  declaration,  is  no  more  defeated  by  a 
limitation  to  dower  uses  than  by  a  limitation  in  fee ; 
and  since  any  deed  executed  before  the  1st  of  January, 
1834,  is  by  the  14th  section  of  the  Act,  prevented 
from  defeating  or  prejudicing  any  right  to  dower,  even 
a  limitation  to  dower  uses,  accompanied  by  the  decla- 
ration contained  in  a  conveyance  executed  before  the 
1st  of  January,  1834,  will  not  bar  the  dower  of  a 
woman  married  after  that  date,  whose  husband  dies 
intestate  (/). 

It  has  been  not  unusual  to  add  to  a  limitation  to 
a  purchaser  in  fee  simple  a  declaration  that  he  mar- 
ried since  1st  January,  1834,  or  is  a  widower,  or 
bachelor,  with  a  view  to  prevent  troublesome  inquiries 
respecting  his  widow's  right  to  dower  in  dealings  with 


(e)  Sugd.  Stat.  248 ;  Sugd. 
V.  P.  458  ;  Dart,  350 ;  Wms. 
R.  P.  212  ;  Be  Lush's  Estate, 
5  D.  G.  &  Sm.  436. 

(/)  Fry  v.  Noble,  20  Beav. 
598  ;  7  De  G.  M.  &  G.  687  ; 
(but  as  to  this  case  see  Sugd. 


Stat.  250;)  Clarke  v.  Franklin, 
4  K.  &  J.  266.  It  seems  clear 
that  the  dower  of  a  woman 
married  before  the  day  named, 
is  barred  by  the  common  uses 
without  the  declaration.  Sugd. 
Stat.  248. 
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the  land  after  his  death;  but  as  thirty  years  have 
elapsed  since  the  passing  of  the  Dower  Act,  the  prac- 
tice daily  becomes  less  frequent,  and  will  probably 
soon  be  obsolete. 

The  sole  object  of  limiting  to  the  purchaser  a  Power  of  ap- 

.  *     •»•  i  •      t  i   pointment  should 

power  of  appomtment  being  to  facilitate  his  disposal  be  untrammelled 
of  the  land,  it  is  manifest  that  the  exercise  of  the 
power  ought  not  to  be  clogged  with  any  restrictions 
requiring  peculiar  modes  or  solemnities  of  execution, 
or  the  presence  of  witnesses  (y).  A  provision  that  the 
power  shall  be  exercised  by  deed,  affords  sufficient 
security  against  undue  haste  or  fraud;  and  when 
persons  fetter  themselves  with  forms  they  often  dis- 
appoint themselves  (A). 

The  usual  limitation  of  the  estate  interposed  between  Bower  trustee  s 
the  purchaser's  life  estate  and  his  remainder  in  fee,  is  limited. 
to  the  trustee  and  his  heirs  during  the  purchaser's  life, 
though  it  is  sometimes  to  the  trustee,  his  executors  or 
administrators,  the  executors  or  administrators  taking 
the  estate  as  special  occupants  (i).  The  limitation 
to  the  heirs  of  the  trustee  was  preferred  to  the 
limitation  to  his  executors  or  administrators,  on  the 
ground  that  if  the  trustee  died  intestate,  there  would 
be  an  interval  between  his  death  and  the  appointment 
of  his  personal  representative,  during  which  the  life 
estate  and  remainder  of  the  purchaser  would  coalesce, 
and  admit  the  wife's  title  to  dower,  an  event  which,  if 

(gr)  See  a  long  list  of  mich  formal,  and  therefore  invalid, 

dogs,  and  of  the  mischiefs  they  appointments  have  been  made 

havedone,Sug<LPow.c.vii.,s.4,  are  innumerable.     See  Sugd. 

(A)  See  West  v.  Ray,  Kay,  Pow.  a  vL,  as.  3  and  4. 
393.     The  cases  in  which  in-         (i)  Sugd.  Pow.  193. 
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Dower  trustee 
cannot  be 
required  to  join 
in  conveyance 
where  his  estate 
was  created 
since  31  Dec. 
1844; 


— nor,  apparent- 
ly, where  it  was 
created  before 
that  date. 


capable  of  effect  at  all,  would  happen  equally  in  the 
more  rare  case  of  the  trustee  dying  without  an  heir. 
If  the  estate  pur  autre  vie  be  limited  to  the  trustee, 
his  executors  and  administrators,  they  take  it  as  special 
occupants,  and  where  the  property  consists  of  a  cor- 
poreal hereditament,  it  may  safely  be  assumed  that 
whether  the  estate  be  limited  to  the  real  or  to  the 
personal  representative  of  the  trustee,  the  widow's 
dower  will  be  effectually  barred  in  equity,  notwith- 
standing any  failure  of  representation  to  the  trustee ; 
and  it  has  been  decided  that  the  case  is  the  same  with 
an  incorporeal  hereditament  (&). 

The  tortious  operation  of  a  feoffment  having  been 
abolished  by  the  statutes  7  &  8  Vict.  c.  76,  and  8  &  9 
Vict.  c.  106,  a  termination  of  the  life  estate  of  the 
purchaser  in  his  lifetime  has  become  impossible,  since 
the  31st  of  December,  1844,  it  seems  to  be  impos- 
sible that  the  estate  limited  to  the  dower  trustee  by 
any  conveyance  executed  after  that  date  can  ever  have 
taken  or  can  take  effect,  and  in  such  cases  there  is  no 
ground  for  contending  that  where  the  vendor  has  no 
power  of  appointment,  and  the  land  is  limited  to 
dower  uses,  the  purchaser  can  require  the  concurrence 
of  the  dower  trustee  in  his  conveyance.  Whether  or 
not  the  concurrence  of  the  trustee  could  be  required 
where  the  conveyance  to  the  vendor  has  been  made 
prior  to  the  1st  January,  1845,  has  been  a  moot  point 
among  conveyancers,  and  it  has  been  decided  that 


(k)  See  NortJien  v.  Carnegie,  factory  to  Lord  St.  Leonards 
4  Drew.  587  ;  a  decision  which  on  this  point.  Sugd.  Pow. 
seems    not    altogether    satis-      195. 
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such  a  requisition,  even  if  it  be  technically  well 
founded,  which  seems  to  be  more  than  doubtful,  is 
frivolous  and  vexatious,  and  will  be  discountenanced 
by  a  court  of  equity  (I). 

The  fourth  of  the  following  Brecedents  is  that  of  a  Appointment  to 
conveyance  to  dower  uses  by  a  vendor  seised  to  similar 
uses,  and  it  will  be  seen  that  the  land  standing  limited 
to  such  uses  as  the  vendor  shall  appoint,  is  appointed 
by  him  to  such  uses  as  the  purchaser  shall  appoint. 
"  Perhaps  there  is  no  conveyancer  to  whom,  in  the 
early  part  of  his  professional  life,  a  doubt  has  not 
presented  itself  in  regard  to  the  validity  of  such  an 
appointment"  (01),  either  on  the  ground  that  it  is 
contrary  to  a  known  principle  that  a  power  cannot  be 
delegated,  or  on  the  ground  that  it  is  a  new  attempt 
at  a  perpetuity.  Both  these  objections  have  been 
answered  by  Lord  St.  Leonards,  who  shows  (»),  that 
as  to  the  first,  the  rule  against  the  delegation  of  a 
power  is  not  a  general  inflexible  rule,  but  is  simply  a 
regulation  that  a  confidence  reposed  in  one  cannot  be 
by  him  delegated  to  another,  and  is  inapplicable  to 
the  case  where  an  estate  has  been  limited  to  the  vendor 
for  his  own  convenience ;  and  that  as  to  the  second, 
the  limitation  has  no  greater  tendency  to  a  perpetuity 
than  a  simple  conveyance  in  fee ;  it  is  merely  such  as 
a  man  seised  in  fee  migh  create,  and  as  the  power  is 
equivalent  to  the  fee,  the  same  estates  may  be  created 
by  force  of  both.  The  purchaser,  when  he  exercises 
his  power,  can  create  those   estates  only  which  the 

(I)  Collard  v.  Roe,  4  De  G.  (m)  1  Sug.  Pow.  237,  7th 

&  J.  525.  edit, 

(ft)  lb. 
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law  permits  with  reference  to  the  time  at  which  they 
are  raised  (0). 

Corenants  for  In  every  conveyance  on  a  sale  of  freeholds,  not 

made  solely  by  persons  in  a  fiduciary  character,  as 
trustees  or  mortgagees,  the  purchaser  is  entitled  to 
the  following  covenants;  1st,  that  notwithstanding 
anything  done  by  the  seller  or  his  ancestors  or  tes- 
tators, the  parties  conveying  have  power  to  convey 
the  property  to  the  purchaser  for  the  estate  expressed 
to  be  limited;  2nd,  for  quiet  enjoyment,  without 
disturbance  by  the  seller  or  any  one  claiming  through 
him,  or  through  his  ancestors  or  testators ;  3rd,  for 
freedom  from  incumbrances  created  by  the  seller, 
or  his  ancestors  or  testators;  and,  4th,  for  further 
assurance  by  the  seller,  and  all  persons  claiming 
through  him,  his  ancestors  or  testators.  It  was 
formerly  usual  to  preface  these  covenants  by  a  cove- 
nant, that  notwithstanding  anything  done  by  the 
vendor,  his  ancestors  or  testators,  the  conveying 
parties  were  seised  in  fee ;  or,  where  the  conveyance 
was  by  appointment,  that  the  power  was  well  created 
and  is  in  force ;  but  such  a  covenant  being  obviously 
implied  in  the  covenant  for  right  to  convey,  its  use 

How  qualified,  has  been  generally  abandoned.  These  covenants  it 
will  be  observed  are  qualified  by  words  confining 
their  operation  to  acts  and  omissions  of  the  seller, 
his  ancestors,  testators,  &c,  they  do  not  guarantee  the 
title  against  all  the  world,  as  covenants  for  title  in  a 
mortgage  deed  do;  and  though  a  general  reference 
to  the  seller,  his  ancestors  and  testators,  is  usually 

(0)  Sugd.  Pow.  394,  8th  edit. 
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sufficient  to  embrace  all  persons  for  whose  acts  a 
vendor  is  bound  to  covenant,  yet  the  purchaser  is 
entitled  to  name  specifically  the  persons  whose  acts 
are  to  be  guarded  against,  and  to  carry  back  the  ' 
covenant  to  the  last  occasion  on  which  covenants 
were  entered  into  on  a  mortgage  or  purchase  for 
value.  Where  the  vendor  derives  his  title  under  a 
conveyance  to  himself  made  by  a  deed  containing 
such  covenants  for  title  as  he  was  then  entitled  to, 
his  covenants  are  confined  to  his  own  acts,  although 
he  may  have  obtained  no  other  covenant  than  that 
his  vendors  had  not  incumbered  the  property. 

The  covenants  should  be  so  clearly  expressed  that  How  far  intro- 

ductory  words 

there  can  be  no  doubt  whether  they  are  meant  to  be  qualify  bud*- 
absolute  or  qualified,  but  as  a  general  rule  it  may  be 
said  that  the  qualification  "notwithstanding,"  &c, 
at  the  commencement  of  the  first  covenant  will, 
unless  a  contrary  intention  be  gathered  from  the 
whole  deed,  govern  the  rest  of  the  covenants  having 
the  same  object,  from  which  the  qualification  may 
be  omitted ;  but  that  in  the  absence  of  any  such 
apparent  intention,  the  restrictive  words  in  one  cove- 
nant will  not  restrain  the  general  words  in  another 
covenant  having  a  different  object  (/>). 

The  object  of  the  covenant  for  right  to  convey  is  Covenant*  with 
different  from  that  of  the  covenants  for  quiet  enjoy-  otjectT 
ment  and  freedom  from  incumbrances.    The  former 
is  broken,  if  at  all,  immediately  on  the  execution  of  the 
conveyance,  and  the  Statute  of  Limitations  instantly 

(p)  This  subject  is  fully  dis-     372 ;  and  in  an  article,  3  Jur. 
cussed,  Sugd.  V.  P.  605 ;  Dart,     716,  740. 
513  j  9  Jarra.  Conv.  by  Sweet, 
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begins  to  run  against  it :  the  latter  are  not  broken  till 

the  enjoyment  is  disturbed  or  an  adverse  claim  made, 

and  the  statute  does  not  begin  to  run  previously  (q). 

What  should  be       The  covenants  should  be  so  worded  as  to  cover 

by  covenants  for  things  done  (such  as    the  execution  of  deeds,  the 

creation  of  charges,  equitable  or  otherwise),  omitted 

(as  neglect  to  bar  an  estate  tail,  or  execute  a  deed 

with  required  formalities),  or  suffered  in  invitum  (as 

To  what  things    bankruptcy  or  insolvency  (r)).     The  covenants  far 

tney  extend* 

quiet  enjoyment  and  for  freedom  from  incumbrances, 
are  often  confined  in  terms  to  lawful  disturbances 
and  to  incumbrances  lawfully  created,  but  the  use 
of  the  word  lawful  is  unnecessary ;  for  where  the 
covenants  are  so  confined,  they  extend  to  equitable 
disturbances  and  incumbrances,  and  to  verbal  notices 
to  pay  rent  to  an  adverse  claimant,  and  to  wrongful 
disturbances  by  the  covenantor,  or  his  heirs  or  execu- 
tors (if  named),  or  by  specified  persons,  or  by  persons 
generally  with  a  specified  exception ;  and  where  the 
covenants  are  general,  being  directed  against  all 
disturbances  and  incumbrances  by  the  persons  named 
or  referred  to,  they  include  both  lawful  and  wrongful 
acts  of  the  covenantor  and  specified  individuals,  but 
not  wrongful  acts  by  other  persons  (*).  So,  the  cove- 
nant for  further  assurance  is  frequently  confined  in 
terms  to  such  lawful  assurances  as  shall  reasonably 
be  required,  though  the  restriction  is  needless ;  for  a 
covenant  simply  to  do  all  reasonable  acts,  means  all 
such  acts  as  the  law  requires,  and  if  an  unlawful  act 

(q)  Dart,  507.  (r)  Ante,  vol  L  p.  190,  a 

(*)  Dart.,  508. 
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be  required,  it  is  not  a  reasonable  act  (f).  The  cost 
of  further  assurances  is  thrown  on  the  purchaser,  his 
heirs  and  assigns. 

Where  on  the  sale  of  freeholds  a  married  woman  Conveyance*  of 

.   freeholds  by 

joins  in  respeot  of  her  estate  or  interest  not  settled  married  women 

.  most  be  acknow- 

to  her  separate  appointment  or  use,  her  acknow-  i©dged. 
ledgment  of  the  deed  under  the  3  &  4  Will.  4,  c.  74, 
is  an  essential  part  of  the  conveyance,  and  the  pur- 
chase-money should  not  be  paid  until  such  acknow- 
ledgment be  perfected.  The  acknowledgment  is  to 
be  taken  before  one  of  the  judges  of  the  superior 
courts  at  Westminster,  or  a  judge  of  a  county  court, 
or  two  of  the  special  commissioners  appointed  under 
the  Act,  or  before  special  commissioners  to  be 
appointed  by  the  Court  of  Common  Pleas  (u).  The 
mode  of  acknowledgment  is  pointed  out  by  the 
statute  ss.  79,  91,  and  by  the  General  Rules  of 
the  Court  of  Common  Pleas  (a?).  One  at  least  of 
the  commissioners  must  be  a  person  not  interested 
in  the  transaction  or  concerned  therein  as  attor- 
ney, solicitor,  or  agent,  or  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or  concerned.  The 
persons  before  whom  the  acknowledgment  is  taken 
must  sign  a  memorandum  and  certificate,  and  the 
certificate  must  be  filed  in  the  Common  Pleas ;  when 
so  filed  the  deed  is  no  longer  impeachable  on  the 
ground  that  one  of  the  persons  before  whom  it  was 
acknowledged    was    interested  (y).      Commissioners 

(t)  Ante,  vol  i.  p.  191,  n.(Q.  Bancks  v.   Ollerton,   10  Exch, 

(w)  Dart,  367 ;  19  k  20  Vict.  168.     As  to  taking  acknow- 

c.  108,  &  73.  ledgments   in    foreign    coun- 

(x)  10  Bing.  458 — 463.  tries,  see  Dart,  369,  and  cases 

\y)  17  <fc  18  Vict  c.  75;  there  cited. 
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taking  an  acknowledgment,  have  a  lien  on  the 
documents  for  their  fees  (z).  As  the  purchase-money 
ought  not  to  be  paid  until  the  deed  has  been  acknow- 
ledged, it  is  improper  to  make  the  husband  covenant 
that  his  wife  shall  acknowledge  it,  or  to  state  on  the 
face  of  the  deed  that  it  is  intended  to  be  acknow- 
ledged. 
ConreyMices  of        In  a  case  in  Ireland  (a),  it  has  been  held  that  a 

freeholds  settled 

to  separate  use     married  woman  can  dispose  of  freeholds  settled  to 

women.  her  separate  use  as  if  she  were  a  feme  sole,  and 

without  an  acknowledgment  under  the  statute;  but 
that  case  has  not  been  followed  in  England,  it  having 
very  recently  been  decided  by  Sir  John  Romilly, 
M.R.  (b),  that  though  a  married  woman  can  by  deed 
unacknowledged  dispose  of  her  life  estate  in  realty 
held  in  trust  for  her  separate  use,  yet  she  cannot 
without  acknowledgment  dispose  of  a  fee  simple  held 
in  trust  for  her  separate  use. 

Copyholds,  what  Copyhold  lands  are  lands  held  by  copy  of  court 
roll,  i.  e.  the  muniments  of  title  of  such  lands  are 
copies  of  the  roll  or  book  wherein  is  kept  a  record 
of  the  proceedings  of  the  court  of  the  manor  to  which 
the  lands  belong.  The  lord  of  the  manor  is  seised 
of  the  freehold  of  the  lands  of  his  copyhold  tenants, 
who  in  construction  of  law  have  merely  an  estate  at 
the  wil  of  their  lord  according  to  the  custom  of  the 

—how  conveyed;  manor.  Copyholds  are  incapable  of  being  legally 
conveyed  by  or  held  under  ordinary  deeds,  and  are 
only  capable  of  becoming  vested  at  law  in  any  person 

(z)  Ex  parte  Grove,  3  Bing.      Ch.  Rep.  102. 
N.  C.  304.  (b)  Lechmere  v.  Brotheridge, 

(a)  Adams  v.  Gamtte,  12  Ir.      2  N.  R.  219.     SX  <***».  3SZ 
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by  his  admittance  as  tenant  by  the  lord,  grounded 

on  a  surrender  made  to  the  lord  for  that  purpose  by 

a  former  owner,  or  on  a  devise  by  or  descent  from 

a  former  owner,  followed  by  a  grant  from  the  lord ; 

or  on  a  voluntary  grant  by  the  lord(c).     All  persons  "~*£om^ygur" 

who  are  capable  of  conveying  their  estates  by  any 

common  law  assurance,  are  also  able  to  surrender 

their  copyhold  estates.     Nothing  can  be  surrendered 

but  a  legal  estate ;  for  although  with  regard  to  the 

lord  a  copyholder  is  only  a  tenant  at  will,  yet  when 

he  has  been  admitted  tenant  on  the  court  rolls,  he 

stands  in  respect  to  other  copyholders,  in  a  similar 

position  to  a  freeholder  who  has  the  seisin.     The 

legal  estate  in  the  copyhold  is  said  to  be  in  such 

a  person  in  the  same  manner  as  the  legal  estate  of 

freeholds  is  in  the  person  who  is  seised  (rf). 

Formerly  a  tenant  could  not  be  admitted  out  of  Surrenders, 

"  gnats,  and  ad» 

a  manor  (e),  but  by  statute  4  &  5  Vict.  c.  85,  s.  86,  mittanees maybe 

,  made  in  Court  or 

courts  may  now  be  held  without  the  presence  of  any  out  of  Court. 

copyholder ;  and  by  s.  87,  the  lord  may  out  of  as  well 

as  in  the  manor  make  grants  of  copyholds ;  and  by 

s.  89,  surrenders,  copies  of  which  may  be  delivered 

to  the  lord,  his  steward,  or  deputy  steward,  are  to  be 

forthwith  entered  on  the  court  rolls,  and  the  entry 

is  to  be  deemed  to  be  an  entry  made  in  pursuance 

of  a  presentment  by  the  homage.    Under  ss.  88  and 

90,  the  lord,  his  steward  or  deputy,  may  admit  at 

any  time  and  at  any  place,  either  within  or  out  of 

the  manor,  and  without  holding  a  court. 

An   infant  may  act  as  the  deputy  steward  of  a 

(c)  Smith,  R  P.  110.  (e)  Doe  v.  Whittakcr,  5  B.  & 

(d)  Wms.  R.  P.  323.  Ad.  435. 
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Admittance 
neoeasary  to 
constitute 
tenancy. 


Equitable,  &c., 
interest*  may 
be  conveyed  by 
deed. 


Lord  cannot 
prejudice  rights 
of  copyholders. 


manor,  and  may  take  the  examination  of  a  married 
woman  disposing  of  her  copyhold  estate  (/). 

By  the  customs  of  some  manors  the  lords  were 
restrained  from  granting  licences  to  their  tenants 
to  alien  their  ancient  tenements  otherwise  than  by 
entireties :  the  restriction  was  removed  by  the  statute 
4  &  5  Vict.  c.  35,  s.  92. 

Until  admittance  the  surrenderer  continues  tenant 
to  the  lord,  and  the  surrenderee  acquires  only  an 
inchoate  right,  to  be  perfected  by  admittance^). 
This  admittance  is  usually  taken  immediately;  but  if 
obtained  at  any  future  time  it  relates  back  to  the 
surrender,  so  that  if  the  surrenderer  should  afterwards 
have  surrendered  to  any  other  person,  the  admittance 
of  the  former  surrenderee,  even  though  it  should  be 
subsequent  to  the  admittance  of  the  latter,  will  com- 
pletely displace  his  estate  (A).  No  one  except  an 
heir  can  surrender  a  copyhold  till  he  himself  has 
been  admitted,  consequently  equitable,  contingent, 
and  executory  interests  in  copyholds  may  be  trans- 
ferred by  deed;  otherwise  they  would  be  unalien- 
able (i).  The  proper  mode  of  conveying  such  interests 
is  by  assignment. 

The  lord  cannot,  by  conveying  away  part  of  the 
manor,  prejudice  the  rights  of  the  tenants ;  and  where 
part  of  the  manor  has  been  severed,  the  copyholders  of 
that  part  can  alienate  by  a  common  law  assurance  (£). 


(/)  Eddleston  v.  Collins,  3 
De  G.  M.  &  G.  1. 

(g)  Wms.  R.  P.  340. 

(h)  Id.  341 ;  1  Watk.  Cop. 
103. 


(i)  The  v.  Tomkyns,  11  East, 
185  ;  Crut  37,  c.  1,  §  26. 

(£)  Phillips  v.  Ball,  6  C.  B. 
(N.  S.)811. 


INTRODUCTION. 


191 


A  valid  surrender  may  at  any  time  be  made  of  Surrenders  by  • 

J  J  married  women. 

the  lands  of  a  married  woman  by  her  husband  and 
herself,  she  being  on  such  surrender  separately  ex- 
amined as  to  her  free  consent  by  the  steward  or  his 
deputy  (/).  If  her  estate  be  merely  equitable,  a 
surrender  by  her  and  her  husband  after  she  has  been 
privately  examined  is  binding  as  if  her  estate  were 
legal ;  or  her  equitable  estate  will  pass  by  an  acknow- 
ledged deed  (m) ;  and  a  surrender  to  the  use  of  a 
purchaser  by  the  copyholder's  wife  with  his  consent 
will  bar  her  right  to  freebench,  if  any  exist  by 
special  custom,  although  at  the  date  of  the  sur- 
render the  purchaser  has  no  legal  estate  in  the 
premises  {n). 

The  Statute  of  Uses,  27  Hen.  8,  c.  10,  has  no  imitation  of' 

copyhold  estates; 

application  to  copyhold  lands  the  freehold  of  which 
in  contemplation  of  the  law  still  remains  in  the  lord ; 
but  when  a  surrender  of  copyholds  is  made  into  the 
hands  of  the  lord  to  tie  use  of  any  person,  the  lord 
is  merely  an  instrument  for  carrying  the  intended 
alienation  into  effect;  and  in  the  case  of  copyholds 
surrendered  to  the  use  of  one  in  trust  for  another, 
the  Court  of  Chancery  would  exercise  the  same 
jurisdiction  over  the  surrenderee  in  compelling  him 
to  perform  the  trust  as  it  would  in  the  case  of  free- 
holds vested  in  a  trustee  (0).  In  practice,  however, 
the  words  of  limitation  in  a  surrender  are  the  same 
as  those  which  would  be  required  for  the  like  purpose 


(0  1  Watk.  Cop.  64.  Lambirth,  1  Ph.  8 ;   Wms.  R. 

(to)  See  supra,  p.  187.  P.  346. 

(n)  Dart,   370;      Wood  v.         (o)  Wms.  R  P.  344. 
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— to  each  uses 
as  purchaser 
shall  appoint ; 


— uses  of  sur- 
render govern 
admittance. 


Bower  Act  does 
not  apply  to 
copyholds. 


Freebench. 


in  freehold  lands,  unless  the  peculiar  custom  authorise 
a  variation  (p). 

With  a  view  to  save  or  postpone  the  payment  of 
a  fine  on  alienation  and  the  expenses  of  admission, 
it  has  been  not  unusual  to  surrender  copyholds  to 
such  uses  as  the  purchaser  shall  appoint,  and  in 
default  of  appointment  to  the  use  of  the  purchaser 
in  fee  (q) ;  but  in  the  absence  of  a  special  custom 
to  that  effect  the  lord  is  not  compellable  to  receive 
6uch  a  surrender  (r).  If  however  the  lord  accept 
such  a  surrender  he  is  bound  by  it,  and  must  admit 
the  appointee  in  case  the  power  be  exercised  (*). 

The  uses  expressed  in  the  surrender  entirely  govern 
the  operation  of  the  subsequent  admittance.  If  any 
other  person  than  he  to  whose  use  the  surrender  was 
made  be  admitted  by  the  lord  he  acquires  no  title ; 
and  if  on  the  admittance  of  the  surrenderee  other 
words  of  limitation  are  used  than  those  in  the  sur- 
render they  are  of  no  avail  (/). 

The  Dower  Act  does  not  apply  to  copyholds ;  and 
a  widow's  right  to  freebench  will  not  be  defeated 
by  the  insertion  in  the  surrender  of  limitations  similar 
to  those  usually  inserted  to  bar  dower  in  a  conveyance 
of  freeholds  (u). 

A  special  custom  is  requisite  to  entitle  a  wife  to 
any  interest  in  the  lands  of  her  husband  after  his 


(p)  Burton,  1278. 

(q)  X.  v.  Oundle,  1  A.  &  E. 
283  ;3N.(kM.  484. 

(r)  Flack  v.  Downing  Coll., 
13  C.  B.  945. 

(*)  Eddltston  v.  Collin*,  3 
Be  G.  M.  <k  G,  1;  and   see 


Glass  y.  Richardson,  9  Ha. 
689  ;  2  De  G.  M.  &  G.  658  ; 
Wms.  R.  P.  348. 

(0  Burton,  1276. 

(w)  Smith  v.  Adams,  5  De 
G.  M.  <fc  G.  712  ;  Powdrell  y. 
Jones,  2  Sm.  <fc  G.  407. 


INTRODUCTION.  193 

decease:  where  such  an  interest  of  the  wife  exists 
it  is  termed  freebench,  and  usually  consists  of  a  life 
interest  in  one  divided  third  part  of  the  lands,  or 
sometimes  of  a  life  interest  in  the  entirety  (#).  Free- 
bench  however  often  differs  from  the  ancient  right 
of  dower  in  this  important  particular,  that  whereas 
the  widow  was  entitled  to  dower  of  all  freehold  lands 
of  which  her  husband  was  solely  seised  at  any  time 
during  the  coverture,  the  right  to  freebench  frequently 
attaches  only  on  lands  of  which  the  husband  dies 
seised  (y).  Freebench  is  therefore  often  no  impedi- 
ment to  the  free  alienation  by  the  husband  of  his 
copyholds  without  his  wife's  concurrence  (z). 

A  special  custom  is  requisite  to  entitle  a  husband  Curtesy, 
to  be  tenant  by  the  curtesy  of  his  wife's  copyhold  (a). 

The  covenants  for  title  on  a  sale  of  copyholds  are  covenants  for 
the  same  as  those  on  a  sale  of  freeholds  (6),  and  as  holds.  °°wr" 
no  covenants  for  title  can  be  entered  into  upon  the 
court  rolls,  a  separate  deed  is  prepared  for  the  pur- 
pose of  containing  the  covenants.  This  deed  may 
be  executed  either  before  or  after  the  surrender; 
if  it  precede  the  surrender  it  assumes  the  form  of 
a  covenant  by  the  vendor,  that  he  and  all  other 
necessary  parties  will  surrender  to  the  use  of  the 
purchaser  followed  by  covenants  similar  to  those  for 
title  to  freeholds ;  if,  which  is  the  preferable  course, 
it  follow  the  surrender  it  contains  merely  the  last- 

(x)  1  Scriv.  Cop.  89.  settled  by  Act  of  Parliament, 

(y)  2  Watk.  Cop.  73.  forms,  like  many  other  manors, 

(z)  2  Watk.  Cop.  71.  an  exception  to  this  rule.    Doe 

(a)  Wms.  R.  P.  349.     The  v.  Gwinnell,  21  Q.  B.  682. 

manor    of   Cheltenham,  how-         (b)  See  supra,  p.   184,  and 

ever,  by  virtue  of  a  custom  as  ante,  voL  i.  p.  1 1 1. 

VOL.   II.  o 
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Covenant  to 
surrender  less 
advantageous 
than  actual  sur- 
render. 


mentioned  covenants.  Since,  however,  the  copyhold 
passes  only  by  the  surrender,  the  purchaser  should 
not  pay  his  purchase-money  until  the  surrender  has 
been  actually  made;  for  the  deed  of  covenant  is 
nothing  more  than  an  agreement  to  convey,  which 
may  be  enforced  in  Equity  in  a  suit  for  specific 
performance,  and  for  the  breach  of  which  damages 
may  be  obtained  at  Law  from  the  heir ;  and  if  after 
the  execution  of  the  deed  of  covenant,  and  before  the 
surrender  another  purchaser  for  valuable  consideration 
without  notice  should  take  a  surrender  to  himself,  and 
be  admitted,  he  having  an  equal  equity  with  him 
claiming  under  the  covenant,  and  having  the  legal 
estate,  would  be  entitled  to  hold  the  land  against  the 
covenantee  (c).  A  covenant  to  surrender  does  not 
make  the  covenantor  a  trustee  for  the  purchaser,  but 
he  may  be  made  such  a  trustee  by  express  decla- 
ration ;  and  should  he  die  or  refuse  to  surrender,  a 
vesting  order,  or  an  order  for  some  other  person  to 
surrender  in  his  stead,  may  be  obtained  under  the 
Trustee  Act,  1850  (d).  Such  an  express  declaration 
should  therefore  always  be  contained  in  a  deed  of 
covenant  to  surrender  a  copyhold. 

The  practice  of  taking  a  covenant  to  surrender  has 
probably  arisen  from  the  circumstance  that  copyholds 
are  frequently  sold  together  with  freeholds  at  an 
entire  price  for  the  whole,  and  that  the  purchase- 
money  is  paid  at  the  time  of  the  execution  of  the 
deed  of  conveyance  of  the  freeholds,  the  covenant 


(c)  Oxzoick  v.  Plumer,  5  Baa 
Abr.  43  ;  Wldtbread  v.  Jordan, 
1  Y.  &C.  304;4Y.<fcC.563; 


Plumbe  v.  Fluitt,  2  Anst.  432. 
(d)  Be  Collingwood,  6  W. 
R.536. 
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to  surrender  being  inserted  in  that  deed,  and  the 
covenants  for  title  relating  both  to  the  copyholds  and 
the  freeholds.  But  the  practice  is  not  to  be  com- 
mended, for,  independently  of  the  consideration  that 
the  price  of  the  copyholds  ought  not  to  be  paid  until 
by  the  surrender  of  the  vendor  the  legal  title  to 
admittance  is  vested  in  the  purchaser,  and  that  the 
surrender  may  be  made  just  as  readily  and  with  as 
much  propriety  before  as  after  the  execution,  it  is 
very  questionable  whether  the  covenants  for  title  to 
the  copyhold  will  run  with  the  land  if  they  are 
entered  into  before  the  surrender.  Among  the 
precedents  in  this  work  will  be  found  assurances  of 
copyholds  where  the  surrender  precedes,  and  others 
where  it  follows,  the  execution  of  the  deed  of  cove- 
nants for  title,  but  in  the  absence  of  any  special 
reason  to  the  contrary,  the  surrender  on  a  sale  should 
be  made  before  the  deed  is  executed.  In  the  case 
of  a  mortgage  of  copyholds  the  deed  is  usually  exe- 
cuted before  a  surrender  takes  place. 

The  legal  assurances  of  copyholds,  viz.  the  sur-  Surrenders,  &c, 
renders  and  admittances,  are  usually  prepared  by  the  pared  by  the 

stewards. 

stewards  of  the  manors;  consequently  only  a  few 
precedents  of  such  assurances  are  given  in  the  present 
collection.  A  large  number  will  be  found  in  Stans- 
field's  Copyhold  Precedents,  and  in  the  works  of 
Mr.  Watkins  and  Mr.  Scriven  on  Copyholds.  In 
some  manors  it  is  the  custom  that  the  stewards  shall 
prepare  all  surrenders  for  a  reasonable  fee ;  and  such 
a  custom  is  valid  (e). 

(*)  E.  v.  Rigge,  2  B.  &  Aid.  550 ;  R  v.  Bishop's  Stoke,  8 
DowL  P.  C.  608. 
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Fines  payable 
only  on  admit- 
tance. 


Fines  on  ad- 
mittance of 
joint  tenants. 


Joint  tenants 
may  release  to 
each  other  by 
deed. 


The  lord  occasionally,  though  very  rarely,  demands 
a.  fine  on  a  surrender,  but  his  right  to  a  fine  on 
surrender  if  it  exist  at  all,  which  is  very  doubtful, 
depends  on  a  special  custom:  as  a  general  rule  a 
fine  is  payable  only  on  admittance.  Upon  an  ad- 
mission of  joint  tenants  it  is  a  common  custom  for 
the  second  to  pay  half  as  large  a  fine  as  the  first, 
and  for  the  third  to  pay  half  as  much  as  the  second, 
and  so  on;  the  aggregate  amount  of  such  fines, 
however  numerous  the  joint-tenants,  being  always 
less  than  double  the  amount  of  the  first  fine,  but  the 
amount  of  the  fines  and  fees  payable  on  admission 
is  determined  by  the  custom  of  each  manor.  In  the 
absence  of  a  custom  to  the  contrary  the  lord  may, 
where  several  tenements  are  devised  to  the  same 
persons  as  joint  tenants,  require  a  separate  admit- 
tance to  and  a  separate  set  of  fees  for  each  tenement, 
but  not  a  separate  fee  for  the  admittance  of  each 
joint  tenant ;  and  the  steward  is  not  entitled  to  a  full 
set  of  fees  in  respect  of  each  tenement,  but  only  upon 
a  quantum  meruit  for  his  additional  labour  (/). 

Except  by  special  custom  the  lord  is  entitled  to 
only  one  heriot,  and  by  parity  of  reasoning  it  would 
seem  to  only  one  fine,  on  alienation  by  joint  tenants  (y). 

One  joint  tenant  may  by  deed  without  surrender 
effectually  release  his  interest  to  his  co-tenant,  and 
the  release  needs  no  fresh  admittance;  because  the 
first  admittance  was  of  them  and  every  of  them  (A) ; 
but  if  one  of  three  joint  tenants  release  his  part  to 


(/)  TraJieme  v.    Gardner ■, 
5E.  &B.  913. 

(g)  Padwick  v.  Tyndale,   1 


E.  &  E.  184. 

(A)   Wase  v.  Petty,  Win.  3  ; 
Com.  t  37,  c.  2,  s.  48. 
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another  of  his  companions  the  release  holds  that  part 
with  himself  and  his  companions  in  common,  though 
the  two  still  continue  to  hold  their  original  shares  in 
jointure  (•). 

Where  a  copyhold  tenement  descends  or  is  con*  J^LSrf" 
veyed  to  tenants  in  common,  a  full  separate  fine,  set  tenanuin 

J  '  r  »  common. 

of  fees,  and  stamp  is  payable  by  each  tenant  in 
common  however  numerous  they  may  be;  and  if 
tenants  in  common  join  in  surrendering  to  a  purchaser 
he  must  on  admittance  pay  a  fine,  set  of  fees,  and 
stamp  duty  in  respect  of  each  tenant  in  common  (J), 
but  after  the  several  estates  have  been  reunited  in 
one  person,  only  a  single  fine,  fee  and  heriot,  is 
payable  (&) ;  no  reunion  taking  place  till  the  several 
admittances  are  completed  (/). 

It  has  been  said(w)  that  the  purchaser  pays  the  l^^nST 
fine  on  admittance,  and  the  steward's  fees  both  on  "^SVoman'B 
the  surrender  and  admittance ;   but  it  is  conceived  JJ^ender  *° 
that  he    is    not    bound    to   pay,    and   ought   not 
to  pay,  the  expenses  of  the  examination  before  the 
steward,  or  by  a  commission  of  a  married  woman 
surrendering  copyholds,  since  that  is  a  mode  of  as- 
surance  analogous    to    the    acknowledgment   of   a 
deed  of  conveyance  of  freeholds,  the  cost  of  which 
is  always  borne  by  the  vendor,  and  this  is  in  accord- 
ance with  an  opinion  of  Mr.  Hayes  given  on  the 
point. 

(t)  Lit.  S.  304,  312.  B.  &  C.  2 ;  over-ruling  Attree 

(j)  R.  v.  Manor  of  Everdon,  v.  Scutt,  6  East,  476. 

16  L.  J.  Q.  B.  18  ;  R.  v.  Eton  (t)  8  Q.  B.  532. 

Coll.,  8  Q.  B.  526 ;  Evans  v.  (m)  Drury  v.  Man,  1  Atk. 

Upaher,  16  M.  &  W.  675.  95  N.  Saunders's  Ed,  Scriv. 

(*)  HoUoway  v.  Berkeley,  6  Cop.  317.     Dart.  464. 
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Lord  compellable 
to  admit. 


Forfeiture  of 
copyholds. 


Conveyances  of 
leaseholds, 


an  assign- 


ment. 


The  lord  may  be  compelled  by  writ  of  mandamus 
from  the  Court  of  Queen's  Bench  to  admit  any 
person  entitled  to  become  his  tenant. 

Copyholds  may  be  forfeited  for  a  breach  of  the 
customs  of  the  manor:  among  the  commonest 
breaches  on  this  score  may  be  mentioned  the  com- 
mission of  waste  (n),  and  the  granting  of  leases  by 
the  tenant  without  the  lord's  licence.  The  lord  may 
become  absolutely  entitled  to  a  customary  tenement 
of  inheritance  either  by  forfeiture,  escheat,  or  sur- 
render to  his  own  use ;  and  in  all  these  cases,  and 
also  upon  the  expiration  of  any  customary  estate 
where  no  customary  inheritance  exists,  the  lord  may 
make  a  new  grant  of  the  tenement  in  the  manner 
prescribed  by  custom  (o). 

The  instrument  of  conveyance  of  leaseholds  or 
terms  of  years,  and  of  every  description  of  personal 
chattel  for  which  a  conveyance  is  used,  is  termed  an 
assignment.  An  assignment  is  defined  by  Blackstone 
to  be  "  a  transfer  or  making  over  to  another  of  the 
right  one  has  in  any  estate/'  In  modern  practice  the 
term  is  applied  principally  to  instruments  by  which 
personal  estate,  or  chattels,  or  chattels  real,  or  rights  in 
real  or  personal  estate,  are  expressed  to  be  conveyed. 
The  word  "  assign  "  is  the  proper  technical  word  of 
assignment;  but  other  words  are  often  added,  and 
any  expressions  showing  the  intent  of  the  parties  to 


(ri)  Pulling  down  an  old 
house  even  with  the  intention 
of  building  a  new  one  is  waste, 
Doe  v.  Earl  of  Burlington,  8 
B.  k  Ad.  507 ;  but  a  custom 


for  copyholders  to  dig  clay  and 
make  bricks  and  sell  them  is 
good,  Lord  Salisbury  v.  Glad- 
stone, 8  W.  R.  642  Ex.  Ch. 
(o)  Burton,  1343. 
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make  a  complete  transfer  will  constitute  an  assign* 
ment. 

Previously  to  the  Statute  of  Frauds,  an  assignment 
might  have  been  by  parol  only ;  but  by  that  statute 
it  is  enacted,  that  all  assignments  of  leases  or  terms 
of  years  shall  be  by  deed  or  note  in  writing,  duly 
signed ;  and  at  the  present  day  all  formal  assignments 
are  made  by  deed. 

In  assignments  of  leaseholds  the  lease  is  usually  Mode  of  reciting 
recited  formally,  and  the  parcels  set  out  in  the  recital ;  eMefl" 
but  this  formal  recital  is  necessary  only  in  cases  in 
which  it  is  required  to  show  who  the  lessor  is,  as  in 
the  case,  e.  g.,  where  his  consent  is  needed  for  the 
assignment  (p) ;  and  although  where  the  property  in 
the  lease  has  remained  in  an  unaltered  state,  and  the 
whole  of  it  is  to  be  assigned,  the  parcels  may  be  as 
well  described  in  the  recitals  as  in  the  operative  part 
of  the  deed,  yet  there  is  no  peculiar  advantage 
gained  by  thus  describing  them;  and  in  many  in- 
stances the  assignment  may  be  taken  either  by  an 
indorsement  on  the  lease,  or  by  a  deed  without  re- 
citals. An  assignment  without  recitals  should,  if 
possible,  be  employed  where  the  description  of  the 
property  has  been  materially  changed  by  building  or 
otherwise  since  the  lease  was  granted. 

It  is  not  usual  to  insert  general  words  in  assign-  General  words 
ments  of  leaseholds,  because  it  is  considered  that  the  assignments  of 
lease  contains  them,  and  only  what  is  in  the*  lease  is   ****' 
to  be  assigned.    But  in  some  cases,  and  especially  in 
assignments  of  old  leases,  or  of  building  leases,  new 

(p  Ante,  vol.  L  p.  50. 
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general  words  may  be  appropriately  employed,  because 
in  the  course  of  time,  by  alterations  in  the  property 
itself  or  in  its  neighbourhood,  new  rights  and  ease- 
ments may  have  been  acquired.  If  buildings  have  been 
erected  since  the  lease,  and  the  lease  is  recited  in  the 
assignment,  it  will  be  proper  to  recite  the  fact  of  their 
erection,  and  also  to  add  to  the  description  of  the 
parcels  in  the  witnessing  part  a  reference  to  them  in 
some  such  form  as  the  following : — "  Together  with 

all  those messuages,"  &c. 

Liabilities  by  A  leasehold  is  always  assigned  to  the  purchaser 

implication  of  «■  i»  *        i      «• 

assignees  of  a  subject  to  the  payment  and  performance  for  the  future 
and  lessee.  of  the  rent  and  lessee's  covenants  in  the  lease,  and 
thus  an  implied  covenant  by  the  assignee  with  the 
assignor  is  at  law  created  for  payment  of  the  rent  and 
performance  of  the  covenants  during  the  period  of  the 
assignee's  ownership  (q),  but  not  after  the  assignee 
has  assigned  the  lease  over  (r).  In  Equity  the  as- 
signee, whether  legal  or  equitable,  of  a  lease  incurs  a 
similar  obligation  both  to  the  original  lessee  and  to 
his  own  assignor,  and  is  liable  for  damage  occasioned 
by  his  act  or  neglect  while  in  possession  (*) ;  but  the 
equitable  liability,  if  not  confirmed  by  a  deed,  creates 
only  a  simple  contract  debt,  and  the  Statute  of  Limi- 
tations limits  the  liability  to  six  years  after  the  cause 
of  suit  {f). 
—to  lessor.  At  law,  a  legal  or  equitable  assignee  is  similarly 

(q)  Burnett  v.  Lynch,  5  R  Beav.  112;  Moore  v.  Grey,  2 

&  C.  589.  Ph.  717 ;  Rowley  v.  Adams,  4 

(r)   Wolveridge  v.   Steward,  My.  <fe  Cr.  534. 
1  Cr.  &  M.  644.  (0  Sanders    v.    Benson,    4 

(«)  Close  v.    Witberforce,    1  Beav.  350. 
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liable  during  the  period  of  his  ownership  to  the 
lessor  (u) ;  but  in  Equity,  an  equitable  assignee  is  not 
so  liable  to  the  lessor  (a?).  The  liabilities  of  a  legal 
assignee  of  a  lease  ought,  however,  not  to  be  left  to 
implication  but  to  be  expressly  defined  by  his  cove- 
nants, which,  as  will  be  immediately  shown,  the 
assignor  is  entitled  to  under  ordinary  circumstances. 

The  covenants  for  title  on  an  assignment  of  a  lease-  ^e^^for_ 
hold  are  substantially  the  same  as  those  in  a  convey-  ^^ofleMe" 
ance  of  a  freehold;  but  though  it  is  no  longer  the 
practice  (as  was  formerly  the  case)  for  the  vendor  of 
a  freehold  to  covenant  that  he  is  seised  in  fee,  or  that 
his  power  of  appointment  was  well  created  and  is  in 
force,  it  is  still  usual  for  the  assignor  of  a  lease  to 
covenant  that  the  lease  is  good,  the  covenant  being 
qualified,  and  confined  to  the  acts  and  omissions  of 
the  vendor  and  his  testators  and  intestates.  This 
covenant  is  followed  by  covenants  that  the  rent  has 
been  paid  and  the  covenants  have  been  performed  up 
to  the  time  of  assignment,  for  right  to  assign,  freedom 
from  incumbrances,  quiet  enjoyment,  and  further 
assurance. 

The  covenant  that  the  lease  is  good,  being  obvi-  — thatiewei* 

good* 

t)usly  implied  and  included  in  the  covenant  for  right 
to  assign,  may  no  doubt  be  safely  omitted. 

Some  difference  has  existed  in  the  profession  with  Jj^JJ^iS?* 
respect  to  making  the  covenant  that  the  rent  has  been  ^v*  ^  p*lf 

r  °  m  and  performed. 

paid,  &c,  general  or  qualified ;  but  the  better  opinion 
is,  that  this,  being  merely  a  covenant  for  title,  falls 
within  the  general  rule,  and  that  the  liability  of  the 

(u)  Harley  v.  King,  2  Cr.  (x)  Cox  v.  Bishop,  26  L.  J. 

M.  &  R  18.  Ch.  387. 
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vendor  should  be  limited  to  breaches  of  covenant 
during  his  ownership  (y).  Where,  however,  the  ven- 
dor is  himself  the  original  lessee,  so  that  he  alone  is 
responsible  for  the  rent  and  covenants  up  to  the  sale, 
it  seems  that  the  qualifying  words  have  no  meaning, 
and  should  not  be  employed.  The  form  of  the 
covenant  used  in  this  collection  of  Precedents  is,  that 
the  rent  reserved  by,  and  covenants  by  the  lessee,  and 
conditions  contained  in  the  lease  have  been  paid,  per- 
formed, and  observed  up  to  the  date  of  the  assign- 
ment, since  a  breach  of  a  condition  in  the  lease  would, 
in  every  well-drawn  lease,  equally  with  a  breach  of 
covenant,  have  given  the  lessor  a  right  of  re-entry ; 
but  at  the  present  day  it  is  rare  to  find  any  condition, 
properly  so  called,  in  a  lease,  except  where  the  right 
of  re-entry  is  limited  in  that  shape,  all  the  stipulations 
of  a  lease  being  invariably  secured  by  direct  cove- 
nants on  the  part  of  the  lessee. 
-  for  right  to  The  covenants  for  right  to  assign,  for  quiet  enjoy- 

ment, and  freedom  from  incumbrances,  are  always 
qualified  and  confined  to  the  acts  of  the  covenantor, 
or,  in  cases  where  the  assignee  is  entitled  thus  to 
extend  it,  to  the  acts  of  the  vendor,  his  testators  or 
intestates,  and  it  is  improper  to  except,  as  is  some- 
times done,  from  incumbrances  guarded  against  the 
rent  and  restrictions  of  the  lease,  which  are  not  in- 
cumbrances created  by  the  covenantor,  nor  indeed  are 
they  incumbrances  at  all  in  the  legal  acceptation  of 
the  word. 
for  tether  The  operation  of  the  covenant  for  further  assurance 


assurance. 


(y)  Dart,  354. 
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is  confined  expressly  to  the  continuance  of  the  lease, 
and  it  is  hardly  necessary,  though  it  is  usual,  to  stipu- 
late that  the  covenantor  will,  during  the  term,  execute 
further  assurances,  where,  as  in  the  present  collection, 
the  covenant  is  only  to  assure  for  the  residue  of  the 
term. 

Except  in  cases  coming  within  the  rule  subsequently  Assignee's  core- 
mentioned,  every  assignor  of  a  lease  is  entitled  to  a  assignor  of 

lease. 

covenant  by  the  assignee  that  he  will  pay  the  rent  and 
perform  the  covenants  of  the  lease  in  future,  and  will 
indemnify  the  assignor  in  respect  of  them  [z) ;  it  is 
unnecessary  to  extend  the  covenant  to  the  performance 
of  the  conditions  of  the  lease,  because  a  breach  of  a 
mere  condition,  though  it  might  operate  as  a  forfeiture 
of  the  lease  to  the  injury  of  the  assignee,  would  not 
give  the  lessor  a  right  of  action  against  the  original 
lessee.  The  right  to  this  covenant  is  owing  to,  and 
depends  entirely  on  the  fact  that  the  assignor,  or  the 
estate  he  represents,  will  be  under  a  continuing  liability 
after  assignment  in  consequence  of  a  previous  covenant 
entered  into  for  payment  of  the  rent,  and  performance 
of  the  covenants  of  the  lease;  and  it  remains  un- 
affected where  the  assignor,  selling  in  a  fiduciary  cha- 
racter, does  not  enter  into  covenants  for  title  (a). 

But  where  no  continuing  liability  under  the  cove-  In  :*hat  J*8*8 

°  *  assignor  is  not 

nants  of  the  lease  exists  in  or  affects  another  person  entitled  to  ooye- 

1  nant  from  as- 

after  assignment  over,  there  the  covenant  cannot  be  »g*ee. 

required  from  the  assignee.  Consequently,  upon 
the  assignment  of  a  bankrupt's  leasehold,  the  as- 
signees being  by  statute  and  the  bankrupt  being  by 

(z)  Pember   v.   Mathers,    1  (a)  Staines  v.  Af orris,  1  V. 

Bra  C.  C.  52.  &  B.  8. 
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his  bankruptcy  relieved  from  all  subsequent  liability, 
the  assignee  is  not  bound  to  give  the  covenant  (b) ; 
and  the  assignor  of  an  underlease  who,  or  whose 
testator  or  intestate,  has  not  covenanted  to  pay  the 
rent  or  perform  the  covenants  of  the  original  lease, 
cannot  require  from  his  assignee  any  such  covenant 
as  to  the.  original  lease ;  nor  if  the  underlease  (as  is 
usual  in  mortgages  of  leases)  was  made  rent  free,  or 
at  a  peppercorn  rent,  and  without  covenant  by  the 
underlessee,  can  he  require  such  a  covenant  as  to  the 
underlease.  Where  the  covenants  in  the  lease  are 
onerous,  or  part  only  of  the  leasehold  is  assigned,  the 
assignor  should  have  either  a  counterpart  of  the  assign- 
ment, or  a  separate  deed  containing  the  covenant,  he 
bearing  the  expense  thus  occasioned. 
CoYenantevhere       When  part  only  of  the  property  in  a  lease  is  sold, 

part  only  of  . 

property  in  lease  the  conveyance  is  usually  taken  by  way  of  underlease, 
in  order  that  the  purchaser  may  not  incur  liability 
under  the  covenants  of  the  original  lease  (c),  and  in 
such  a  case,  the  vendor  must  covenant  with  the  sub- 
lessee to  pay  the  rent  and  perform  the  covenants  in 
the  original  lease  so  far  as  relates  to  the  residue  of  the 

CoTenants  by  property  (d) ;  the  only  contract  of  a  sub-lessee  is  to 
perform  the  covenants  of  the  sub-lease  (e).  Where 
the  conveyance  is  taken  by  assignment,  it  should  con- 
tain cross  covenants  and  cross  powers  of  distress  by 
the  assignor  and  assignee  respectively  (/). 

(b)  WiUrins  v.  Fry,  1  Mer.      232. 

365 ;  Dart,  359 ;  9  Jarm.  Conv.  (<?)  Penley  v.  Watts,   7  M. 

172.  &  W.  608. 

(c)  Burton,  §  855  n.  (/)  See  a  Precedent  of  such 

(d)  Broumev.  Paul,  26  L.T.      an  assignment,  infra,  p.  367. 
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A  purchaser  who  takes  the  benefit  of  a  conveyance 
will  be  bound  in  Equity  by  the  covenants  on  his  part 
contained  in  it,  even   though  he  has  not  executed 

The  personal  representatives  of  a  lessee  under  a 
continuing  liability  in  respect  of  his  covenants  are 
now  by  statute  (h)  relieved  from  the  personal  risk 
they  formerly  incurred,  by  administering  the  estate 
without  retaining  a  sufficient  part  of  it,  every  claim 
which  could  possibly  at  any  future  time  however 
distant  be  made  under  the  covenants,  in  all  cases 
where  they  shall  have  satisfied  all  such  liabilities 
under  the  lease  or  agreement  for  a  lease  as  may  have 
accrued,  due,  and  been  claimed  up  to  the  time  of 
their  assignment,  and  shall  have  set  apart  a  sufficient 
fond  to  answer  any  future  claim  that  may  be  made 
in  respect  of  any  fixed  and  ascertained  sum  cove- 
nanted or  agreed  by  the  lessee  to  be  laid  out  on  the 
property  demised  or  agreed  to  be  demised,  although 
the  period  for  laying  out  the  same  may  not  have 
arrived,  and  shall  have  assigned  the  lease  or  agree- 
ment for  a  lease  to  a  purchaser  thereof.  The  statute 
however,  does  not  prejudice  the  lessor's  right  to  follow 
the  assets  of  the  deceased  person  into  the  hands  of 
those  among  whom  they  may  be  distributed. 

(ff)   WUlxm  v.  Leonard,  4  (h)  22   <fc  23  Vict   c.    35, 

Beav.  373.  s.  27. 
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Precede**  I.  CONVEYANCE   in  Fee   by   a  Vendob  seised  in 

Fee,  his  Wife  releasing  her  Dower. 


nr  fee. 


1.  Parti*.  *IIUS  INDENTURE,    made  the  day  of , 

Between  A.  B.,  of,  &c.  [vendor],  and  E.  B.,  his  wife,  of 
the  one  part,  and  C.  D.,  of,  &c.  [purchaser],  of  the  other 

2.  Witneaseth-    V****  (a)>  WITNESSETH,  that  in  consideration  of  Hie 
8.  consideration,  sum  °f  £ (&)»  upon  the  execution  of  these  presents 

paid  by  the  said  C.  D.  to  the  said  A.  B.  for  the  purchase 
of  the  fee  simple  in  possession  of  the  hereditaments  here- 
4.  receipt,  inafter  expressed  to  be  hereby  granted  (the  receipt  of 

which  sum  of  £ — —  the  said  A.  B.  doth  hereby  acknow- 
ledge)^), he  the  said  A.  B.  doth  hereby  grant,  antlshetho 


Conveyances  W  ^*tn  respect  to  the  parties  to  a  deed  of  conveyance,  see  ante, 

without  recitals. )  Vol.  i.  pp.  35  et  seq.  It  will  be  found  that  the  first  six  precedents  of 
Conveyances  on  Sales  in  this  collection  do  not  contain  any  recital,  the 
property  being  vested  in  the  vendors  for  such  simple  absolute  estates, 
or  being  subject  to  such  simple  absolute  powers  in*  the  vendors,  that 
no  explanation  of  the  relation  of  the  parties  to  the  subject-matter  is 
required ;  and  that  recitals,  if  employed,  would  not  render  the  deed 
more  intelligible:  see  ante,  YoL  i.  pp.  41,  46.  Under  such  circum- 
stances it  is  unnecessary  to  state  on  the  face  of  the  oonyeyanoe, 
whether  the  sale  was  made  by  auotion  or  by  private  contract,  or 
whether  or  no  a  deposit  has  been  previously  made  of  part  of  the  pur- 
chase money :  see  Dart,  ch.  xii.  s.  3. 
Consideration  W  ^  ^e  observations,  ante,  Vol.  i.  p.  59,  on  the  consideration  to 

to  whom  paid.  be  expressed  in  the  deed,  and  the  mode  of  describing  it ;  and  observe, 
that  the  whole  of  the  consideration  is  expressed  to  be  paid  to  the 
husband,  although  the  wife  releases  her  right  of  dower ;  it  would  be 
incorrect  to  allege  the  payment  to  the  wife  of  a  nominal  consideration, 
as  the  conveyance  is  not  intended  to  be  enrolled  and  to  operate  as  a 
bargain  and  sale  under  the  Statute  of  Uses,  ante,  Vol.  i.  p.  61. 
Receipt  for  (c)  It  was,  until  recently,  usual  (though  for  what  reason  it  is  dif- 

pnrchase-money.    ficult  to  understand)  to  add  to  the  acknowledgment  of  the  receipt  of 
the  purchase  money  a  formal  release  from  it,  not  only  of  the  pur- 
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said  E.  B.,  with  the  concurrence  of  the  said  A.  B.,  and    l**nm  L 
for  the  purpose  of  extinguishing  her  right  of  dower,  doth        »  m. 
hereby  release  and  dispose  of  (d)  unto  the  said  C.  D.,  his  5        ^ 
heirs  and  assigns,  All  that  messuage  or  farm-house 
and  farm,  with  the  several  cottages  and  parcels  of  land  &  pan*U(e), 
belonging  thereto,  known  as  Farm,  situate  in  the 


chaser  himself  but  also  of  his  heirs,  executors,  administrators,  and 
assigns ;  but  the  practice  is  very  properly  becoming  obsolete,  and  is 
not  adopted  in  this  collection  of  Precedents.  The  receipt,  in  what- 
ever form,  is  in  itself  of  little  value,  since,  although  it  stops  the  reci- 
pient and  those  claiming  under  him  from  showing  at  Law  that  the 
money  was  not  paid,  yet  there  is  no  estoppel  from  showing  at  Law 
that  part  of  the  money  was  returned,  or  from  showing  in  Equity  that 
it  was  not  paid.  It  is,  however,  the  invariable  practice  to  insert  the 
receipt  in  the  body  of  the  deed,  and  a  conveyance  made  for  a  valuable 
consideration,  and  not  containing  such  a  receipt,  would  probably  be 
regarded  with  as  much  suspicion  as  a  conveyance  on  which  the  usual 
indorsed  receipt  was  altogether  wanting,  or  was  written  in  an  ir- 
regular manner.  See  further  on  this  subject,  ante,  Vol.  i.  p.  62 ; 
Dart,  oh.  xii.  s.  4. 

(d)  The  Fines  and  Recoveries  Act  requires  that  in  a  conveyance  by 
a  married  woman,  her  husband  shall  concur  in  the  deed,  and  that 
she  shall  acknowledge  it ;  and  with  reference  to  such  a  conveyance  it  * 
uses  the  words  "  dispose  of,"  which,  from  abundant  caution  and  an 
impression  that  they  may  possess  some  statutory  value,  are  now 
generally  employed  as  operative  words  of  conveyance  by  married 
women.  See  further  as  to  conveyances  by  married  women,  supra, 
p.  188. 

(tf)  As  to  the  meaning  of  the  word  "  parcels,"  and  the  manner  of  Parcels,  how  to 
describing  the  parcels  in  a  conveyance,  see  the  observations,  ante,  **  described. 
Vol.  i.  p.  75,  et  seq.  In  using  a  plan  for  the  purpose  of  describing 
the  parcels,  care  should  be  taken  to  have  either  a  substantive  descrip- 
tion of  the  property  in  the  body  of  the  deed  or  in  the  schedule,  so  as 
to  let  the  plan  be  merely  in  aid  and  explanation  of  the  description  • 
or  else  to  insure  perfect  accuracy  in  the  plan  itself:  this  is  par- 
ticularly necessary  where  the  land  is  cut  up  for  building  purposes,  or 
is  otherwise  conveyed  by  reference  to  imaginary  lines  of  demarca- 
tion: Dart,  p.  345.  So,  where  the  occupancy  of  the  property  is 
referred  to,  care  should  be  taken  to  have  a  substantive  and  sufficient 
independent  description,  otherwise  the  effect  of  the  deed  will  depend 
upon  evidence  of  the  fact  of  occupancy,  and  nothing  which  cannot  be 
strictly  proved  to  have  been  so  occupied  will  pass :  Id.  346 ;  Dyne  v. 
Nutley,  14  C.  B.  122. 
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Priordiht  I. 


general  words. 


7.  Habendum 

to  purchaser 
in  fee; 

8.  Covenants 
for  title— for 
right  to  convey : 


parish  of 


in  the  county  of 


and  more  par* 


ticularly  described  in  the  schedule  hereto  and  in  the  map  on 

'  these  presents,  and  therein  coloured ,  such  schedule 

and  map  being  respectively  extracts  from  the  apportion- 
ment of  the  tithe  commutation  rent-charge  for  the  said 
parish,  and  from  the  map  therein  referred  to :  Togethee 
with  (/)  all  buildings,  fixtures,  commons,  mines,  minerals, 
fences,  ways,  lights,  watercourses,  sewers,  rights,  privileges, 
easements,  advantages,  and  appurtenances  whatsoever,  to 
the  said  hereditaments  or  any  gf  them  appertaining,  or 
with  the  same  or  any  of  them  now  or  heretofore  enjoyed,  or 
reputed  as  part  or  member  thereof,  or  appurtenant  thereto: 
And  alt,  the  estate,  right,  title,  interest,  claim  and  demand 
of  the  said  A.  B.  and  E.  B.,  and  each  of  them,  in,  to,  and 
upon  the  same  premises :  To  have  and  to  hold  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  Unto 
the  said  G.  D.,  his  heirs  and  assigns,  To  the  use  of  the  said 
'C.  D.,  his  heirs  and  assigns,  for  ever  (g)  :  And  the  said 
A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  (ft)  with  the  said  C.  D.,  his  heirs 


General  words. 


Covenants  for 
title— with 
whom  entered 
into  and  to 
whose  acts  ex- 
tended. 


(/)  As  has  been  previously  mentioned,  ante,  Vol.  i.  p.  86,  the  in- 
troduction into  a  conveyance  of  "  general  words  "  is  almost,  and  of 
"  all  the  estate  "  clause  is  altogether,  useless ;  the  practice  of  insert- 
ing these  olauses  in  conveyances  is,  however,  universal.  Forms  of 
general  words  suited  to  other  kinds  of  property  will  he  found  ante, 
Vol.  i.  pp.  401-3.  The  old  custom  of  adding  a  grant  of  "the  rever- 
sion" and  of  "  all  deeds"  is  now  wholly  obsolete  as  well  as  unneces- 
sary: see  Vol.  i.  p.  524,  Dart,  p.  349. 

(g)  If  the  purchaser  were  married  to  his  wife  before  the  1st  of 
January,  1834,  the  conveyance  should  be  to  dower  uses,  see  Precedent 
II, ,  p.  211.    As  to  the  propriety  of  barring  dower,  see  supra,  p.  179. 

(A)  With  respect  to  the  forms  of  covenants  for  title,  and  the  per- 
sons by  and  with  whom  they  should  be  entered  into  in  a  oonveyanoe 
on  a  sale,  see  ante,  Yol.  i.  pp.  100  et  seq.,  p.  189,  n.  (c) ;  and  supra, 
p.  184.  The  covenants  in  the  text  are  in  the  form  most  generally 
useful ;  and  they  meet  the  case  of  a  vendor  taking  the  estate  by  a 
succession  of  devises  and  descents;  and  may  be  employed  on  all 
occasions  when  the  conveyance  is  in  fee.  A  form  of  covenants  where 
the  vendor  acquired  his  estate  by  purchase  is  given,  infra,  p.  213, 
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and  assigns,  that,  notwithstanding  anything  by  him  the    P»«oipikt  !• 
said  A.  B.,  or  any  of  his  ancestors  or  testators,  or  by        nrni. 
the   said  E.  B.  done,  omitted,  or   knowingly  suffered,  "* 

they  the  said  A.  B.  and  E.  B.  now  have  power  to  grant 
and  dispose  of  all  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  granted  to  the  use  of  the  said  C.  D., 
his  heirs  and  assigns ;  And  that  the  same  premises  shall  — for  quiet  en- 
at  all  times  remain  and  be  to  the  use  of  the  said  C.  D.,  J°7mw* 
his  heirs  and  assigns,  and  be  quietly  entered  into  and 
upon  and  held  and  enjoyed,  and  the  rents  and  profits 
thereof  received  by  him  and  them  accordingly,  without 
any  interruption  or  disturbance  by  the  said  A.  B.  and 
E,  B.,  or  either  of  them,  or  any  person  claiming  through 
or  in  trust  for  them,  or  either  of  them,  or  any  of  the 
ancestors  or  testators  of  the  said  A.  B. ;  And  that  free 
and  discharged  from,  or  otherwise  by  him  the  said  A.  B.,  ~fi?J^j!n" 
his  heirs,  executors,  or  administrators,  sufficiently  indem- 
nified against  all  estates,  incumbrances,  claims,  and 
demands  created,  occasioned,  or  made  by  the  said  A.  B. 
and  E.  B.,  and  the  ancestors  and  testators  of  the  said 
A.  B.,  or  any  of  them,  or  any  person  claiming  through 
or  in  trust  for  them,  or  any  of  them  ;  And  further  —for  farther 
that  the  said  A.  B.  and  E.  B.  respectively,  and  every 
person  having  or  claiming  any  estate  or  interest  in  the 
said  premises  through  or  in  trust  for  them,  or  either  of 
them,  or  any  of  the  ancestors  or  testators  of  the  said 
A.  B.,  will  at  all  times,  at  the  cost  of  the  said  C.  D., 
his  heirs  or  assigns,  execute  and  do  every  such  assurance 
and  thing  for  the  further  or  more  perfectly  assuring  all  or 
any  of  the  said  premises  to  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns,  as  by  him  or  them  shall  be  reasonably 
required.    In  witness,  &c. 

THE  SCHEDULE  above  referred  to  (*). 

(i)  Suggestions  for  framing  such  a  schedule  are  given,  ante,  Vol.  i. 
p.  81.    The  deed  must  be  acknowledged  by  E.  B.    As  to  the  pur- 
chaser's right  to  the  vendor's  personal  presence  on  completion,  and  to 
have  the  conveyance  executed  in  the  presence  of,  and  attested  by,  his    ' 
own  solicitor,  see  supra,  p.  13,  p.  (<?). 

VOL  II,  p 
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II. 

Pjubckmht  il    CONVEYANCE  to  Uses  to  bar  Dower  by  a  Vendor 
seised  in  Fee,  his  Wife  releasing  her  Dower. 


TO  DOWSE  tress. 


1.  Parties. 


2.  Witnecseth: 

8.— considera- 
tion. 


4.— receipt, 
&— grant, 


6. — parcels, 


—general  words. 
7.  Habendum 


THIS  INDENTUEE,  made,  &c,  between  A.  B.,  of, 
Ac.  [vendor],  and  G.  B.  his  wife,  of  the  first  part,  C.  D., 
of,  &c.  [purchaser],  of  the  second  part,  and  E.  F.,  of,  &c 
[dower  trustee],  of  the  third  part  (a),  WITNESSETH, 

that  in  consideration  of  the  sum  of  £ (6),  upon  the 

execution  of  these  presents  paid  by  the  said  C.  D.  to  the 
said  A.  B.  for  the  purchase  of  the  fee  simple  in  posses- 
sion of  the  hereditaments  hereinafter  expressed  to  be 

hereby  granted  (the  receipt  of  which  sum  of  .£ the 

said  A.  B.  doth  hereby  acknowledge),  He  the  said  A.  B. 
doth  hereby  grant  (c),  and  she  the  said  G.  B.,  with  the 
concurrence  of  the  said  A.  B.,  and  for  the  purpose  of 
extinguishing  her  right  of  dower,  doth  hereby  release  and 
dispose  of  unto  the  said  C.  D.  and  his  heirs,  All  that 
mansion  house  called ,  with  the  park,  gardens,  plea- 
sure grounds,  entrance  lodges,  lands,  and  hereditaments 

thereto  belonging,  containing  altogether acres  or 

thereabouts,  situate  in  the  parish  of ,  in  the  county 

of ;,  delineated,  with  the  abuttals  thereof,  in  the  map 

drawn  on  these  presents  and  therein    coloured  , 

Together  with,  &c.  [General  Words,  supra,  p.  208] ;  To 
have  and  to  hold  all  the  said  premises  hereinbefore 


(a)  As  to  the  parties  to  a  deed  and  the  inutility  of  recitals,  see 
supra,  p.  206,  n.  (a). 

(o)  With  respect  to  the  payment  of  and  reoeipt  for  the  considera- 
tion, see  ante,  p.  206,  notes  (o)  and  (c). 

(c)  With  regard  to  the  operative  words,  and  to  the  acknowledg- 
ment of  the  deed  by  the  married  woman,  see  supra,  p.  188  and  207, 
n.  (a) ;  and  as  to  the  description  of  the  parcels,  p,  207,  n.  (e) ;  and 
as  to  the  general  words  and  estate  clause,  p.  208,  n.  (/) ;  and  as  to 
the  form  of  the  limitation  to  uses  to  bar  dower,  p.  178. 
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expressed  to  be  hereby  granted  Unto  the  said  C.  D.  and    Pbeoideht  il 

his  heirs,  To  such  uses,  for  such  estates,  and  in  such  to  power  uses. 

manner  as  the  said  C.  D.  shall  by  deed  appoint,  And  . 

to  oonu&on 

in  default  of  and  until  any  such  appointment,  and  so  far  uses  to  bar 
as  no  such  appointment  shall  extend,  To  the  use  of  the     wer* 
said  C.  D.  and  his  assigns  during  his  life  without  im- 
peachment of  waste ;  And  after  the  determination  of  that 
estate  by  any  means  in  his  lifetime,  To  the  use  of  the 
said  E.  F.  and  his  heirs  during  the  life  of  the  said  C.  D., 
In  trust  for  the  said  C,  D.  and  his  assigns ;  And  after 
the  determination  of  the  estate  so  limited  to  the  said 
E.  F.  and  his  heirs  as  aforesaid,  To  the  use  of  the  said 
C.  D.,  his  heirs  and  assigns,  for  ever ;  And  the  said  8.  Covenant* 
A.  B.  doth  hereby  for  himself,  his  heirs,  executors,  and  Jght tooonrey ; 
administrators,  covenant  (d)  with  the  said  C.  D.,  his  heirs 
and  assigns,  that,  notwithstanding  anything  by  him  the   . 
said  A.  B.,  or  any  of  his  ancestors  or  testators,  or  by  the 
said  G.  B.,  done,  omitted,  or  knowingly  suffered,  they  the 
said  A.  B.  and  G.  B.  now  have  power  to  grant  and  dis- 
pose of  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  to  the  uses  hereinbefore  declared ;  And  — *«  qriet 
that  the  same  premises  shall  at  all  times  remain  and  be     J  7m 
to  the  uses  hereinbefore  declared,  and  be  quietly  entered 
into  and  upon  and  held  and  enjoyed,  and  the  rents  and 
profits  thereof  received,  by  the  said  C.  D.,  his  heirs, 
appointees,  and  assigns  accordingly,  without  any  inter- 
ruption or  disturbance  by  the  said  A.  B.  and  G.  B.  or 
either  of  them,  or  any  person  claiming  through  or  in  trust 
for  them,  or  either  of  them,  or  any  of  the  ancestors  or 
testators  of  the  said  A.  B. ;  And  that  free  and  discharged  "-*•• from  Xn" 
from,  or  otherwise  by  him  the   said  A.  B.,  his  heirs  j 
executors,    or    administrators    sufficiently   indemnified 


(d)  These  covenants  for  title  axe  in  the  form  most  generally  useful 
in  conveyances  to  dower  uses ;  see  supra,  p.  208,  n.  (o).  Covenants 
suited  to  the  case  of  a  vendor  who  purchased  the  property  are  given 
in  Precedent  III.  infra,  p.  213 ;  and  covenants  suited  to  other  oases 
will  be  found  in  subsequent  Precedents. 

r  2 
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t  o  doweb  ran. 


— for  farther 
assannoe. 


PewtoihtIL  against,  all  estates,  incumbrances,  claims,  and  demands 
created,  occasioned,  or  made  by  the  said  A.  B.  and  G.  B., 
and  the  ancestors  and  testators  of  the  said  A.  B.,  or  any 
of  them,  or  by  any  person  claiming  through  or  in  trust 
for  them,  or  any  of  them;  And  further,  that  the  said 
A.  B.  and  G.  B.  respectively,  and  every  person  having 
or  claiming  any  estate  or  interest  in  the  said  premises, 
through  or  in  trust  for  them,  or  either  of  them,  or  any  of 
the  ancestors  or  testators  of  the  said  A.  B.,  will  at  all 
times,  at  the  cost  of  the  said  C.  D.,  his  heirs,  appointees, 
or  assigns,  execute  and  do  every  such  assurance  and 
thing  for  the  further  or  more  perfectly  assuring  all  or  any 
of  the  said  premises  to  the  uses  hereinbefore  declared,  as 
by  the  said  C.  D.,  his  heirs,  appointees,  or  assigns  shall 
be  reasonably  required*    In  witness,  <fcc.  (e). 


1  III. 
PjacEDim  in.     CONVEYANCE  in  Fee  by  Appointment  and  Grant, 


IN  m  BT  AP- 

POIHTM1HT 
AMD  GRANT. 

1.  Parties. 

2.  Witaeneth  : 

3.— consider** 

tion, 


4.— receipt, 

5.— appoint- 
ment, 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  of, 
&c.  [vendor],  of  the  one  part,  and  C.  D.,  of,  &c.  [purchaser], 
of  the  other  part  (a),  WITNESSETH,  that  in  considera- 
tion of  the  sum  of  £ ,  upon  the  execution  of  these 

presents  paid  (b)  by  the  said  C.  D.  to  the  said  A.  B.  for 
the  purchase  of  the  fee  simple  in  possession  of  the  here- 
ditaments hereinafter  expressed  to  be  hereby  appointed 

and  granted  (the  receipt  of  which  sum  of  £ the  said 

A.  B.  doth  hereby  acknowledge),  He  the  said  A.  B.Jin 


(e)  The  deed  must  be  acknowledged  by  G.  B. 

(a)  As  to  the  parties  to  a  deed,  and  the  inutility  of  recitals,  see 
supra,  p.  206,  n.  (a). 

(6)  With  respect  to  the  payment  of  the  consideration,  and  the 
receipt  for  it,  see  supra,  p.  206,  notes  (6)  and  (c). 
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exercise  of  a  power  contained  in  an  indenture  dated,  &c,  Pbeoiotht  III. 
and  expressed  to  be  made  between  [parties],  and  of  every  a  FUBT  AP. 
or  any  other  power  enabling  him,  doth  hereby  direct  and      poihtmbht 

appoint  (c),  and  by  virtue  of  his  estate  and  interestjdoth  — 

hereby  grant  and  confirm  unto  the  said  C.  D.,  his  heirs  -aild  s1*0** 
and  a8signs,^ALL  those  (d)  four  messuages  or  tenements  ft.  Parcels, 

situate  on  the  north  side  of Square,  in  the  city  of 

,  known  as  Nos.  ,  in  — - —  Square  aforesaid, 

being  the  first  four  houses  in  the  said  square  westward  of 

Street,  with  the  court-yards,  stables,  coach-houses, 

offices,  and  outbuildings  in  the  rear  of  and  belonging,  to 

the  said  messuages  respectively ;)  And  also  all  that,  &c.  —general  word*, 

[General  Words,  supra,  p.  208,  and  ante,  Vol.  i.  p.  402], 

And  all  the  estate,  right,  title,  interest,  claim,  and  de-  —estate  clause. 

mand  of  him  the  said  A.  B.  in,  to,  and  upon  the  same 

premises:  To  have  and  to  hold  all  the  said  premises  7.  Habendum: 

hereinbefore    expressed    to    be    hereby  appointed    and 

granted,  Unto  the  said  C.  D.,  his  heirs  and  assigns,  To  —to  purchaser 

the  use  of  the  said  C.  D.,  his  heirs  and  assigns,  for  ever ;  m  fee' 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs,  8.  Covenants 

executors,  and  administrators,  covenant  with  the  said   orU 

C.  D.,  his  heirs  and  assigns,  that,  notwithstanding  any-  —for  right  to 

thing  by  him  the  said  A.  B.  done,  omitted,  or  knowingly  °°nTey ; 

suffered  (e),  he  the  said  A.  B.  now  hath  power  to  appoint 


(c)  This  precedent  may  be  used  whenever  the  property  stands 
limited  to  the  common  uses  to  bar  dower,  and  the  conveyance,  is  in 
fee  simple.  It  is  not  unusual  to  make  the  appointment  and  the  grant 
by  separate  witnessing  parts.  See  infra,  p.  216.  There  is,  however, 
no  reason  why  they  should  not  be  combined  as  in  the  text,  when  the 
intention  is  to  vest  the  fee  simple  in  the  purchaser. 

{d)  With  regard  to  the  description  of  the  parcels  and  the  general 
Words  and  estate  clause,  see  supra,  p.  208,  n.  (/).  The  estate  clause 
is  connected  with  the  grant,  and  not  with  the  appointment:  see 
Vol.  i.  p.  89. 

(e)  Under  ordinary  circumstances,  vendors  have  acquired  a  power 
of  appointment  such  as  that  exercised  in  this  Precedent,  by  a  con- 
veyance made  to  them  when  they  purchased  the  property,  and  con- 
sequently their  covenants  for  title  when  they  sell  the  estate  are 
usually  confined  to  their  own  acts;  bat  if  the  power  has  been  con- 
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Pbbckdeit  in.  and  grant  all  the  said  premises  hereinbefore  expressed  to 
be  hereby  appointed  and  granted  to  the  use  of  the  said 
C.  D.,  his  heirs  and  assigns ;  And  that  the  same  pre- 
mises shall  at  all  times  remain  and  be  to  the  use  of  the 
said  C»  D.,  his  heirs  and  assigns,  and  be  quietly  entered 
into  and  upon  and  held  and  enjoyed,  and  the  rents  and 
profits  thereof  received  by  him  and  them  accordingly, 
without  any  interruption  or  disturbance  by  him  the  said 
A.  B.  or  any  person  claiming  through  or  in  trust  for 
him;  And  that  free  and  discharged  from,  or  otherwise 
by  .him  the  said  A.  B.,  his  heirs,  executors,  or  adminis- 
trators sufficiently  indemnified  against  all  estates,  incum- 
brances, claims,  and  demands  created,  occasioned,  or  made 
by  the  said  A.  B.  or  any  person  claiming  through  or  in 
trust  for  him ;  And  fuktheb,  that  he  the  said  A.  B.,  and 
every  person  having  or  claiming  any  estate  or  interest  in 
the  said  premises  through  or  in  trust  for  him,  will  at 
all  times,  at  the  cost  of  the*  said  G.  D.,  his  heirs  or 
assigns,  execute  and  do  every  such  assurance  and  thing 
for  the  further  or  more  perfectly  assuring  all  or  any  of 
the  said  premises  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  as  by  him  or  them  shall  be  reasonably 
required.    In  witness,  &c. 


nrm  by  af- 

ponmmT 

ASDGBAHT. 

— for  quiet 
enjoyment ; 


—free  from 
incumbrance*; 


«— for  further 


ferred  by  a  settlement,  and  the  vendor  is  the  beneficial  owner,  his 
covenants  should  be  extended  to  the  acta  of  the  settlor,  in  a  similar 
manner  to  that  shown  in  Precedent  Y.  infra,  p.  219.  See  Dart, 
p.  352. 
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IV. 
CONVEYANCE  by  Appointment  and  (jrant  to  common      Pmciothi 

IV 

Uses  to  bar  Dower  (a).  1 

10  SOWXB  U818 

THIS  INDENTUKE,  made  the day  of ,  be-  bt  appod™en* 

tween  A.  B.,  of,  &c.  [vendor],  of  the  first  part,  C.  D.,  of,  — 

&c.  [purchaser],  of  the  second  part,  and  E.  F.,  of,  &c,  lm  Parti6i- 
[dower  trustee],  of  the  third  part,  WITNESSETH,  that  2.  Witnessed : 

in  consideration  of  the  sum  of  £ ,  upon  the  execution  8.—  oon&dera- 

of  these  presents  paid  by  the  said  C.  D.  to  the  said      *» 
A.  B.  for  the  purchase  of  the  fee  simple  in  possession  of 
the  hereditaments  hereinafter   expressed  to  be  hereby 
appointed  and  granted  (the  receipt  of  which  said  sum  of  4.— receipt, 

£ the  said  A.  B.  doth  hereby  acknowledge),  He  the 

said  A.  B.,  in  exercise  of  a  power  contained  in  an  in* 
denture  dated,  &c,  and  expressed  to  be  made  between 
[parties],  and  of  every  other  power  enabling  him,  doth 
hereby    appoint  that  the  manor,  mansion-house,  park,  *-  —  appoint- 
gardens,  pleasure  grounds,  farms,  lands,  and  heredita- 
ments hereinafter  expressed  to  be  hereby  granted,  shall 
henceforth  go  and  remain  to  the  uses,  upon  the  trust, 
and  with  and  subject  to  the  power  hereinafter  declared  and 
expressed  (b).     AND    THIS    INDENTUKE    ALSO  «.  Witnessed 
WITNESSETH,  that  for  the  consideration  aforesaid,  teom61^\ 
the  said  A.  B.  doth  hereby  grant  and  confirm  unto  the  7.— grant, 
said  C.  D.  and  his  heirs,  All  that  the  manor  of  — ,  in  8.— parcels, 
the  county  of ;  And  also  all  that  capital  mansion- 


fa)  See  the  notes  to  Precedent  III.  supra. 

{b)  Although,  where  the  grantee  to  uses  and  the  oestui  que  use 
are  the  same  person,  the  appointment  and  the  grant  may  properly  he 
comprised  in  one  witnessing  part  (see  supra,  p.  213),  yet,  where  that 
is  not  the  case,  two  witnessing  parts  should  be  employed,  as  in  the 
text. 
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•   Fbicidut 
IV. 

TO  DOW1R  USES 

BT  APFOIHTXBJIV 

AKD  ORAHT. 


9.  Habendum 


to  met  to  bar 
dower* 


10.  Covenants 
for  title : 

—  for  right  to 
convey, 


house   called  ,  with    the   park,  gardens,  pleasure 

grounds,  farms,  lands,  and  hereditaments  thereto  belong- 
ing, situate  in  the  parishes  of and ,  in  the  said 

county  of ,  the  particulars  whereof  are  delineated  in 

the  map  drawn  on  these  presents,  and  specified  in  the 
schedule  hereto,  [General  Words ,  supra,  p.  208,  and 
ante,  Vol.  i.  p.  401.]  To  havb  and  to  hold  all  the 
said  premises  hereinbefore  expressed  to  be  hereby 
granted  unto  the  said  A.  B.  and  his  heirs,  to  the  uses, 
upon  the  trust,  and  with  and  subject  to  the  power 
hereinafter  declared  and  expressed;  And  it  is  hereby 
declared,  that  the  appointment  and  grant  hereinbe- 
fore contained,  shall  operate  and  enure,  and  that  the 
said  premises  hereinbefore  expressed  to  be  hereby  ap- 
pointed and  granted  shall  henceforth  go  and  remain  to 
such  uses  (c),  for  such  estates,  and  in  such  manner,  as 
the  said  G.  D.  shall  by  deed  appoint;  And  in  default  of 
and  until  any  such  appointment,  and  so  far  as  no  such 
appointment  shall  extend,  to  the  use  of  the  said  C.  D. 
and  his  assigns  during  his  life,  without  impeachment  of 
waste ;  And  after  the  determination  of  that  estate  by  any 
means  in  his  lifetime,  to  the  use  of  the  said  £.  F.  and 
his  heirs  during  the  life  of  the  said  C.  D.,  in  trust  for 
him  and  his  assigns ;  And  after  the  determination  of  the 
estate  so  limited  to  the  said  £.  F.  and  his  heirs  as  afore- 
said, to  the  use  of  the  said  G.  D.,  his  heirs  and  assigns 
for  ever ;  And  the  said  A.  B.  doth  hereby*  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  G.  D.,  his  heirs  and  assigns,  that,  notwithstanding 
anything  by  him  the  said  A.  B.  done,  omitted,,  or  Jknow- 
ingly  suffered,  he  the  said  A.  B.  now  hath  power  to 
appoint  and  to  grant  all  the  said  premises  hereinbefore 
expressed  to  be  hereby  appointed  and  granted  to  the  uses 
hereinbefore  declared ;  And  that  the  same  premises  shall 
at  all  times  remain  and  be  to  the  uses  hereinbefore  de- 


(c)  As  to  appointment!  and  limitations  to  dower  uses,  see  supra, 
p.  177,  et  sccj. 
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clared,  and  be  quietly  entered  into  and  upon,  and  held  and 
enjoyed,  and  the  rents  and  profits  thereof  received  by  the 
said  C.  D.,  his  heirs,  appointees,  and  assigns  accordingly, 
without  any  interruption  or  disturbance  by  him  the  said 
A.  B.,  or  any  person  claiming  through  or  in  trust  for  him ; 
And  that  free  and  discharged  from,  or  otherwise  by  him 
the  said  A.  B.>  his  heirs,  executors,  or  administrators 
sufficiently  indemnified  against  all  estates,  incumbrances, 
claims,  and  demands  created,  occasioned,  or  made  by  the 
said  A.  B.  or  any  person  claiming  through  or  in  trust  for 
him;  And  further,  that  he  the  said  A.  B.,  and  every 
person  having  or  claiming  any  estate  or  interest  in  the 
said  premises  through  or  in  trust  for  him,  will,  at  all 
times,  at  the  cost  of  the  said  C.  D.,  his  heirs,  appointees, 
or  assigns,  execute  and  do  every  such  assurance  and  thing 
for  the  further,  better,  or  more  perfectly  assuring  all  or 
any  of  the  said  premises  to  the  uses  hereinbefore  declared 
as  by  the  said  C.  D.,  his  heirs,  appointees,  or  assigns 
shall  be  reasonably  required!    In  witness,  &c. 

THE  SCHEDULE  above  referred  to  (d). 


Paioiimnr  IV- 

TO  DOWSB  USZ8 

BT  APPOINTMENT 

AND  GRANT. 

—  for  quiet 
enjoyment,  < 

—  free  from 
incumbrances ; 


—  for  farther 
assurance. 


V. 


CONVEYANCE  in  Fee  hy  a  Married  Woman  seised   P*»c«>«*  V. 
in  fee  (a). 


BT  A  MARRIED 
WOMAN. 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  x  p>rtiei|< 
&c,  and  D.  B.  his  wife  [vendors],  of  the  one  part,  and 


(d)  See  the  suggestions  for  framing  such  a  schedule,  ante,  Vol.  i. 
p.  81. 

(a)  When  a  wife  is  seised  of  land  in  fee  simple,  in  tail,  or  for  life,  Rights  of  hus- 
and  not  settled  to  her  separate  nse,  it  is  said  that  her  husband  and  band  ^  ^® 
she  are  seised  in  her  right,  and  her  husband  takes  a  freehold  interest  estate. 
in  suoh  land  daring  the  joint  lives  of  his  wife  and  himself,  whioh 
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•FRKBDIHf  V. 

BY  A  XAUUID 
▼OKA*. 

2.  Witneseeth  : 
S. — considera- 
tion. 


C.  D.,  of,  &c.  [purchaser],  of  the  other  part,  WIT- 
NESSETH, that,  in  consideration  of  the  sum  of  £ 

upon  the  execution  of  these  presents  paid  by  the  said 
C.  D.  to  the  said  A.  B.  and  D.  B.  for  the  purchase  of  the 
fee  simple  in  possession  of  the  hereditaments  hereinafter 


Tenancy  by 
curtesy. 


Wife's  power 
oyer  land  settled 
to  her  separate 


Restraint  on 
anticipation. 

Effect  of  con- 
veyance to  a  wife 
in  fee  for  her 
separate  use 
without  power 
of  anticipation. 


will  pass  by  his  conveyanoe  alone  without  tier  concurrence :  EoberUon 
T.  Norris,  11  Ad.  &  E.  916.  He  is  also  entitled  to  hold  or  dispose 
of  for  his  life,  as  tenant  by  the  curtesy  of  England  (whioh  tenancy 
extends  to  Scotland  and  Ireland,  Co.  Lit  30  a),  all  the  lands  and 
tenements  of  which  he  and  his  wife  were  seised  in  deed,  actually  or 
virtually,  in  her  right  for  an  estate  of  inheritance,  provided  that  he 
has  had  by  her  a  child  born  alive  (as  to  whioh  see  Brack  v.  Kelloch, 
2  Giff.  58,  affd.  on  app.  30  L.  J.  Ch.  498 ;  Jones  v.  Bichette,  31  L.  J. 
Ch.  753),  who  either  does  or  might  inherit  the  same,  and  from  the 
moment  of  the  child's  birth,  or  of  the  acquisition  of  the  property  by 
the  wife,  whichever  last  happens,  he  is  able  to  convey  this  estate  for 
his  life  to  another  person ;  but  before  the  birth  of  a  child  he  can 
convey  a  good  estate  only  for  the  joint  lives  of  himself  and  his  wife : 
Burton,  350.  No  right  of  curtesy,  attaches  upon  an  estate  held  in 
joint  tenancy,  or  upon  a  remainder  or  reversion  expectant  on  a  par- 
ticular estate  of  freehold :  Burton,  353 ;  or  upon  an  estate  of  whioh 
the  wife  is  seised  for  her  separate  use.  See  Leehmere  v.  Bro- 
ther idge,  2  N.  R.  219. 

Where  land  is  held  in  trust  for  the  separate  use  of  a  married 
woman,  all  her  husband's  rights  in  it  aro  barred — she  can  by  deed 
unacknowledged  dispose  of  her  life  interest  in  it  (Leehmere  v.  Bro* 
theridge),  and  even  dispose  of  the  fee  simple  by  her  will  made  during 
coverture,  though  no  express  power  to  do  so  be  given  her :  Atchison 
v.  Le  Mann,  23  L.  T.  302  (with  which  it  is  hard  to  reconcile  Leehmere 
V.  Brotheridge) ;  but  according  to  this  last  case,  in  which  Adams  v. 
Gamble,  12  Ir.  Eq.  Rep.  102,  was  not  followed  by  the  M.  R.,  she 
cannot,  without  the  concurrence  of  her  husband  and  an  acknowledged 
deed,  dispose  by  any  act  inter  vivos  of  more  than  an  estate  for  her 
life  therein.  The  subject  is  more  fully  discussed,  post,  YoL  iv., 
Precedent  XX.,  n.  (o). 

Land  may  be  settled  on  a  married  woman  in  fee  simple  without 
power  of  anticipation,  and  she  will  then  be  unable  during  coverture 
to  sell  or  mortgage  it:  BaggeU  v.  Meux,  1  Coll.  138 ;  1  Ph.  627. 
A  grant  of  land  to  a  married  woman  in  fee  simple  for  her  separate 
use  without  power  of  anticipation  gives  her,  according  to  BaggeU 
y.  Meux  and  Atchison  v.  Le  Mann,  a  life  estate  for  her  separate 
use  without  power  of  anticipating  the  rents,  but  with  power  to 
dispose  of  the  fee  simple  by  will. 
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expressed  to  be  hereby  granted  (the  receipt  of  which  said    Frbokdbbt  v. 

sum  of  £ the  said  A.  B.  and  D.  B.  do  hereby  ac-    m  A'^VBIRD 

knowledge),  She  the  said  D.  B.,  with  the  concurrence  of        wqmah. 
the  said  A.  B.,  doth  hereby  grant  and  dispose  of  (6),  and  4.— receipt, 
he  the  said  A.  B.  doth  hereby  grant  and  confirm,  unto  the  6»~ «nnt» 
said  C.  D.,  his  heirs  and  assigns,  All  that  parcel  of  6.— parcels. 
land  containing,  &c,  more  or  less,  situate  in  the  village 

and  parish  of ,  in  the  county  of ,  formerly  in 

the  occupation  of ,  and  now  of ,  and  having  a 

frontage  on  the  south  to  the  high  road  from  X  to  Y,  of 

yards,  or  thereabouts,  and  abutting  on  the  north  on^ 

&c,  and  which  same  parcel  of  land  is  numbered in 

the  apportionment  of  the  tithe  rent-charge  for  the  said 

parish  of   ,  and   in  the   map  therein  referred  to 

[General  Words,  supra,  p.  208] ;  To  have  and  to  hold  7.  Habendum  in 

all  the  said  premises  hereinbefore  expressed  to  be  hereby    *** 

granted  Unto  the  said  C.  D.,  his  heirs  and  assigns,  To 

the  use  of  the  said  C.  D.,  his  heirs  and  assigns  for  ever ; 

And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  8.  Covenant*  for 

executors,  and  administrators  covenant  (c)  with  the  said      -"..., 

7  x  '  — for  right  to 

C.  D.,  his  heirs  and  assigns,  that,  notwithstanding  any-  convey, 
thing  by  the  said  D.  B.  or  by  her  late  brother  G.  H. 
deceased,  or  by  her  late  father  I,  H.  deceased,  or  by  him 
the  said  A.  B.  or  any  of  them  done,  omitted,  or  knowingly 
suffered,  they  the  said  D.  B.  and  A.  B.  now  have  power 
to  grant  and  dispose  of  all  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  to  the  use  of  the  said 


(6)  See  supra,  p.  207,  note  (<?). 

(c)  Upon  a  sale  by  husband  and  wife  of  the  wife's  unsettled  free-   Covenants  for 
hold  or  copyhold  estate,  the  husband,  since  he  either  does  or  may  ^f*>°^j  °  ° 
reoeive  the  purchase-money,  covenants  for  title  as  upon  the  sale  of  estate. 
his  own  estate :  and  if  there  be  any  doubt  as  to  the  fact  of  marriage, 
the  woman  should  herself  enter  into  usual  covenants:  Dart,  354. 
The  covenants  in  the  text  are  extended  to  the  acts  of  the  vendor's 
father  and  brother,  as  would  he  proper  if  she  had  acquired  the  pro- 
perty under  their  wills,  or  if  her  brother  had  taken  it  by  descent 
from  his  father,  and  had  devised  it  to  her.    Covenants  to  suit  other 
states  of  oiroumstanoes  may  be  framed  from  those  in  Precedents  I., 
II.,  III.,  or  IV.,  supra. 
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joyment, 


— free  from  in- 
cumbrances, 


Pbbcimht  V,  C.  D.,  his  heirs  and  assigns ;  And  that  the  same  premises 
by  a"miiieim>  s^a^  a*  ***  times  remain  and  he  to  the  use  of  the  said 
woMAg.  C.  D.,  his  heirs  and  assigns ;  and  be  quietly  entered  into 
—for  quiet  en-  and  upon  and  held  and  enjoyed,  and  the  rents  and  profits 
thereof  received  by  the  said  C.  D.,  his  heirs  and  assigns 
accordingly,  without  any  interruption  or  disturbance  by 
the  said  D.  B.  and  A.  B.  or  either  of  them,  or  any  person 
claiming  through  or  in  trust  for  them  or  the  said  G.  H. 
and  I.  H.,  or  any  of  them ;  And  that  free  and  discharged 
from,  or  otherwise  by  him  the  said  A.  B.,  his  heirs, 
executors,  or  administrators  sufficiently  indemnified 
against,  all  estates,  incumbrances,  claims,  and  demands 
created,  occasioned,  or  made  by  the  said  G.  H.,  I.  H., 
A.  B.,  and  D.  B.  or  any  of  them,  or  any  person  claiming 
through  or  in  trust  for  them  or  any  of  them;  And 
further,  that  the  said  D.  B.  and  her  heirs,  and  he  the 
said  A.  B.,  and  every  person  having  or  claiming  any 
estate  or  interest  in  the  said  premises  or  any  of  them, 
through  or  in  trust  for  the  said  G.  H.,  I.  H.,  A.  B.,  and 
D.  B.  or  any  of  them,  will  at  all  times,  at  the  cost  of  the 
said  C.  D.,  his  heirs  or  assigns,  execute  and  do  every 
such  assurance  and  thing  for  the  further  or  more  perfectly 
assuring  all  or  any  of  the  said  premises  to  the  use  of  the 
said  C.  D.,  his  heirs  and  assigns,  as  by  him  or  them  shall 
be  reasonably  required.     In  witness,  dtc.  (d). 


—for  farther 


(d)  Add  a  schedule,  if  the  description  of  the  parcels  require  it. 
The  deed  must  be  acknowledged  by  D.  B. 
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VI. 

CHARTER  of  Feoffment  made  by  an  Infant  under  ?**<«>""  YI« 
the  Custom  of  Gavelkind  (a),  nomm, 


THIS  INDENTURE,  *nade,  &c,  between  A.  B.,  of,  *•  ***»• 
&c,  an  infant,  of  the  age  of  upwards  of  fifteen  years 


(a)  At  the  present  day,  feoffments  are  rarely  if  ever  used  in  this  Custom  of 
country  as  conveyances  on  sales,  except  by  virtue  of  the  custom  of  gavelkind  rc- 
gavelkind  tenure  which  prevails  in  Kent.    By  this  custom  every  ^^^by hi-" 
son  is  as  great  a  gentleman  as  the  eldest  son  is :  Litt  s.  210 ;  for  in  (ants, 
ease  of  intestacy,  lands  descend  not  on  the  eldest  son,  hut  on  all 
the  sons  in  equal  shares,  and  this  customary  descent  extends  to 
brothers  and  other  collateral  relations :  Crump  v.  Norwood,  7  Taunt. 
362 ;  at  least  so  far  as  sons  of  the  intestate's  brothers :  Hook  v. 
Hooky   1  N.   R.  85.    "  Every  one    of   the  age  of   fifteen  years 
holding  or  claiming  to  hold  any  land  in  gavelkind  may  give  (by 
way  of  sale)  his  land,  of  which  he  is  seised,  as  lawfully  and 
freely  as  any  other  person  of  the  age  of  twenty-one  years  his 
foreign  tenures  which   are   held  by  knight's   service:"    Itin.  of 
Kent,  55  Hen.  3,  cited  Sandys'  Consuetudines  Kanciae,  166;  and 
the  custom  extends  to  lands  which  the  infant  has  by  purchase, 
as  well  as  to  those  which  he  has  by  descent,  though  a  contrary 
opinion  has  been  held :  see  Robinson  on  Gavelkind,  277 ;   Sandys, 
165;   and  to  a  female  heir  in  gavelkind  at  the  age  of  fifteen, 
as  well  as  to  a  male:   Robinson,  249;   Sandys,  168.    The  later 
resolutions  and  practice  have  added  the  following  reasonable  and 
proper  restrictions  to  this  customary  alienation: — that  it  must  be 
by  feoffment,  and  the  livery  of  seisin  must  be  proprid  manu  of  the 
infant,  and  not  by  letter  of  attorney ;  nor  does  the  custom  extend  to 
any  other  conveyance  or  assurance,  for  it  shall  be  taken  strictly ; 
therefore  the  custom  does  not  enable  him  to  make  a  wUl  of  these 
lands  at  fifteen :  Robinson,  248—250.    It  is  said,  that  the  custom 
extends  only  to  sales  for  a  valuable  consideration :  Sandys,  169,  and 
authorities  there  cited ;  it  must  be  evidenced  by  a  deed  or  writing 
signed  by  the  infant's  own  hand :  Id.  185 ;  and  at  the  time  of  the 
feoffment  the  infant  must  be  in  the  actual  possession  of  the  land,  see 
ante,  p.  171.    If  the  dictum  be  well  founded,  that  a  feoffment  by  an 
infant  can  be  made  only  on  a  sale  for  a  valuable  consideration,  the 
custom  does  not  enable  an  infant  to  convey  a  legal  estate  vested  in 
him  upon  trust,  or  to  reconvey  a  mortgaged  estate* 
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Pmotdbto  vl    [vendor],  of  the  first  part,  C.  D.,  of,  &c.  [purchaser],  of 
FEomnHT.      *^e  secon*  P^  an*  E.  F.,  of,  &c.  [attorney  to  receive 

2  Witneaeth-    8eMn^  of  the  ^d  P"*'  WITNESSETH,  that,  in  con- 

3!— oonaidera- "    sideration  of  the  sum  of  £ upon  the  execution  of 

****  these  presents,  paid  by  the  said  C.  D.  to  the  said  A.  B.  (b) 

for  the  purchase  of  the  fee  simple  in  possession  of  the 
part  or  parts  and  hereditaments  hereinafter  described, 
He  the  said  A.  B.,  by  virtue  and  in  exercise  of  the 
custom  of  gavelkind  tenure  and  of  every  other  custom 

4.— feoffment,  tod  authority  enabling  him,  hath  enfeoffed  (c)  and  granted, 
and  doth  hereby  enfeoff  and  grant,  unto  the  said  C.  D., 

5.—  parcels.  his  heirs  and  assigns,  All  that  the  one  equal  undivided 
third  part,  and  all  other  (if  any)  the  part  or  parts,  estate 
and  interest,  of  him  the  said  A.  B.  as  one  of  the  coheirs 
in  gavelkind  of  his  father  the  late  X.  Y.,  of,  &c.,  or 
otherwise  howsoever,  of  and  in  All  that  messuage,  farm- 
house, and  farm,  known  as Farm,  situate  in  the 

parish  of  ■  in  the  county  of  Kent,  the  particulars 

whereof  are  delineated  in  the  plan  drawn  in  the  margin 
of  these  presents  and  described  in  the  schedule  hereto, 
And  op  and  in  all  [General  Words,  supra,  p.  208,  omitting 

6.  Habendum  Estate  Clause,]  To  have  and  to  hold  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  enfeoffed 


As  to  payment  (b)  It  would  seem  that  an  infant,  as  he  cannot  execute  a  release, 

money  Joan*"*    cannot  8ire  a  va^^  **<*ipt  for  the  purchase-money ;  for  the  general 
infant  practice  is  to  add  to  the  memorandum  of  livery  of  seisin,  an  attesta- 

tion that  the  consideration  money  was  paid  to  the  infant,  instead  of 
indorsing  a  receipt  for  it :  Robinson,  277,  note  (b)  ;  but,  although  a 
purchaser  may  without  personal  risk  pay  the  money  to  the  infant, 
it  is  often  advisable  for  the  infant's  sake  that  the  purchaser  should 
require  it  to  be  invested  in  the  funds  in  the  names  of  trustees,  or 
even  in  the  infant's  name,  until  he  attaint  twenty-one ;  and  usually 
there  is  no  difficulty  in  prevailing  on  the  vendor  to  adopt  this 
course.  If  the  feoffment  be  by  an  adult,  a  receipt  for  the  pur- 
chase-money in  the  usual  form,  supra,  p.  206,  should  be  inserted  in 
the  text. 

(c)  It  is  usual  in  a  oharter  of  feoffment  to  employ  the  operative 
words  in  the  past  as  well  as  in  the  present  tense,  because,  so  far  as 
the  conveyance  is  ooncerned,  the  oharter  is  only  an  evidence  of  an 
act  previously  performed,  viz.,  the  feoffment. 
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and  granted,  Unto  the  said  C.  D.,  his  heirs  and  assigns',    PwaDwra  VL 
To  the  use  of  the  said  C.  D.,  his  heirs  and  assigns  for      teoffmeht. 
ever  (d) ;  And  the  said  C.  D.  doth  hereby  appoint  the  to  purchaser  ia~" 
said  E.  F.  his  attorney  (e),  for  him* the  said  C.  D.,  and  fee; 

7.  Appointment 


(d)  By  the  custom  of  Kent,  the  wife,  after  the  death  of  her  has-  Dower  of  gavel- 
band,  shall  have  for  her  dower  a  moiety  of  all  his  lands  and  tener  ^^^ land* 
ments  of  the  nature  of  gavelkind;  hut  she  holds  this  customary 
dower  (or,  as  it  was  formerly  called,  freebench)  only  so  long  as  she 
lives  chaste :  Robinson  on  Gav.  205,  217 ;  and  it  attaches  not  only 
to  the  lands  and  tenements  of  which  the  husband  died  seised,  but  to 
those  of  which  he  was  seised  at  any  time  during  the  coverture  for  an 
estate  of  inheritance:  Id.  221.  The  Real  Property  Commissioners, 
in  their  1st  Report,  pp.  16 — 19,  on  whioh  the  Dower  Act,  3  &  4 
Will.  4,  c.  105,  was  framed,  stated  that  they  did  not  propose  to 
extend  the  alterations  of  the  law  of  dower  to  gavelkind  lands  or 
borough  English  lands,  or  to  copyhold  or  customary  lands,  as  to  all 
of  whioh  the  right  to  dower  or  freebench  is  regulated  by  a  variety 
of  peculiar  customs ;  and  the  Act  does  not  apply  to  freebench  in 
copyholds:  Adams  v.  Smith,  5  De  G.  M.  &  G.  713;  but  a  widow's 
interest  in  gavelkind  lands,  though  formerly  called  freebench,  is  now 
always  spoken  of  as  customary  dower ;  and  is  governed  by  the  Dower 
Act :  Farley  v.  Bonham,  2  Johns.  &  Hem.  177. 

It  will  be  observed,  that  the  Precedent  in  the  text  does  not 
contain  any  covenant  for  title ;  the  reason  of  the  omission  is,  that  a 
warranty  on  a  feoffment  within  the  custom  is  void,  the  custom  not 
extending  to  it :  Robinson's  Gav.  276 ;  Sandys'  Cons.  Kane  178.  In 
practice  this  defect  is  usually  remedied  by  a  deed  executed  after  the 
feoffor  has  attained  the  age  of  twenty-one. 

Where  a  feoffment  is  made  by  a  person  sui  juris,  covenants  for 
title  are  inserted  in  the  charter  in  the  same  manner  as  in  a  deed  of 
grant :  they  are  precisely  similar  to  those  in  Precedents  I.  and  III., 
supra,  except  that  "  enfeoff"  will  be  used  in  addition  to  or  instead  of 
"grant" 

(e)  Livery  of  seisin  of  an  infant's  estate  must,  as  has  been  stated  Appointment 
in  a  previous  note,  beprqprid  manu  of  the  infant,  and  not  by  letter  of  *$  attoniey  *° 
attorney ;  but  if  a  feoffment  be  made  by  an  adult,  the  livery  of  W P*"n 
seisin  may  be  by  an  attorney.  Where  it  is  intended  that  the  seisin 
shall  be  delivered  by  an  attorney,  the  clause  in  the  text  should  be 
preceded  by  an  appointment  of  an  attorney  in  the  following  form : — 

"  And  the  said  A.  B.  doth  hereby  appoint  the  said  G.  H. 
[who  will  have  been  named  as  a  party  to  the  charter,]  his 
attorney,  for  him  the  said  A.  B.  and  in  his  name  and 
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FEOFFHBKT. 

of  attorney  to 
receive  seisin. 


Preokdutt  YI.  in  his  name  and  stead  to  enter  upon  the  said  messuage, 
farm,  and  hereditaments,  or  any  part  thereof  in  the  name 
of  the  whole,  and  then  and  there  to  receive  And  take 
from  the  said  A.  B!  possession  and  seisin  of  the  said 
part  or  parts,  hereditaments  and  premises,  and  such 
possession  and  seisin  so  taken  to  hold  unto  and  to  the 
use  of  the  said  C.  D.,  his  heirs  and  assigns,  according  to 
the  form  and  effeot  of  these  presents.    In  witness,  &c, 


8.  MiMOEAJDUM   MEMORANDUM  of  Livery  of  Seisin  (to  be  indorsed 

Of  LITZRY  Of  ,        ~,         .      * 

on  the  Charter). 


BE   IT  REMEMBERED,  that,  on  this day  of 

,  18 — ,  the  within-named  E.  F.,  as  the  attorney  of 
and  for  the  within-named  G.  D.,  paid  to  the  said  A.  B. 

the  within-mentioned  sum  of  £ for  the  purchase  of 

the  within-mentioned  part  or  parts  and  hereditaments  (/) ; 
and  that  the  said  A.  B.,  being  in  possession  of  the  said 
hereditaments,  did  then  and  there  deliver  possession 
and  seisin  of  the  within-mentioned  part  or  parts  and 
hereditaments,  and  of  all  the  estate  and  interest  of  him 
the  said  A.  B.  in  the  said  hereditaments  unto  the 
within-named  E.  F.  as  the  attorney  of  and  for  the  within- 
named  C.  D.,  to  hold  the  same  unto  and  to  the  use  of 


stead  to  enter  into  and  upon  and  take  possession  and 
seisin  of  the  said  premises,  or  of  any  part  thereof  in  the 
name  of  the  whole,  and  then  and  there  to  deliver  pos* 
session  and  seisin  of  the  said  premises  unto  the  said 
C.  D.  or  to  the  said  E.  F.  his,  attorney  in  that  behalf 
hereinafter  authorised,  according  to  the  true  intent  and 
meaning  of  these  presents." 


(/)  See  snpra,  p.  222,  n.  (6). 
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the  said  C.  D.,  his  heirs  and  assigns,  according  to  the  Pmotomt  VI. 

form  and  effect  of  the  within-written  indenture,  in  the  memorandum  oi 

presence  of  us  la)  livery  o» 

V  SEISIN. 


Witnesses. 


VII. 

CONVEYANCE   by  Tenants  in  Common,  One  being  pMcm>Eht  vn. 
a  Married  Woman,  her  husband  consenting.  

9  BT  TEHAFT8  IK 

THIS  INDENTUKE,  made,  &c,  between  A.  B.,  of,  °°M*0*- 

&c,  C.  D.,  of,  &c,  and  E.  F.,  of,  &c,  and  G.  F.  his  wife  x-  p*rt»ea, 
[vendors],  of  the  one  part,  and  I.  K,  of,  &c.  ['purchaser], 
of  the  other  part ;  Whereas  the  said  A.  B.  and  C.  D.,  2.  Recital  of 
and  the  said  E.  F.  and  G.  F.,  in  right  of  the  said  G.  F.,  tiUe' 
are  seised  of  the  hereditaments  hereinafter  expressed  to 
be  hereby  granted  in  fee  simple  in  possession  in  equal 
undivided  third  shares  (a) ;  And  whereas  the  said  A.  B.,  3.  Agreement 
C.  D.,  E.  F.,  and  G.  F.,  have  agreed  with  the  said  I.  K.  for8ale- 
for  the  sale  to  him  of  the  fee  simple  in  possession  of  the 
same  hereditaments,  free  from  incumbrances,  at  the  price 

of  £ ,  NOW  THIS  INDENTURE  WITNESSETH  4.  Witnesseth. 

that  in  pursuance  of  the  said  agreement  and  in  consider-  5.  Consideration. 

ation  of  the  said  sum  of  £ upon  the  execution  of 

these  presents  to  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  F., 

paid  by  the  said  I.  K.  (the  receipt  of  which  sum  of  £ 

the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  F.,  hereby  acknow- 

(g)  If  the  feoffment  has  been  made  by  an  adult  vendor,  the  refer- 
ence to  the  payment  of  the  purchase-money  will  be  omitted  from  the 
memorandum ;  and  should  the  seisin  have  been  delivered  by  the 
vendor's  attorney,  the  fact  will  of  course  be  noticed  by  making  a 
suitable  alteration  in  the  memorandum. 

(a)  The  estate  belonging  to  the  wife  and  not  being  settled  to  her  Tenants  in  corn- 
separate  use,  her  husband  and  she  are  said  to  be  seised  of  it  in  her  ™nyey  °^ f   y 
right.    It  is  not  necessary  that  tenants  in  common  should  be  seised  in  covenant. 
equal  shares :  they  may  all  be  seised  in  unequal  shares :  they  convey 
and  covenant  for  title  only  in  respect  of  their  own  individual  shares. 
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Pbeotodt  TO. 

ST  TENANTS  ZH 
COMMON. 

6.  Granta  by 
tenant*  in  oom- 
mon  of  their 
respective  shares. 


7.  Habendum. 


8.  Covenants 
by  tenants  in 
common ; 


— for  right  to 
convey ; 


— quiet  enjoy- 
ment; 


ledge)  (&),  They  the  said  A.  B.  and  G.  D.  as  and  according 
to  their  respective  shares  and  estates  hereby  respectively 
grant  and  confirm,  And  she  the  said  G.  F.  as  and  accord- 
ing to  her  share  and  estate,  and  with  the  concurrence  of 
the  said  E.  F.  (testified  by  his  being  a  party  to  and 
executing  these  presents),  doth  hereby  grant  and  dispose 
of,  And  he  the  said  E.  F.  as  and  according  to  the  same 
share  and  estate  doth  hereby  grant  and  confirm  unto 
the  said  I.  K.,  his  heirs  and  assigns  (parcels,  general 
words,  p.  208) ;  To  have  and  to  hold  all  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  granted,  Unto 
the  said  I.  K.,  his  heirs  and  assigns,  in  fee,  To  the  use  of 
the  said  I.  K.,  his  heirs  and  assigns,  for  ever,  And  each 
of  them  the  said  A.  B.  and  C.  D.,  so  far  only  as  relates  to 
the  equal  undivided  third  share  of  which  he  claims  to  be 
seised  as  hereinbefore  recited  of  the  said  premises  herein- 
before expressed  to  be  hereby  granted,  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  and  he 
the  said  E.  F.,  so  far  only  as  relates  to  the  equal  undivided 
third  share  of  which  he  and  the  said  G.  F.  claim  to  be 
seised  as  hereinbefore  recited  of  the  same  premises,  and 
doth  hereby  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  with  the  said  I.  K.,  his  heirs  and 
assigns,  that  notwithstanding  anything  by  the  said  A.  B., 
C.  D.,  E.  F.,  and  G.  F.,  respectively,  or  by  any  of  their 
respective  ancestors  or  testators  done,  omitted,  or  know- 
ingly suffered,  they  the  said  A.  B.,  C.  D.,  E.  F.,  and 
G.  F.,  now  have  power  to  grant  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  and  every 
part  thereof,  To  the  use  of  the  said  I.  K,  his  heirs  and 
assigns,  And  that  the  same  premises  shall  at  all  times 
remain  and  be  To  the  use  of  the  said  I.  K.,  his  heirs  and 
assigns,  and  be  quietly  entered  into  and  upon,  and  held 
and  enjoyed,  and  the  rents  and  profits  thereof  received 


(b)  If  any  of  the  shares  be  sold  under  a  trust,  it  will  be  necessary 
to  sever  the  purchase-money,  and  express  the  payments  and  receipts 
accordingly ;  but  when  all  the  shares  are  held  by  the  vendors  abso- 
lutely for  their  own  benefit,  it  is  usual  and  proper  for  them  to  sell,  re- 
ceive the  purchase-money,  and  acknowledge. the  reoeipt  collectively. 
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by  the  said  I.  K.,  his  heirs  and  assigns,  accordingly,  with-  ?****>***  VII. 

out  any  interruption  or  disturbance  by  them  the  said    by  tinantb  nr 

A.  B.,  C.  D.,  E.  F.,  and  G.  F.,  or  any  of  them,  or  any        °°*uo*- 

person  claiming  through  or  in  trust  for  them  respectively,  —  fa*  from  in- 
-lf  .  **    •  A.  .  cumbrances; 

or  any  of  them  or  any  of  their  respective  ancestors  or 
testators,  And  that  free  and  discharged  from  or  other- 
wise by  them  the  said  A.  B.,  C.  D.,  and  E  .F.  respectively, 
or  their  respective  heirs,  executors,  or  administrators, 
sufficiently  indemnified  against  all  estates,  incumbrances, 
claims,  and  demands,  created,  occasioned,  or  made  by  the 
said  A.  B.,  C.  D.,  E.  F.,  and  G.  F.,  or  any  of  them,  or 
any  of  their  respective  ancestors  or  testators,  or  any 
person  claiming  through  or  in  trust  for  them,  or  any  of 
them,  or  any  of  their  respective  ancestors  or  testators, 
And  further,  that  they  the  said  A.  B.,  C.  D.,  E.  F.,  —and  for  further 
and  G.  F.  respectively,  and  every  person  having  or 
claiming  any  estate  or  interest  in  the  said  premises,  or 
any  part  thereof,  through  or  in  trust  for  them  respectively, 
or  any  of  their  respective  ancestors  or  testators,  will  at 
all  times  at  the  cost  of  the  said  I.  K.,  his  heirs  or  assigns, 
execute  and  do  every  such  assurance  and  thing  for  the 
further  or  more  perfectly  assuring  all  or  any  part  of  the 
said  premises  To  the  use  of  the  said  I.  K.,  his  heirs  and 
assigns,  as  by  the  said  I.  K.,  his  heirs  or  assigns,  shall 
be  reasonably  required.    In  witness,  &c  (c). 

(Add  Schedule). 


assurance. 


VHL 

CONVEYANCE  by  Tenant  for  Life  and  Tenant  in  pricbdbntVIIL 
Tail  (a). 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of, 


BT  TENANTS  FOR 

LIFI  AND  IN 

TAIL. 


1.  Parties. 
(c)  The  deed  must  be  acknowledged  by  GK  F. 

(a)  Sales  of  reversionary  interests,  especially  where  an  heir  is  the  gkfe,,  0f  reVer- 
vendor,  depend  upon  peculiar  principles,  and  eaoh  case  must  depend  sionary  interests. 
on  its  own  circumstances ;  the  courts  professing  not  to  lay  down  any 

Q  2 
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PRKOEBmrrVlll.  &c.  [vendor,  tenant  for  life],  of  the  first  part,  C.  D.,  of, 

»t  TiHAHM  tor  &c-  [vendor,  tenant  in  tail],  of  the  second  part,  and  E.  R, 

ufb  akd  in     0ff  &c#   [purchaser],  of  the  third  part:  Whereas,  &c. 

; — [Recitals  showing  the  origin  of  the  estates  for  life  and  in 

■bowing  tenancy  to^>  w  8tat^n9  &eir  existence] :  And  whereas  the  said 
for  life  and  in  A.  B.  and  C.  D.  have  agreed  with  the  said  E.  F.  for  the 
3  A  ment  sa*e  *°  ^m  °^  ^e  "^^tance  *&  &e  simple  in  possession, 
for  sale  of  foe  free  from  incumbrances,  of  the  said  hereditaments  herein- 
■imp  e.  H^eT  eXpregse(j  fa  ]ye  ^reby  granted  at  the  price  of 

6.^ndoSon  £ :  N0W  THIS  INDENTURE  WITNESSETH, 

that  in  pursuance  of  the  said  agreement,  and  in  consider- 

ation  of  the  sum  of  £ to  the  said  A.  B.  and  C.  D. 

upon  the  execution  of  these  presents  paid  by  the  said 

tJ£l?lllfcrHfc  E"  F'  ^e  receiPt  of  which  sum  of  £ the  said  A.  B. 

and  C.  D.  hereby  acknowledge),  he  the  said  A.  B.,  as  to 


grants; 


particular  rule,  lest  devices  should  be  framed  to  evade  them.  Under 
ordinary  ciroumsatnoes,  adequacy  of  consideration  is  absolutely 
essential  to  give  validity  to  such  a  sale,  and  not  only  does  the  burden 
of  proving  that  the  full  value  was  given  lie  on  the  purchaser,  but  the 
present  state  of  the  law,  practically,  is  this,  that  unless  a  purchaser 
gives  much  more  than  the  value  of  the  reversion,  it  is  impossible  for 
him  to  purchase  safely  except  at  an  auction. 
Principles  on  Transactions  between  a  father  and  son,  however,  are  treated  as 

a  father  tenant     fcHfy  arrangements,  and  not  as  dealings  for  reversionary  interest*, 
for  life,  and  his     A  fair  arrangement  between  them  will  be  supported,  though  made  by 
uu'in*1^'^       a  third  p"ty  ^^  a  frauduknt  intention  of  benefiting  himself,  and 
are  supported.   '   a  bona  fi(*e  8a*e  ^7  a  father,  tenant  for  life,  and  this  son,  tenant  in 
tail  in  remainder,  will  not  be  set  aside  on  the  ground  of  the  inade- 
quacy of  the  consideration  paid  to  the  son,  unless  the  son  has  a 
distinct  ground  of  relief;  for  they  form  a  vendor  with  a  present 
interest.    See  Sugd.  Y.  P.  ch.  viL,  s.  1,  and  the  oases  there  cited. 

Purchase-money        Upon  the  principle  here  stated,  the  price  given  for  an  estate  sold 
and  succession       .       r .         ,J     ,.;         .  ,         .  . '       ,,r.  .    ,      .     .  -. 

duty,  how  paid.     ^y  a  tenan';  ror  1"e  a™  tenant  in  tail  in  remainder  is,  in  practice, 

paid  by  the  purchaser  to  the  vendors  jointly,  leaving  them  to  appor- 
tion it  between  themselves,  and  to  settle  how  much  of  it  is  the 
proper  consideration  for  the  life  interest,  and  how  much  for  the 
reversion ;  and  the  vendors  must  compound  for,  and  pay  before 
completion,  the  succession  duty  whioh  would  otherwise  be  payable 
on  the  death  of  the  life  tenant :  Dart,  382. 

As  between  the  vendor  and  purchaser  of  a  reversion  alone,  the 
purchaser  pays  the  duty:  Cooper  v.  Trewby,  28  Beav.  194. 


LIFE  AVD  IH 
TAIL. 
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his  estate  for  his  life  in  the  hereditaments  hereinafter  PraoEDnrrVlII. 
described,   doth  hereby  grant,  and  he  the  said  G.  D.,    bytknahtfo* 
as  to  the  remainder  in  fee  simple  expectant  upon  the 
said  life  estate  in  the  same  hereditaments,  and  with  the 
consent  of  the  said  A.  B.  as  protector  of  the  settlement  tail,  with  consent 
(testified  by  his  being  a  party  to  and  executing  these  of  v****™* 
presents),  doth  hereby  grant  and  confirm  unto  the  said 
E.  F.,  his  heirs  and  assigns,  All  that  [parcels,  general 
words,  supra,  p.  208] :   To  have  and  to  hold  all  the  7.  Habendum ; 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
(freed  and  discharged  from  the  said  estate  tail  and  all  —freed  from 
other  estates  tail  of  the  said  G.  D.  in  the  same  premises,  *"     ' 
and  all  remainders,  reversions,  estates,  rights,  titles,  in- 
terests and  powers  to  take  effect  after  the  determination 
or  in  defeazance  of  such  estate  tail  or  estates  in  tail) 
unto  the  said  E.  F.,  his  heirs  and  assigns,  To  the  use  of  —to  purchaser 
the  said  E.  F.,  his  heirs  and  assigns,  for  ever :  And  he  8  covenants  for 
the  said  A.  B«,  so  far  as  relates  to  the  estate  for  his  life  title  by  life 
in  the  said  premises  hereinbefore  expressed  to  be  hereby  mainderman 
granted,  doth  hereby  for  himself,  his  heirs,  executors  and  m  tail 
administrators,  And  he  the  said  C.  D.,  so  far  as  relates 
to  the  remainder  in  fee  simple  expectant  upon  the  said 
life  estate  in  the  same  premises,  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with  the 
said  E.  F.,  his  heirs  and  assigns,  that  notwithstanding, 
&c.  (supra,  p.  226)  (6).    In  witness,  &c. 


(b)  See  another  form  of  covenant  by  a  tenant  for  life,  infra, 
Precedent  IX.,  and  a  surrender  of  copyholds  by  tenant  for  life  and 
in  tail,  infra,  Precedent  XXXII. 

The  conveyance  must  be  enrolled  in  Chancery  within  six  calendar 
months  after  its  execution,  under  the  provisions  of  the  Fines  and 
Recoveries  Act  3  ft  4  Wm.  4,  o.  74,  a.  41. 
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DC. 


Precedent  IX. 

TODBR  A  POWEB 
OF  SALE. 


1.  Parties. 


CONVEYANCE  by  Appointment  under  a  Power  of 
Sale  in  a  Settlement,  of  a  Manor  and  other 
Freehold  Estate  to  Uses  to  bar  Dower  ;m  the  Pur- 
chase having  been  made  at  an  Auction  through  an 
Agent  who  is  a  Party  to  the  Conveyance  (a). 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c. 

[donee  of  the  power],  of  the  first  part,  C.  D.,  of,  &c, 

[tenant  for  life  in  possession  under  the  settlement],  of  the 

second  part,  G.  H.,  of,  &c.  [agent,  and  also  trustee],  of 

the  third  part,  and  E.  F.,  of,  &c.  [purchaser],  of  the 

2.  Recital  of  Bet-  fourth  part:  Whereas,  by  an  indenture  of  bargain  and 

ooT^aidUr-     sale  and  settlement,  dated  the  12th  day  of  May,  1814, 

gain  and  sale.       perfected  by  inrolment,  and  expressed  to  be  made  between 

[parties],  and  by  a  common  recovery  duly  suffered   in 

pursuance  of  the  same  indenture  in term  (b),  in  the 

year  of  the  reign  of  his  late  Majesty  King  , 


before  his  Majesty's  Justices  of  the  Court  of  Common 
Pleas  at  Westminster,  the  manor,  lands,  and  heredita- 
ments hereinafter  expressed  to  be  hereby  appointed,  were 
(among  other  hereditaments)  assured  and  limited  (subject 
to  certain  sums  of  money  then  charged  upon  the  same 


Recital  of  fines 
and  recoveries. 


(a)  When  a  purchase  is  made  at  an  auction  by  an  agent  in  his 
own  name,  and  the  contract  is  signed  by  him  without  giving  notice 
of  the  fact  that  he  is  merely  an  agent,  the  vendor  sometimes  requires 
him  to  be  a  party  to  the  conveyance,  in  order  to  avoid  any  question 
as  to  his  having  acquired  a  beneficial  interest  in  the  estate :  but  the 
more  usual  course  is  for  the  agent  to  indorse  and  sign  a  memo- 
randum of  the  fact  on  the  oontract. 

(6)  A  recovery  could  not  be  suffered  out  of  term,  but  a  fine  might 
have  been  levied  in  vacation  and  recorded  as  of  the  preceding  term : 
(Burton,   109,  110) ;    and  hence,  in  reciting  a  fine,  it  is  always 

described  as  levied  "  in  or  as  of term,"  while  a  reoovery  is 

recited  to  have  been  suffered  "  in term." 
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premises  or  some  parts  thereof,  and  which  have  since  Prbotdkht  IX. 
been  released),  to  the  use  of  such  person  or  persons,  and  TOPWl  A  P0WMt 
for  such  estate  or  estates,  upon  such  trusts,  and  for  such  °*  a*1**- 
intents  and  purposes,  and  with,  under,  and  subject  to 
such  powers,  provisoes,  limitations,  charges,  and  declara- 
tions, and  in  such  manner  and  form  in  all  respects  as  the 
said(c)  I.  K.  and  L.  M.  should,  in  manner  therein  men- 
tioned, direct,  limit,  or  appoint,  and  in  default  of  and 
until  and  subject  to  such  direction,  limitation,  or  appoint- 
ment, to  the  use  of  the  said  I.  K.  and  her  assigns,  for  her 
life,  without  impeachment  of  waste,  with  remainder  to 
the  use  of  the  said  A.  B.  and  N.  O.,  and  their  heirs, 
during  the  life  of  the  said  I.  K.,  in  trust  for  her  and 
her  assigns,  and  to  preserve  contingent  remainders  with 
remainder  to  the  use  of  such  person  or  persons,  &c.  [ut 
swpra],  as  the  said  L.  M.  alone  should,  in  manner  therein 
mentioned,  direct,  limit,  or  appoint,  and  in  default  of,  and 
until,  and  subject  to  such  last-mentioned  direction,  limi- 
tation, or  appointment,  to  the  use  of  the  said  L.  M.  and 
his  assigns,  for  his  life,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  the  said  A.  B.  and  N.  O., 
during  the  life  of  the  said  L.  M.,  in  trust  for  him  and  his 
assigns,  and  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  said  C.  D.  (then  an  infant 
under  the  age  of  twenty-one  years),  and  his  assigns  for 
his  life,  without  impeachment  of  waste,  with  remainder  to 
the  use  of  the  said  A.  B.  and  N.  O.  and  their  heirs, 
during  the  life  of  the  said  G.  D.,  in  trust  for  him  and  his 
assigns,  and  to  preserve  contingent  remainders,  with 
remainders  over  (d) ;  And  by  the  said  indenture  now  in  *•  B*»tal  of  the 

recital  it  was  provided  and  declared  that  it  should  be  in  the  settle- 
ment; 

(c)  I.  K.  and  L.  M,  are  oalled  "  the  said,"  as  having  in  the  com- 
plete recital  been  mentioned  among  the  parties  to  the  bargain  and 
sale. 

(d)  As  to  the  period  at  which  narrative  recitals  should  commence, 
aee  Yol.  i.,  p.  44 ;  and  as  to  the  extent  to  whioh  limitations  and 
powers  should  be  recited,  Id.  60,  and  as  to  the  manner  of  reciting 
an  instrument  creating  a  power,  Id.  53. 
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UHDKR  A  POWER 
OF  SALE. 


4. — of  death  of 
L.  M.  without 
having  exercised 
his  power; 


5. — of  deaths  of 
N.  0.  and  I.  K. ; 

6.— of  CD. 
being  of  age; 

7. — ofre-oonyey- 
anoe  of  an  out- 
standing legal 


Pmobdkw  IX.  lawful  for  the  said  A.  B.  and  N.  O.,  and  the  survivor  of 
them,  &c.  [the  power  of  sale,  including  the  power  to  give 
receipts  for  the  purchase-money,  is  to  be  recited  verbatim  ; 
the  power  in  this  case  was  to  sell  only  by  auction  at  the 
request  and  by  the  direction  of  the  tenant  for  life  in 
possession] :  And  whereas  the  said  L.  M.  died  in  the 

month  of  ,  without  having  joined  with  the  said 

I.  K.  in  exercising  the  power  of  joint  appointment  by 
the  said  indenture  limited  to  the  said  I.  E.  and  L.  M.  as 
aforesaid,  and  without  having  exercised  the  power  of 
appointment  by  the  same  indenture  limited  to  the  said 
L.  M.  alone  as  aforesaid :  And  whereas  the  said  N.  O. 

died  in  the  month  of ,  and  the  said  I.  K.  died  in  the 

month  of ;  And  whereas  the  said  C.  D.  attained 

his  age  of  twenty-one  years  in  the  month  of ;  And 

whereas,  by  an  indenture  of  release,  dated  the  2nd  day 
of  March,  1834  (indorsed  on  the  said  indenture  of  the 
12th  day  of  May,  1814),  and  grounded  on  a  lease  for  a 
year,  and  expressed  to  be  made  between  [parties],  after 
recitals  whereby  it  appeared  that  the  legal  estate  of 
inheritance  in  the  said  manor,  lands,  and  hereditaments 
hereinafter  expressed  to  be  hereby  appointed,  was  out- 
standing prior  to  the  date  of  the  said  indenture  of  the 
12th  day  of  May,  1814,  and  before  the  date  of  the  said 
indenture  in  recital  had  become  and  then  was  vested  in 
the  said  P.  Q.  (e).  It  was  witnessed,  that,  for  the  con- 
siderations therein  mentioned,  the  said  P.  Q.  did  release 
unto  the  said  R.  S.  and  his  heirs  (amongst  other  heredi- 
taments), the  said  manor,  lands,  and  hereditaments  here- 
inafter expressed  to  be  hereby  appointed,  To  hold  the 
same  unto  the  said  R.  S.  and  his  heirs,  to  such  of  the 
uses,  upon  such  of  the  trusts,  to  and  for  such  of  the 
intents  and  purposes,  and  with,  under,  and  subject  to 
such  of  the  powers,  provisoes,  agreements,  and  decla- 


(e)  A  recital  of  this  form  may  be  used  in  most  similar  oases  with 
great  advantage,  for  otherwise  it  would  be  necessary  to  carry  back 
the  commencement  of  the  recitals  to  the  period  at  which  the  legal 
estate  became  outstanding. 
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rations  in  and  by  the  said  indenture  of  the  12th  day  of  Prbosdiht  IX. 

May,  1814,  limited,  declared,  and  contained  concerning   VR1>XR  A  P0WK& 

the  said  hereditaments,  as  were  at  the  date  of  the  said        qbsalm. 

indenture  now  in  recital  subsisting  or  capable  of  taking 

effect;  And  whereas  the  said  A.  B.,  in  exercise  of  the  8.— of  sale; 

power  of  sale  hereinbefore  recited,  and  at  the  request 

and  by  the  direction  of  the  said  C.  D.,  put  up  for  sale 

by  public  auction  (/)  on  the day  of ,  the  manor, 

lands,  and  hereditaments  hereinafter  expressed  to  be 
hereby  appointed,  together  with  other  hereditaments 
comprised  in  the  said  indenture  of  the  12th  day  of  May, 

1814,  in lots,  the  eighth  lot  comprising  the  said 

manor,  lands,  and  hereditaments  hereinafter  expressed  to 

be  hereby  appointed ;  and  at  the  said  sale,  the  said  G.  H.  j£jrf  ^^ 

was  the  highest  bidder  for,  and  was  declared  the  pur-  of  deposit. 

chaser    of   the  hereditaments    comprised    in   the    said 

eighth  lot,   at  the  price    of    £1600,   and    immediately 

after  the  said  sale  the  said  G-.  H.   paid  the  sum  of 

JE160  to  or  on  account  of  the  said  A.  B.,  by  way  of 

deposit  and  in  part  payment  of  the  said  sum  of  £1600; 

And  whereas  the  said  purchase  was  made  by  the  said  10-  <*•  H.  only 

G.  H.  as  agent  for  the  said  E.  F.,  and  the  said  sum  of  e.  p.      " 

£160   paid  by  way  of  deposit  as  aforesaid  was  money 

belonging  to  the  said  E.  F.    NOW  THIS  INDENTURE  "-  Witnesseth. 

WITNESSETH  that  for  effectuating  the    sale,  and  in 

consideration  of  the  sum  of  £160,  paid  by  the  said  G.  H.  Consideration, 

on  behalf  of  the  said  E.  F.  as  hereinbefore  mentioned,  and 

of  the  sum  of  £1440  upon  the  execution  of  these  presents 

paid  by  the  said  E.  F.  to  the  said  A.  B.  (the  receipt  of  Receipt. 

which  said  sums  of  £160  and  £1440,  making  together  the 

sum  of  £1600,  paid  to  him  for  the  purchase  of  the  fee 

simple  in  possession  of  the  said  hereditaments  expressed 

to  be  hereby  appointed,  the  said  A.  B.  doth  hereby  ac- 

(/)  Aa  has  been  previously  observed,  ante,  Yol.  i.,  p.  54,  all  re-  Recital  of  sale 
ferenoe  to  the  written  agreement  for  sale  or  to  the  auction  should,  b7  auction. 
if  possible,  be  avoided;  and  where,  as  in  the  text,  owing  to  circum- 
stances the  reference  cannot  be  avoided,  it  is  best  to  make  no  specific 
allusion  to  the  printed  particulars  or  to  the  written  agreement  for 
sale*  so  that  notice  of  them  may  not  be  put  upon  the  title. 
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Fbsoedknt  IX. 

UHDXB  A  POWER 
Of  BALI. 

Donee  of  power 
of  sale, 
at  request  of 
tenant  for  life, 

32. — revokes  old 
uses, 


knowledge),  He  the  said  A.  B.,  in  exercise  of  the  said 
power  contained  in  the  said  indenture  of  the  12th  day  of 
May,  1814,  and  the  said  indenture  of  release  hy  reference 
thereto  as  hereinbefore  recited,  and  of  every  or  any  other 
power  enabling  him,  and  at  the  request  and  by  the  direc- 
tion of  the  said  C.  D.  (testified  by  his  being  a  party  to 
and  executing  these  presents  (g) ),  doth  by  this  present 
deed  revoke,  determine,  and  make  void  (h)  all  and  every 


Consent  to 
exercise  of  a 
power  of  sale, 
what  is  sufficient. 


Manner  of  exer- 
cising a  power 
of  sale  in  a 
settlement. 


(ff)  When  the  consent  of  any  person  is  required  to  the  exercise  of 
a  power  of  sale,  it  is  desirable  to  obtain  that  consent  to  the  parti- 
cular sale;  for  it  seems  doubtful  if  a  general  prospective  consent, 
or  a  consent  given  after  the  execution  of  the  power,  is  sufficient : 
Hawkins  v.  Kemp,  3  East,  410 ;  Attorney- General  v.  Sitwell,  1  Y. 
&  C.  559 ;  Wiles  v.  Gresham,  2  Drew.  25S ;  and  where  the  consent 
of  a  class  of  persons  is  imperatively  required  to  the  execution  of  a 
trust  for  sale,  the  death  of  one  of  the  class  renders  it  impossible  to 
execute  the  trust :  Sykes  v.  Sheard,  2  N.  R.  540. 

The  power  of  a  tenant  for  life  to  consent  to  a  sale  is  not  affected  by 
his  bankruptcy:  Holdstoorth  v.  Goose,  29  Beav.  Ill;  EisdeU  v. 
Hammersley,  31  Beav.  254,  and  a  fortiori  it  would  seem  not  to  be 
affected  by  judgments  registered  against  him.  See  Lord  Leigh  v. 
Lord  Ashburton,  11  Beav.  470.  For  the  purpose  of  consenting  to  an 
exercise  of  the  statutory  powers  conferred  on  trustees  and  mortgagees 
by  the  23  &  24  Vict.  c.  145,  incumbrances  are  not  an  impediment, 
s.  31. 

(A)  The  terms  and  operative  words  of  the  power  should  be  rigidly 
adhered  to,  and  all  consents  and  requests  which  are  necessary  should 
be  expressed ;  and  in  all  cases  the  operative  words  used  in  the  power 
should  be  employed  in  its  execution.  It  is  however,  as  has  been 
previously  remarked  (supra,  p.  174,  n.  (c) ),  unnecessary  to  refer  in 
the  inoperative  part  of  the  deed  to  the  formalities  with  which  iU 
execution  is  meant  to  be  attended,  or  to  the  attesting  witnesses. 

"  A  power  to  appoint  includes  in  itself  a  power  to  revoke,  and  a 
power  to  do  an  act  which  can  only  be  effected  by  an  appointment, 
authorises  an  appointment,  and,  therefore,  a  revocation.  Whatever, 
for  example,  be  the  form  in  which  a  power  of  sale  is  given,  it  will 
operate  as  a  power  of  revocation  and  new  appointment,  and  may  be 
executed  accordingly:"  Sngd.  Pow.  196;  Bishop  of  Oxford  v. 
Leighton,  2  Vera.  367.  It  is  usual  in  practice  to  exercise  a  power 
of  sale,  by  revoking  the  old,  and  appointing  to  the  new  useB :  bnt  it 
is  not  essential  to  do  so,  unless  the  power  expressly  be  to  revoke  the 
old  uses,  and  then  to  appoint  new  uses,  as  the  purchaser  directs. 
And  it  is  by  no  means  needful  to  have  distinot  witnessing  parts  for 
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the  estates,  uses,  trusts,  powers,  provisoes,  and  limitations   Pbiobdirt  IX. 
by  and  in  the  said  last-mentioned  indentures  respectively   UH1)Ki[YiowaR 
limited,  expressed,  declared,  and  contained  of  and  con-        o»  b***- 
cerning  the  manor,  lands,  and  hereditaments  hereinafter  13.  — andap- 
expressed  to  be  hereby  appointed,  and  doth  limit,  declare,  v™***  Papoels- 
and  appoint  that  All  that  manor  or  lordship,  or  reputed 

manor  or  lordship  of ,  in  the  county  of ;  And  all  General  worda. 

that  mansion-house,  &c.  [parcels,  supra,  pp.  207,  210, 

or  215 — general  words,  supra,  p.  208,  omitting  the  Estate 

Clause  (i)  ],  shall  henceforth  go   and  remain    To  the  **•  To  use  of 

use  of  the  said  E.  F.,  his  heirs  and  assigns  for  ever ;  p 

And  the  said  A.  B.  doth  hereby,  for  himself,  his  heirs, 

executors,  and  administrators,   covenant  with  the  said   15.  Covenant  by 

E.  F.,  his  heirs  and  assigns  (fc),  that  he  the  said  A.  B.  1^  done  nothing 

hath  not  done,  omitted,  or  knowingly  suffered  or  been  to  prevent  hia 

,        ,        .      .  •         Belling,  or  to 

party  or  privy  to  anything  whereby  he  is  in  anywise  incumber, 
prevented  or  hindered  from  exercising  in  manner  afore- 
said the  powers  of  sale,  revocation,   and  appointment 
hereinbefore  expressed  to  be  hereby  exercised  by  him,  or 
from  appointing  by  these  presents  all  or  any  of  the  said 


the  revocation  and  appointment,  unless  the  powers  for  the  two  opera- 
tions are  given  in  different  terms. 

The  power  to  appoint  is  sometimes  excepted  from  the  revocation ; 
but  this  is  superfluous,  for  the  exception  is  necessarily  implied  by 
the  nature  of  the  power  and  of  the  instrument. 

(t)  The  estate  clause  is  omitted  from  appointments,  beoause  the 
estate  appointed  is  that  of  the  donor  and  not  that  of  the  donee  of  the 
power  (see  ante,  Vol.  i.,  p.  89).  And  as  to  the  practice  of  affecting  to 
confirm  by  a  grant  such  an  appointment  as  that  in  the  text,  see  supra, 
pp.  155,  166. 

(£)  When  the  conveyance  is  by  appointment,  as  here,  the  covenants  Covenants  not 
for  title  will  not  run  with  the  land,  because  the  appointees  take  ^n^°Swiih 
under  tbe  instrument  creating  the  power,  and  consequently  there  is 
no  privity  of  estate  between  the  covenantor  and  the  covenantees. 
Where  there  is  a  grantee  to  uses,  the  covenants  should  be  entered 
into  with  him  end  his  heirs,  as  they  will  then  run  with  the  land  for 
the  benefit  of  the  persons  in  whom  the  statute  exeoutes  a  use :  see 
ante,  Yol.  i.,  pp.  110,  136.  Where  there  is  no  grantee  to  uses  the 
covenants  should  be  entered  into  with  the  cestui  que  use  his  heirs 
and  assigns. 


236 


CONVEYANCES   ON    SALES, 


PalOBDKKT  IX. 

UMDIR  A  POWSB 
Of  SALE. 

16.  Covenants 
for  title  by  the 
tenant  for  life ; 

— that  he  and 
the  trustee  have 
right  to  consent 
and  appoint ; 


— for  quiet 
enjoyment ; 


premises  hereinbefore  expressed  to  be  hereby  appointed  to 
the  use  of  the  said  E.  F.,  his  heirs  and  assigns  (I) ;  And  the 
said  C.  D.  doth  hereby,  foi  himbdfrfeshoiro,  onooutore, 
,  covenant  with  the  said  E.  F.,  his  hairs 
nnd  anoignnj  that,  notwithstanding  anything  by  him  the 
said  C.  D.  or  by  the  said  [settlor]  (m)  done,  omitted,  or 
knowingly  suffered,  he  the  said  C.  D.  now  hath  power  to 
make  such  request  and  give  such  direction  as  aforesaid, 
and  the  said  A.  B.  now  hath  power  to  limit  and  appoint 
the  said  premises  hereinbefore  expressed  to  be  hereby 
appointed  to  the  use  of  the  said  E.  F.,  his  heirs  and 
assigns ;  And  that  the  same  premises  shall  at  all  times 
remain  and  be  to  the  use  of  the  said  E.  F.,  his  heirs  and 
assigns,  and  be  quietly  entered  into  and  upon  and  held 


Covenants  by 
trustee!  for  sale. 


Covenants  for 
title  by  a  tenant 
for  life — to 
whose  acts  they 
extend,  and  how 
they  should  be 
restricted. 


(Q  Under  ordinary  oiroumstanoeB,  trustees  and  other  fiduciary 
vendors  only  covenant  that  they  have  done  no  act  to  prevent  their 
selling,  or  to  incumber  the  property ;  and  although  there  seems  to  be 
no  reason  why  they  should  not  also  covenant  for  further  assurance, 
it  is  settled  that  they  cannot,  as  defendants,  be  compelled  thus  to 
covenant :  Worley  v.  JFrampton,  5  Hare,  560.  It  appears  probable, 
however,  that  where  a  contract  for  sale,  made  by  a  beneficial  owner, 
who  agrees  to  enter  into  special  covenants,  has  to  be  carried  out  by 
persons  claiming  under  him  in  a  fiduciary  character,  the  purchaser 
might  require  the  conveying  parties  to  enter  into  the  special  cove- 
nants to  the  extent  of  the  testator's  assets :  Dart,  355. 

(m)  A  vendor  claiming  under  a  settlement  covenants  against  the 
aots  of  the  settlor  and  his  representatives :  Dart,  352 ;  and  in  Be 
London  Bridge  Acts,  13  Sim.  176,  179,  Shadwell,  Y.-C.,  assumed 
that,  upon  a  sale  under  a  power  with  the  consent  of  the  tenant  for 
life,  the  tenant  for  life  was,  as  a  matter  of  course,  obliged  to  enter 
into  the  usual  covenants  for  title  thus  carried  back.  But  it  is  urged 
with  great  force  and  reason  (Dart,  353),  that,  although  a  tenant  for 
life  or  other  owner  of  a  particular  estate  may  be  required  so  to 
covenant  in  respect  of  his  beneficial  interest,  yet  that  as  respects  the 
reversion  (in  whioh  he  has  no  benefioial  interest)  his  liability  under 
the  covenants  should  be  confined  to  the  aots  of  himself  and  parties 
claiming  under  him.  The  proviso  at  the  end  of  the  covenants  in  the 
text  was  framed  by  Mr.  Dart,  with  the  view  of  limiting  the  liability 
of  the  covenantor  in  accordance  with  these  views,  and  its  insertion 
was  approved  of  by  an  eminent  conveyancing  counsel  of  the  Court  of 
Chancery :  see  Dart,  pp.  353-4. 
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and  enjoyed,  and  the  rents  and  profits  thereof  received,   Pbeoxmbht  IX 
by  him  and  them  accordingly,  without  any  interruption  UHMb~a"fowml 
or  disturbance  by  the  said  C.  D.  or  any  person  claiming       °*  «^ 
through  or  in  trust  for  him  or  the  said  [settlor] ;  And  —free  from 
that  free  and  discharged  from  or  otherwise  by  him  the  in0lunlj»nceB ; 
said  C.  D.,  his  heirs,  executors,  or  administrators,  suffi- 
ciently indemnified    against  all   estates,  incumbrances, 
claims,  and  demands  created,  occasioned,  or  made  by  the 
said  C.  D.  and  [settlor]   or  either  of  them,  or  by  any 
person  claiming  through  or  in  trust  for  them  or  either  of 
them;  And  further,  that  he  the  said  C.  D.,  and  every  —for farther 
person  having  or  claiming  any  estate  or  interest  in  the  Mwurance' 
said  premises,  through  or  in  trust  for  him  or  the  said 
[settlor],  will  at  all  times,  at  the  cost  of  the  said  E.  F., 
his  heirs  or  assigns,  execute  and  do  every  such  assurance 
and  thing  for  the  further  or  more  perfectly  assuring  all  or 
any  of  the  said  premises  to  the  use  of  the  said  E.  F.,  his 
heirs  and  assigns,  as  by  him  or  them  shall  be  reasonably 
required ;  Provided  always  that  as  respects  the  rever-  lfc  Ptotwo  re- 
gion or  remainder  expectant  on  the  life  estate  of  the  said  *f  tenant  for  life" 
C.  D.  in  the  said  premises,  and  the  title  to  and  further  JJUfUf  *"*  °°Te" 
assurance  of  the  said  premises   after  his  decease,  his 
covenants  hereinbefore  contained  shall  not  extend  to  the 
acts,  deeds,  or  defaults  of  any  person  or  persons  other 
than  or  besides  himself  and  his  own  heirs,  and  persons 
claiming  or  to  claim  through  or  in  trust  for  him,  them,  or 
some  of  them.     In  witness,  &c.  (ri). 

THE  SCHEDULE  above  referred  to. 


(n)  If  any  special  formalities  regarding  the  execution  of  the  deed  Formalities  re- 
by  the  appointor,  or  tenant  for  life,  are  required  by  the  terms  of  the  quired  in  execn- 
power,  the  attention  of  the  parties  should  be  called  to  the  point  by  U<m  of  P°wera- 
a  note  in  the  margin,  or  at  the  foot  of  the  draft ;  and  the  deed  should 
be  executed  either  with  the  specified  formalities,  or  in  the  presence 
of  and  attested  by  two  or  more  witnesses,  in  the  manner  in  whioh 
deeds  are  ordinarily  executed  and  attested,  a  deed  thus  executed 
being  by  22  &  23  Vict,  o.  35,  s.  12,  made  valid  as  an  execution  of  a 
power  of  appointment  by  deed  or  by  any  writing  not  testamentary, 
notwithstanding  other  solemnities  may  have  been  required  by  the 
instrument  creating  the  power. 
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PREOBDEHT  X. 

RIGHT  Of  WAT 
UNDER  POWER 

or  bale  or 

SETTLED  ESTATES. 

1.  Parties. 


2.  Recites  con- 
temporaneous 
conveyance  by 
same  parties  of 
part  of  settled 
freeholds; 


GEANT  of  a  Right  of  Wat  contemporaneous  mth  a 
Conveyance  under  a  Poweb  of  Sale  of  Settled 
Estates  (a). 


THIS  INDENTURE,  made  the 


day  of- 


Be- 


tween  A.  B.,  of,  &c,  and  C.  D.,  of,  &c.  [vendors,  donees 
of  power  of  sale],  of  the  firstjpart,  E.  F»,  of,  &c.  [tenant 
for  life  of  the  land  sold],  of  the  second  part,  and  G.  H.,  of, 
&c.  [purchaser],  of  the  third  part :  Whekeas,  by  an  in- 
denture bearing  even  date  with  these  presents,  and  made 
between  the  same  persons  as  are  parties  to  these  presents, 
and  in  the  same  order,  in  pursuance  of  the  contract  for 
sale  and  purchase  therein  recited,  and  in  consideration  of 

the  sum  of  £ by  the  said  G.  H.  paid  to  the  said 

A.  B.  and  C.  D.,  certain  freehold  lands  and  heredita- 
ments, in  the*  parishes  of  J and ,  in  the  county  of 

,  and  parts  whereof  are  delineated  on  the  plan  drawn 
on  these  presents,  have,  in  exercise  of  a  power  of  sale 

contained  in  an  indenture  of  settlement,  dated  the 

day  of ,  in  the  said  indenture  in  recital  recited,  been 

appointed,  and  also  granted  and  conveyed  to  the  use  of 
the  said  G.  H.,  his  heirs  and  assigns,  for  ever :  And  by 


Conveyance 
under  a  power 
of  sale  of  an 
easement  an- 
nexed to  land 
retained  as  well 
as  to  that  sold. 


(a)  This  Precedent  affords  an  example  of  the  manner  in  which 
an  easement  forming  part  of  settled  estates  sold  under  a  power  of 
sale  may  be  annexed  in  enjoyment  to  that  portion  which  is  sold, 
without  being  severed  in  enjoyment  from  the  unsold  portion  of  the 
estate.  It  will  be  observed  that  the  revocation  of  the  uses  of  the 
settlement  containing  the  power  of  sale  and  the  appointment  of  new 
uses  were  in  the  recited  deed  and  are  in  the  Precedent  in  the  text 
followed  by  a  grant  by  the  trustees  of  the  right  of  way :  from  which 
it  must  be  inferred  that  either  the  donees  of  the  power  had  the  legal 
estate,  or  the  power  of  sale  authorised  them  expressly  to  grant  the 
land  and  easement,  for  under  ordinary  circumstances  the  conveyance 
of  an  estate  in  settlement  should  be  made  by  an  exercise  of  the  power 
of  sale  which  invokes  and  implies  a  power  to  revoke  the  existing  and 
limit  new  uses,  without  any  pretence  to  convey  by  grant.  See  supra, 
p.  155. 
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the   said  indenture  in  recital,  in  consideration  of  the    PbsobdxxiX. 

further  sum  of  £ by  the  said  G.  H.  paid  .to  the  said    MQHT  ov  WAT 

A.  B.  and  C.  D.,  certain  copyhold  lands  and  heredita-    UNDM  P0WBE 

.  .  Of  BALE  Of 

meats,  situate  in  the  parish  of ,  in  the  said  county  of  settled  estates. 

,  and  held  of  the  manor  of ,  have,  in  pursuance  —*n*  ^n^ 

of  the  said  power  of  sale,  been  covenanted  to  be  surren-  to  surrender 

settled  copy- 

dered  to  the  use  of  the  said  G.  H.,  his  heirs  and  assigns,  holds. 

for  ever,  according  to  the  custom  of  the  said  manor :  And  ^J???patio,l 

whereas  the  occupation  road  delineated  in  the  said  plan  used  in  common 

drawn  on  these  presents,  and  running  through  and  for-  for  "fl^il^i . 

merly  part  of  the  adjoining  lands,  has  heretofore  been 

used  as  a  means  of  access  by  the  tenants  and  occupiers 

of  the  lands  appointed  and  granted  and  covenanted  to  be 

surrendered  as  aforesaid,  or  some  of  them,  to  and  from 

the  turnpike  road  leading  from to ,  and  upon  4.  —agreement 

the  treaty  for  the  purchase  by  the  said  G.  H.  of  the  here-  cn^r^L^d"* 

ditaments  comprised  in  the  said  indenture  of  even  date  k*™  "sk*  *° 

herewith  it  was  agreed  that  the  said  G.  H.  should  have 

such  rights   and  easements   granted  to  him,  his  heirs 

and  assigns,  in  and  over  the  said  occupation-road  as  are 

hereinafter  mentioned:  And  whereas  the  said  E.  F.  is  5.  Life  tenant  of 

tenant  for  his  life   in  possession  of  the  said  adjoining  8ettled  estateB 

*  °  concurs* 

lands  and  occupation-road,  and  has  agreed  to  concur  in 

these  presents  in  manner  hereinafter  appearing,  and  to 
enter  into  the  covenants  on  his  part  hereinafter  con- 
tained: NOW  THIS  INDENTURE  WITNESSETH  ••  Witnessed 
that  in  pursuance  of  the  said  agreement  in  this  behalf, 
and  in  consideration  of  the  premises,  They  the  said  A  B. 
and  C.  D.,  in  exercise  of  the  power  of  sale  in  the  said 
indenture  of  settlement  of  the  day  of  con- 
tained, and  of  every  or  any  other  power  enabling  them  in 
this  behalf,  Do  by  these  presents,  with  the  consent  of  the 
said  E.  F.  (testified  by  his  executing  these  presents), 
revoke,  determine,  and  make  void  all  and  every  of  the  *•  BeTocation  of 
uses,  trusts,  powers,  and  provisoes  in  the  said  indenture  occupation  road, 

of  settlement  limited  and  declared,  or  limited  and  declared  f°  far  M  ***■ .  . 
.    .  inconsistent  with 

under  the  powers  of  jointuring  and   charging  portions  subsequent 

therein  contained,  of  and  concerning  the  piece  of  land  or  sPP°mtmeilt  > 

occupation  road  delineated  in  the  said  plan,  and  therein 
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PxxokdiittX. 

RIGHT  Of  WAT 
UTOBB  POWER 

or  8Ali  or 

CTTTLID  WTATIS. 

8. — and  appoint- 
ment of  right  of 
way  to  pur- 
chaser. 


9.  —and  subject 
thereto  to  use* 
of  old  settle- 
ment. 


10.  Witoeweth. 


11.  Grant  by 
trustees  and  life 
tenant  of  right 
of  way  to  pnr- 


coloured  blue,  so  far  as  such  uses,  trusts,  powers,  and 
provisoes  are  inconsistent,  or  may  interfere  with,  the 
appointment  and  grant  hereinafter  contained:  And  do 
hereby  limit,  declare,  direct,  and  appoint  that  the  same 
piece  of  land  or  occupation  road  shall  henceforth  remain 
and  be  To  the  use  and  intent  that  it  may  be  lawful  for 
the  said  G.  H.,  his  heirs  and  assigns,  and  other  the  per- 
sons hereinafter  mentioned  or  referred  to  in  that  behalf 
to  exercise  and  enjoy  in  and  over  the  same  such  rights 
and  privileges  as  are  hereinafter  mentioned  and  expressed 
to  be  hereby  granted,  and  subject  thereto  To  the  uses, 
upon  the  trusts,  and  subject  to  the  powers  and. provisoes 
to,  upon,  and  subject  to  which  the  same  piece  of  land  or 
occupation  road  stood  limited  and  settled  immediately 
before  the  execution  of  these  presents :  AND  THIS  IN- 
DENTURE ALSO  WITNESSETH  that  in  forth** 
pursuance  of  the  said  agreement  in  this  behalf,  and  for 
the  considerations  aforesaid,  They  the  said  A.  B.  and 
C.  D.,  according  to  their  estate  and  interest  as  trustees  of 
the  hereinbefore  recited  indenture  of  settlement,  Do  and 
each  of  them  doth  hereby  grant,  and  the  said  E.  F.  doth 
hereby  covenant  (so  as  to  bind  so  fir  as  may  be  the  said 
piece  of  land  or  occupation  road,  and  the  person  and  per- 
sons for  the  time  being  entitled  thereto  or  interested 
therein,  but  not  so  as  to  incur  any  personal  liability 
except  in  respect  of  his  own  acts) :  And  also  grant  with 
and  to  the  said  G.  H.,  his  heirs  and  assigns,  and  his  and 
their  agents  and  servants,  and  the  respective  tenants  and 
occupiers  for  the  time  being  of  the  lands  and  heredita- 
ments by  the  hereinbefore  recited  indenture  expressed  to 
be  appointed  and  granted,  and  covenanted  to  be  surren- 
dered respectively,  or  any  of  them,  and  all  and  every 
other  persons  and  person,  for  the  benefit  and  advantage  of 
the  said  G.  H.,  his  heirs  or  assigns,  Full  and  fees 
bight  and  liberty,  from  time  to  time  and  at  all  times 
hereafter,  at  his  and  their  will  and  pleasure,  by  night  and 
by  day,  and  for  all  purposes,  to  go,  return,  pass,  and  re* 
pass,  with  horses,  carts,  waggons,  and  other  carriages, 
laden  or  unladen,  and  also  to  drive  cattle  and  other 
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beasts  in,  through,  along,  and  over  the  said  piece  of  land  Pebobdbnt  X. 
or  occupation  road,  to  and  from  the  said  turnpike  road,  right  of  way 
and  from  and  to  the  said  lands  and  hereditaments  by  the     u!?™¥?>™ 

*  OF  SALE  OF 

said  indenture  of  even  date  herewith  expressed  to  be,  §mtled  estates. 
appointed  and   granted:   And  each   of  them,  the   said  12.  Corenantby 
A.  B.  and  C.  D.,  so  far  as  relates  to  his  own  acts,  deeds,  ^^fdone 
and  omissions  alone,  doth  hereby  for  himself,  his  heirs,  exe-  nothing  to  pre- 
cutors,  and  administrators,  covenant  with  the  said  G.  H.,  ^^  incumber?8 
his  heirs   and  assigns,  that  they  the  said  covenanting 
parties  respectively  have  not  done,  omitted,  or  knowingly 
suffered,  or  been  party  or  privy  to  anything  whereby  they 
are  in  anywise  prevented  or  hindered  from  exercising  in 
manner  aforesaid  the   powers   of  sale,   revocation,   and 
appointment  hereinbefore  expressed  to  be  exercised  by 
them,  or  from  appointing  and  granting  by  these  presents 
all  or  any  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  appointed  and  granted  to  the  use  of  the  said  G.  H., 
his  heirs  and  assigns :  And  the  said  E.  F.  doth  hereby  13.  Corenanta 
for  himself,  his  heirs,  executors,  and  administrators  cove-    y  lfetenant: 
nant  with  the  said  G.  H.,  his  heirs  and  assigns,  that  not- 
withstanding anything  by  him  the  said  E.  F.,  or  any  of 
his  ancestors  or  testators,  done,  omitted,  or  knowingly 
suffered,  he  the  said  E.  F.,  and  the  said  A.  B.  and  C.  D.,  ~f?f  "*}*> to  t 

limit  and  grant 

some  or  one  of  them,  now  have  or  hath  full  power  to  easement; 
limit  and  grant  all  the  easements  and  privileges  herein- 
before expressed  to  be  hereby  limited  and  granted :  And 
that  the   said  piece  of  land  or  occupation  road  shall  —for  quiet 
at  all  times  remain  and  be  to  the  uses  hereinbefore  de-  cnjoymen  » 
clared;   and  the  easements  and  privileges  hereinbefore 
expressed  to  be  granted  in  and  over  the  same,  be  quietly 
exercised  and  enjoyed  by  the  said  G.  H.,  his  heirs  and 
assigns  accordingly,  without  any  interruption  or  disturb- 
ance by  him  the  said  E.  F.,  or  his  heirs,  or  any  person 
claiming  through  or  in  trust  for  him,  them,  or  any  of 
them,  or  through  or  in  trust  for  any  of  his  ancestors  or 
testators:  And  that  free  and  discharged  from,  or  other-  —free from 
wise  by  him  the  said  E.  F.,  his  heirs,  executors,  or  admi- 
nistrators, sufficiently  indemnified  against  all  estates,  in- 
cumbrances, claims,  and  demands  created,  occasioned,  or 

VOL.   II.  r 
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Precedent  X.  made  by  the  said  E.  F.,  or  any  of  his  ancestors  or  tes- 
bioht  of  wat  tators,  or  any  person  claiming  through  or  in  trust  for 
under  powee    h*       them,  or  any  of  them :  And  further,  that  he  the 

OF  BALE  OF  *  >  J  ' 

settled  estate!,  said  E.  F.,  and  his  heirs,  and  every  person  having  or 
—and  further  claiming  any  estate,  right,  title,  or  interest  in  or  to  the 
MBUrance-  said  premises,  or  any  of  them,  through  or  in  trust  for  him 

the  said  E.  F.,  or  his  heirs,  or  through  or  in  trust  for  any 
of  his  ancestors  or  testators,  will  at  all  times,  at  the  cost 
of  the  said  G.  H.,  his  heirs  or  assigns,  execute  and  do 
every  such  assurance  and  thing  for  the  further  or  more 
perfectly  assuring  unto  the  said  G.  H.,  his  heirs  or 
assigns,  such  easements  and  privileges  in  and  over  the 
said  piece  of  land  or  occupation  road  as  are  hereinbefore 
expressed  to  be  hereby  limited  and  granted,  as  by  the 
said  G.  H.,  his  heirs  or  assigns,  shall  be  reasonably  re- 
quired.   In  witness,  &c. 


XI. 

Prbobdext  XL    CONVEYANCE   of  Freeholds  purchased  by  a  Mar- 
io sepaeatb  WE  bied  Woman  out  of  Money  belonging  to  her,  for  her 

of  A  married  SEPARATE   UsE  (a). 

WOMAH.  N 


l.  Parties.  THIS   INDENTURE,  made,  &c,  between  A.  B.,  of, 

&c.  [vendor],  of  the  first  part,  C.  D.,  of,  &c.  [husband], 
and  E.  F.,  his  wife  [purchaser],  of  the  second  part,  and 


(a)  Sayings  by  a  married  woman  oat  of  allowances  made  to  her 
by  her  husband  for  housekeeping  or  for  pin  money,  or  out  of  her 
separate  maintenance  settled  on  her  before  marriage,  belong  to  her 
for  her  separate  use,  and  she  may  dispose  of  them  as  she  will: 
and  although,  at  common  law,  the  husband  is  entitled  to  the  whole 
of  the  rents  and  profits  which  may  arise  from  his  wife's  lands,  and 
acquires  a  freehold  estate  therein  during  the  coverture,  see  supra, 
p.  217,  n.  (a),  yet  courts,  both  of  law  and  equity,  will  now  permit 
real  estate  to  be  held  for  the  sole  and  separate  use  of  married  women. 
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G.H.,of,.&c.[«ni«eee],ofthethirdpart:  WITNESSETH,    *■»»■«». 

that,  in  consideration  of  the  sum  of  £ upon  the  exe-  to  szparath  use 

cution  of  these  presents  paid  by  the  said  E.  F.,  out  of    °   W0MAII, 

monies  belonging  to  her  for  her  sole  and  separate  use,  to  — ~ 

the  said  A.  B.,  for  the  purchase  of  the  fee  simple  in  pos-  J^ngideration  . 

session  of  the  hereditaments  hereinafter  expressed  to  be 

hereby  granted  (the  payment  of  which  said  sum  of  £ 

out  of  monies  belonging  to  the  said  E.  F.  for  her  sole  and 

separate  use  the  said  C.  D.  doth  hereby  admit,  and  the 

receipt  of  which  said  sum  of  £ the  said  A.  B.  doth  ~" "^P*; 

hereby  acknowledge),  He  the  said  A.  B.,  at  the  request 

of  the  said  E.  F.,  and  with  the  concurrence  of  the  said 

C.  D.,  Doth  hereby  grant  and  confirm  unto  the  said  G.  H.  3.— giant; 

and  his  heirs  [parcels,  supra,  pp.  207,  210,  213,  215,  or  *•—  parcels. 

219 ;  general  words,  supra,  p.  208] :  To  have  and  to  hold  6.  Habendum 

all  the  said  premises  hereinbefore  expressed  to  be  hereby 

granted  unto  the  said  G.  H.  and  his  heirs,  To  sxjch  uses,  —to  such  uses 

for  such  estates,  and  in  such  manner  as  the  said  E.  F.,  ap^t ; 

notwithstanding  her  present  or  any  future  coverture,  and 

whether  covert  or  sole,  shall  by  deed  or  writing,  sealed  and 

delivered,  or  by  will  appoint :  and  in  default  of  and  until  —remainder  to 

any  such  appointment,  and  so  far  as  no  such  appoint-  daring  wife's 

ment  shall  extend,  To  the  use  of  the  said  G.  H.  and  his  £*»  **  *""■'  for 
7  ner  separata 

heirs  during  the  life  of  the  said  E.  F.,  without  impeach-  use; 
ment  of  waste>  In  trust  to  allow  her  and  her  assigns  to 
hold  the  same,  or  take  the  rents  and  profits  thereof,  for 
her  separate  use,  exclusive  of  the  said   0.  D.,  and  of 


The  interposition  of  trustees  seems  at  first  to  have  been  considered 
essential  for  the  protection  of  the  wife's  separate  interest :  Harvey 
v.  Harvey,  1  P.  Wms.  125;  Burton  v.  Pierpoint,  2  P.  Wms.  19; 
and  is  still  usual  and  proper  (see  Gilbert  v.  Lewis,  1  N.  R.  Ill), 
though  if  land  or  personalty  be  settled  on  a  married  woman  for  her 
separate  use,  without  the  precaution  of  vesting  it  in  trustees,  equity 
will  effectuate  the  intention,  and  protect  the  wife's  interests  by  con- 
verting her  husband  into  a  trustee  for  her :  Bennet  v.  Davis,  2  P. 
Wms.  316 ;  Davison  v.  Atkinson,  5  T.  R.  434;  and,  when  property 
is  so  settled,  the  wife  has  to  some  extent  the  Bame  power  of  disposi- 
tion over  it  as  if  she  were  unmarried :  supra,  p.  217,  n.  (a). 

r  2 
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TO  SEPARATE  USB 

01  A    MARRIED 

WOMAN. 


— remainder  to 
use  of  husband 
for  life  ; 

— remainder  to 
heire  of  Burvivor 
of  husband  and 
wife. 


CONVEYANCES    ON    SALES. 

his  debts,  interference,  and  control,  and  her  receipts 
alone  shall  be  sufficient  discharges  for  such  rents  and 
profits,  and  she  shall  not  be  impeachable  for  waste; 
And  from  and  after  her  decease  To  the  use  of  the 
said  CD.  and  his  assigns  during  his  life,  without  im- 
peachment of  waste;  And  from  and  after  the  decease  of 
the  said  C.  D.,  To  the  use  of  the  survivor  of  the 
said  CD.  and  E.  F.,  and  his  or  her  heirs  and  assigns 
for  ever :  [Covenants  for  title  by  A.  B.  with  G.  H.,  supra, 
p.  211,  and  ante,  Vol.  i.  p.  188.]     In  witness,  &c. 


XII. 

Pkkokdknt  xn-  CONVEYANCE  of  Freeholds  sold  under  a  Decree 
in  Chancery  made  on  an  Administration  Sum- 
mons (a). 


ON   A  8ALE   TS 
OHAMCKRT  UHDBR 
AN   ADMINISTRA- 
TION SUMMONS. 


1.  Parties. 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  Ac. 
[trustee  for  sale],  of  the  first  part,  C  D.,  of,  4c.  [pur- 


(a)  Few  estates  are  now  administered  upon  a  summons  under  the 
Aet  15  &  16  Viot.  c.  86,  the  procedure  by  bill  being  usually  preferable; 
but,  as  the  form  of  conveyance  to  a  purchaser  is  substantially  the 
same  in  either  case,  the  precedent  is  preserved. 

The  will  in  the  text  contains  no  express  power  to  give  receipts : 

the  statute  above  cited,  however,  operates  equally,  whether  the 

Implied  power  to  power  be  expressed  or  implied ;  and  even  in  oases  not  within  the 

gire  receipts.  Aot  22  &  23  yiot  0  ^  g  ^  Qr  24  &  25  yiot  Q   u^  trustce8  fc^ 

by  implication  a  power  to  give  receipts  where  the  trusts  are  of  such 
a  nature  that  a  contrary  intention  cannot  reasonably  be  attributed 
to  the  author  of  the  trust, — as  where  the  trust  is  for  payment  of 
debts  generally,  or  of  debts  generally  and  also  of  specified  debts, 
legaoies,  or  annuities, — or  for  payment  to  persons  who  may  be 
unascertained,  or  under  age,  or  under  any  disability,  and  a  sale 
during  the  existence  of  such  uncertainty,  minority,  or  disability 
seems  contemplated  by  the  author  of  the  trust,— or  where  the  money 
is  to  be  applied  upon  trusts  which  require  time  and  discretion: 
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chaser],  of  the  second  part,  and  E.  F.,  of,  &c.   [dower  Precedent  XII. 

trustee],  of  the  third  part:  Whereas  the  late  J.  S*., t)f,  0H  A  gALE  „ 

&c,  deceased,  duly  made  and  executed  his  will,  dated  the  ohahckry  under 

30th  day  of  July,  1849,  and  thereby  gave  and  bequeathed  Tion  summons. 

to  his  nephew,  the  said  A.  B.,  the  sum  of  £50  ;  And  as  2.  Recital  of  the 

to  all  the  rest  and  residue   of  his  estate,  whether  real  J^Uf  J.  s. 

or  personal,   as   well   as   all   his    goods,   chattels,   and  estate  to  a  trus- 

effects,  of  what  nature  or  kind  soever,  he  gave  and  be-  tee.for  £}*•  Wlth 

7  .         .  an  implied  power 

queathed  the  same  to  his  said  nephew  A.  B.,  In  trust  to  to  give  receipts, 
convert  the  same  into  the  most  money  that  could  be 
reasonably  obtained  for  the  same,  And  out  of  the  pro- 
duce thereof  to  pay  his  just  debts  and  his  testamentary 
and  funeral  expenses ;  And  as  to  all  the  rest  and  re- 
mainder of  the  proceeds  or  produce  of  such  sale  as 
aforesaid,  his  will  was  that  one  moiety  or  half  part 
thereof  should  be  vested  or  invested  on  mortgage  of 
freehold  estate,  or  in  government  securities,  in  the  name 
of  the  said  trustee,  for  the  benefit  of  the  children  born 
and  to  be  born  of  his,  the  said  testator's,  late  son  G.  S. ; 
And  his  will  also  was,  that  the  said  moiety  should  be  peculation  of 

trusts  m  favour 

equally  divided  and  paid  to  such  of  the  said  children  of  the  children 
as  should  attain  the  age  of  twenty-one  years  or  mar-  ofGS- 
riage,  in  equal  portions,  share  and  share  alike ;  And 
his  will  was,  that,  if  any  of  the  said  children  should 
die  before  attaining  the  age  aforesaid,  the  share  of 
such  child  or  children  should  be  equally  divided 
among  the  survivors  of  them ;  And  his  will  was,  that, 
the  interest  or  dividends  to  arise  from  the  said  moiety 
should  be  applied  towards  the  maintenance  and  educa- 
tion of  the  said  children  until  they  or  the  survivors  of 


Dart,  385.  In  the  will  in  the  text  the  trust  for  payment  of  debts 
implies  a  power  to  give  receipts,  and  it  is  unnecessary  to  recite  the 
will  further  except  to  show  the  plaintiffs'  right  to  maintain  the  suit. 

A  power  to  give  receipts  for  purchase  or  mortgage  money  payable  Statutory  powers 
since  13th  August,' 1859,  on  an  express  or  implied  trust,  is  given  by  of  giving  receipts. 
22  &  23  Yiot.  o.  35,  s.  23,  and  a  general  power  of  giving  receipts  is, 
by  24  &  25  Vict.  c.  145,  inherent  in  trustees  where  the  settlement 
was  made  or  the  testator  died  since  28th  August,  1860. 
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OH  A   SALH  IK 
CHAKCKBT  UNDER 
AH   ADMIHI8TRA- 

TIOW  8UMMOH8. 


Peboedmt  zix.  them  attained  the  age  aforesaid ;  And  as  to  the  other 
moiety  to  arise  from  the  said  sale  of  his  estate,  his 
will  was,  that  one  half  part  thereof  should  be  invested 
as  aforesaid  in  the  name  of  his  said  trustee,  upon  cer- 
tain trusts  thereby  declared,  for  the  benefit  of  his 
daughter  J.  K.,  the  wife  of  L.  K.,  and  her  testamentary 
appointees  (b);  And  the  said  testator  thereby  directed 
his  said  trustee  to  pay  over  the  remaining  half  part  of 
the  said  moiety  to  his  the  said  testator's  son-in-law, 
the  said  L.  K.,  for  his  own  use  and  behoof;  And  he 
appointed  the  said  A.  B.  sole  executor  of  his  said  will; 

And  whereas  the  said  testator  died  on  the  day  of 

,  1851,  without  having  revoked  or  altered  his  said 

will,  and  the  same  was  duly  proved  by  the  said  A.  B. 

on   the   day   of  ,  1852,   in   the   Prerogative 

Court  of  Canterbury;  And  whereas  the  said  testator 
was,  at  his  death,  seised  of  the  hereditaments  herein- 
after expressed  to  be  hereby  granted,  for  an  estate  in 
fee  simple  in  possession,  free  from  incumbrances  (c) ; 
And  whereas  there  were  living,  at  the  death  of  the 
said  testator,  six  children,  and  no  more,  of  his  said 
son  G.  S.,  namely  ,  all  of  whom  are  still  in- 
fants; And  whereas,  by  a  decree  of  the  Court  of 
Chancery,  made   by  the   Vice-Chancellor   Sir   Richard 

Torin  Kindersley  on   the    day  of ,  1854,  In 

the  matter  of  the  estate  of  J.  S.,  late  of,  &c.  [the  tes- 
tator], and  in  a  cause  wherein  [the  six  children  ofG.  S.], 
by  M.  S.,  widow,  their  mother  and  next  friend,  were 
plaintiffs,  and  the  said  A.  B.  was  defendant,  Upon  the 
application  of  the  said  [children],  the  usual  accounts  and 


3.  Death  of 
testator  and 
probate  of  his 
will. 


Seisin  of 
testator. 


4.  Children  of 
G.  S. 


5.  Decree  in 
Chancery  for 
administering 
real  and  per- 
sonal estate  of 
testator. 


(b)  These  trusts  are  not  set  out  in  the  reoital,  because  the  cestuis 
que  trust  were  not  necessary  parties  to  the  suit,  and  were  not  brought 
before  the  court  in  administering  the  estate ;  see  15  &  16  Yict.  o. 
86,  s.  42,  rule  2  ;  and  the  implied  power  of  giving  a  receipt  for  the 
purchase-money  has  been  made  sufficiently  apparent. 

(c)  This  recital,  and  the  form  infra,  p.  250,  are*  applicable  in  oases 
where  the  testator  acquires  the  estate  after  the  date  of  his  will ;  in 
other  oases,  a  statement  of  the  testator's  seisin  is  introduced  at  the 
commencement  of  the  recital  of  the  will :  ante,  JoL  i.  p.  160. 
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inquiries  were  directed  to  be  taken  and  made  for  the  pur-  Prbceotht  xn. 
pose  of  administering,  under  the  direction  of  the  said    0N  A  BALK  ,N 
Court,  the  real  and  personal  estates  of  the  said  testator  Q***™**  UKDE* 

i-i  ,i.  AN  ADMINISTRA- 

J.  S. ;  And  it  was  thereby,  among  other  things,  ordered    tion  summons. 

that  the  said  testator's  real  estate  be  sold ;  And  it  was  Testator's  real 

ordered  that  the  purchase-money  to  arise  from  the  said  e8ta*e  ordered 

sale  of  the  said  testator's  real  estate  be  paid  into  the 

Bank  with  the  privity  of  the  Accountant- General  of  the 

said  Court  of  Chancery,  to  be  placed  to  the  credit  of  the 

said  cause,  subject  to  the  further  order  of  the  said  Court; 

And  whereas  the  said  real  estate  of  the  said  testator  6.  Sale  under 

was,  in  pursuance  of  the  said  order,  with  the  approbation  thedecree- 

of  the  said  Vice- Chancellor,  put  up  for  sale  by  public 

auction  (d)  on  the  day  of last,  in  three  lots, 

the  hereditaments  hereinafter  expressed  to  be  hereby 
granted  forming  Lot  1  at  the  said  sale ;  And  at  the  said  7.  C.  D.  a 
sale  the  said  C.  D.  being  the  highest  bidder  for,  was  pu 
declared  the  purchaser  of  the  said  Lot  1,  at  the  price  of 
iJ3700 ;  And  whereas  it  was  a  condition  of  the  said  sale 
that  the  timber  on  the  said  lot  should  be  taken  by  the 
purchaser  thereof  at  a  valuation  to  be  made  as  thereby 
provided,  and  that  the  amount  of  such  valuation  should 
be  paid  in  addition  to  the  said  purchase-money  (e) ;  And 
whereas  the  Chief  Clerk  of  the  said  Vice-Chancellor,  on  8-  Chief 

the day  of last,  certified  the  result  of  the  said  cate  of  result  of 

sale,  and  his  certificate  was  duly  signed  by  the  said  Judge,  ^a^Jud 
and  filed,   and  became   binding  on    all    parties;    And  9.  subsequent 
whereas  the  timber  on  the  said  Lot  1  was  valued  at  the  **l"»*«»  of 

timber. 

sum  of  £75 ;    And  whereas,  by  an  order  of  the  said 

Court  made  on  the  day  of  this  instant  month  of 

>  in  the  matter  and  cause  aforesaid,  It  was  ordered  10.  Final  order 

that  the  said  C.  D.  should,  on  or  before  the day  of  chase-money1 


(d)  As  to  recitals  of  sales  by  auction,  see  supra,  p.  233,  n.  (/). 

{e)  The  conditions  under  which  thiB  sale  was  made  did  not  provide 
for  the  payment  either  of  a  deposit  or  of  interest  on  the  balance  of 
the  purchase-money;  the  reason  of  the  omission  does  not  appear. 
For  recitals  where  the  conditions  provide  for  these  payments,  see 
Precedent  XIII.  infra. 
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Precedent  XII. 

on  A  SALE  IK 

CHANCERY  UNDER 

AN  ADXINISTBA- 

TION  SUMMONS. 


.to  be  paid  into 
court  and  con- 
veyance to  be 
executed. 

11.  Payment 
into  court  of 
purchase-money. 


12.  Witnessed): 
— consideration  ; 


instant,  pay  the  sum  of  £3700,  the  amount  of  his 

purchase-money,  and  £75,  the  amount  of  the  valuation  of 
timher,  making  together  the  sum  of  £3775,  into  the 
Bank,  with  the  privity  of  the  Accountant-General  of  the 
said  Court,  to  the  credit  of  the  said  matter  and  cause ; 
And  it  was  ordered,  that  all  proper  parties  should  join  in 
and  execute  a  proper  conveyance  and  assurance  of  the 
said  property  to  the  said  C.  D.,  or  as  he  should  direct  {/) ; 
And  whereas,  in  accordance  with  the  said  order,  the  said 
C.  D.  paid  the  said  sum  of  £3775  into  the  Bank,  with  the 
privity  of  the  said  Accountant- General,  to  the  credit  of 
the  said  matter  and  cause,  on  the day  of in- 
stant; NOW  THIS  INDENTUKE  WITNESSETH 
that  in  pursuance  of  the  said  decree  and  order,  and  in 
consideration  of  the  said  sum  of  £3775  so  paid  hythe 
said  C.  D.  as  aforesaid,  and  of  the  premises  (g),  He  the 


Afl  to  the  parties 
whose  concur- 
rence in  the 
conveyance  may 
be  required  by 
purchaser. 


(/)  The  purchaser  may  require  the  concurrence  of  all  persona 
haying  a  legal  title  to  or  remedy  against  the  property,  although 
parties  to  the  suit  (exoept  perhaps  a  dowress  whose  dower  is  barred 
by  a  term  or  equitable  jointure,  or  who  claims  in  respect  of  an  estate 
held  merely  in  trust  or  by  way  of  mortgage),  as  also  of  equitable 
claimants  or  incumbrancers  who  are  not  parties  to  the  suit;  but 
cannot,  if  he  acquire  the  legal  estate,  require,  at  the  seller's  expense, 
a  release  from  equitable  incumbrancers,  whose  demands  have  been 
satisfied  by  the  court,  nor  insist  on  the  concurrence,  even  at  his  own 
expense,  of  parties  having  mere  equitable  interests,  and  who  are 
bound  by  the  decree;  and  the  court  has  refused  to  make  under 
the  Trustee  Act  an  order  purporting  to  vest  such  an  interest  in  the 
purchaser:  Dart,  769. 

The  order  goes  on  to  direct  that  the  conveyance  shall  be  settled 
by  the  judge,  in  case  the  parties  differ :  for  the  mode  of  procedure 
when  this  oourse  is  adopted,  see  Vol.  i.  p.  614 ;  and  see  the  recitals, 
Precedent  XIII.  infra. 

(g)  When  the  whole  of  the  purchase-money  is  paid  into  court, 
the  conveyance  to  the  purchaser  contains  a  recital  of  the  payment 
having  been  made,  but  no  receipt  clause  is  inserted  in  the  body 
of  the  deed,  or  indorsed  on  it.  The  Accountant-General  will,  if 
required,  give  a  certificate  that  the  money  has  been  paid ;  and  the 
recital  is  conclusive  evidence  at  law  of  the  payment  as  against  the 
parties  to  the  instrument  and  those  claiming  under  them ;  see  VoLi. 
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said  A.  B.  doth  hereby  grant  unto  the  said  C.  D.  and  his  Precedent  xn. 
heirs  [parcels,  supra,  pp.  207,  210,  213,  215,  or  219  ;     0H  /"^E  IK 
general  words,  supra,  p.  208]  :  To  have  and  to  hold  all  ohahoert  under 

!l1_  .  ,  •  i  •     i      *.  i     a        i         i  t_  AH  ADMINISTRA- 

the  said  premises  hereinbefore  expressed  to  be  hereby.    Tion  summons. 
granted  unto  the  said   C.  D.,  and  his  heirs,  To  such  i3>    ~rant~ 
uses  [limitation  of  uses,  supra,  pp.  208  or  211];  And  the  14.— parcels. 
said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors,  15.  Habendum, 
and  administrators,  covenant  with  the  said  C.  D.,  his  heirs  16.  Corenant 
and  assigns,  that  he  the  said  A.  B.  hath  not  done,  omitted,  Jjjjjjf88 
or  knowingly  suffered,  or  been  party  or  privy  to  anything  incumbrances, 
whereby  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,  or  any  of  them,  or  any  part  thereof,  are, 
is,  or  may  be  impeached,  affected,  or  incumbered  in  title, 
estate,  or  otherwise  howsoever,  or  whereby  he  is  in  anywise 
hindered  from  granting  the  same  premises  or  any  part 
thereof  in  manner  aforesaid  (&).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


p.  62.  And  as  to  paying  the  purchase-money  into  court,  see  Vol.  i. 
p.  509.  For  recitals  where  parts  only  of  the  purchase-money  is 
paid  into  court,  see  infra,  Precedents  XIV.  and  XV. 

(A)  Upon  a  sale  by  trustees  under  a  will  for  general  purposes  or   Corenants  for 
by  order  of  the  court,  the  purchaser  is  not  entitled  to  any  covenant  title  in  a  con" 
for  title  but  that  against  incumbrances;  except  (in  the  case  of  a  Ba^inCourL  * 
will)  where  the  purposes  to  which  the  purohase-money  is  primarily 
applicable  have  since  been  satisfied,  so  that  the  substantial  owners 
are  in  fact  ascertainable :  in  practice,  however,  it  is  usual  in  every 
case  to  insert  covenants  by  the  parties  who  are  beneficially  entitled 
in  any  considerable  amount  to  the  residue  of  the  purchase-money : 
Dart,  356.    All  the  parties  beneficially  interested  under  the  will  in 
the  text  were  under  disabilities,  and  consequently  no  covenant  could 
be  obtained  from  them. 
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Precedent 
XIII. 

OH   A   SALE   IX 

CHA5CKRT   IS 

A  SUIT. 


1.  Parties. 


2.  Recital  of 
will  of  E.  F. 
prior  to  Wills 
Act,  devising 
real  estate  to 
trustee  for  sale. 


XIII. 

CONVEYANCE  of  Freeholds  sold  under  a  Decree  of 
the  Court  of  Chancery  made  in  a  Suit  for  admi- 
nistering the  Estate  of  a  Testator  ;  the  Convey- 
ance being  forced  on  the  Purchaser  (a). 

THIS  INDENTURE,  made  &c,  Between  A.  B.,  of 
&c.  [trustee  for  sale],  of  the  one  part,  and  C  D.,  of 
&c,  [purchaser],  of  the  other  part:  Whereas  E.  F., 
late   of  &c,  duly  made,  signed,  and  published  his  will 

dated  the day  of ,  1836  (6),  and  thereby  gave 

and  devised  all  and  every  the  freehold  part  and  parts  of 

his  estate  called Park,  in  the  county  of ,  and 

all  other  his  freehold  estate  and  hereditaments  (if  any) 

in  the  county  of ,  unto  and  to  the  use  of  G.  H.,  I.  K., 

and  the  said  A.  B.,  their  heirs  and  assigns,  upon  trust  to 
sell  the  same,  either  together  or  in  parcels  [Trust  for  Sab 
and  Power  to  give  Receipts  for  Purchase-money  (c)] ;  and 


(a)  See  the  notes  to  Preoedent  XII. 

(b)  The  recital  of  the  will  in  the  text,  though  made  before  1837,  is 
not  prefaced  by  a  recital  of  the  seisin  of  the  testator,  see  VoL  i.  p. 
160,  Form  xix.,  because  the  will  was  republished  by  a  codicil  made 
subsequently  to  the  passing  of  the  present  Wills  Act ;  but  see  supra, 
p.  246,  n.  (c). 

(e)  It  will  be  observed,  that  the  power  to  give  receipts  for  the 
purchase-money  is  recited,  and  that  the  trusts  of  the  proceeds  of  a 
sale  are  not  referred  to  in  the  text.  The  reason  for  framing  the 
recital  thus  is,  that  the  Chancery  Procedure  Act  (15  &  16  Viot 
c.  86),  authorises  (supra,  p.  244,  n.  (a) )  a  decree  for  sale  to  be 
made  in  an  administration  suit  on  the  application  of  any  person 
interested  in  the  proceeds  of  the  estate  without  bringing  before  the 
court  any  of  the  other  interested  parties,  where  the  whole  of  sueh 
real  estate  is  by  the  will  vested  in  a  trustee  for  sale  with  power  to 
give  receipts ;  and  consequently,  although  it  is  essential,  in  order  to 
show  the  validity  of  the  decree,  that  the  trustee's  power  to  give 
receipts  should  be  recited,  it  is  unnecessary  to  make  more  than  a 
general  statement,  as  is  done  in  a  subsequent  recital,  that  one  of 
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the  said  testator  thereby  appointed  the  said  G.  H.,  I.  K.,      Pbmmw 

and  A.  B.  executors  of  his  said  will ;  And  whereas  the  " 

said  testator  duly  made  and  executed  a  codicil,  dated  the     0H  A  BAU  CT 

-  -  ..<-,, «,!•  -i-ii  11  i  CHANCER*  IH 

day  of ,  1843,  to  his  said  will,  and  thereby  gave        a  suit. 

two  annuities  not  charged  on  his  real  estate,  and  revoked  sTiepubii^ 
the  appointment  of  the  said  I.  K.  by  his  said  will  nomi-  <ati°«> oi.^. 
nated  one  of  the  trustees  and  executors  thereof,  and  in  all  wills  Act 
other  respects  confirmed  his  said  will ;  And  whereas  the  4.  Death  of  two 

said  G.  H.  died  on  the day  of ,  1844 ;  and  the  jJJ^J^"" 

said  I.  K  died  on  the  day  of ,  1853  (d) ;  And  5.  Seisin  and 

whereas  the  said  E.  F.,  being  then  seised  in  fee  simple  ***^  of  **" 
in  possession  of  the  parcel  of  land  in  the  said  county 

of hereinafter  expressed  to  be  hereby  granted,  died 

on  the day  of ,  1855,  without  having  altered 

his  said  will,  except  by  his  said  codicil,  and  without  hav- 
ing revoked  or  altered  his  said  codicil,  and  the  same  will 
and  codicil  were  proved  in  the  Prerogative  Court  of  Can- 
terbury on  the day  of ,  1855,  by  the  said  A.  B. ; 

And  whereas,  by  a  decree  of  the  High  Court  of  Chancery,  *  Decree  in 

made  on  the day  of ,  1856,  by  his  Honour  the  ingaaaie. 

Master  of  the  Rolls,  in  a  cause  wherein  J.  F.  and  L.  F. 
his  wife  mnd  other  persons  interested  in  the  proceeds  of 
the  real  estates  of  the  said  testator  E.  F.  directed  by  his 
said  will  to  be  sold  were  plaintiffs,  and  the  said  A.  B.  was 
defendant,  it  was  ordered  among  other  things  that  the 
trusts  of  the  hereinbefore  recited  will  and  codicil  should 
be  carried  into  execution,  and  that  the  real  estate  of  the 
said  E.  F.  devised  by  his  said  will  should  be  sold  with  the 
approbation  of  the  judge  to  whose  Court  the  s*id  cause 
was  attached,  and  that  the  purchase-money  to  arise  from 
such  sale  should  be  paid  into  the  Bank,  with  the  privity 
of  the  Accountant-General  of  the  said  Court,  to  the  credit 


the  plaintiffs  in  the  suit  was  a  person  interested  in  the  proceeds  of 
the  sale. 

(d)  The  death  of  I.  £.  was  proved  in  the  proceedings  in  Chancery, 
but  the  proof  and  the  recital  appear  to  have  been  unnecessary,  since 
it  would  seem  that  the  codicil  was  a  revocation,  not  only  of  his 
trusteeship,  but  also  of  the  devise  to  him. 
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Precedent 
XIII. 

OK  A   BALI   IV 

OHANCKRT  IV 

A  SUIT. 

7.  Sale  by  auc- 
tion under  the 
decree. 


8.  Payment  of 
a  deposit  by 
purchaser  to 
auctioneer. 

9.  Payment  of 
deposit  into 
Court  by  auc- 
tioneer. 


10.  Timber  to 
be  taken  at  a 
valuation. 


11 .  Balance  of 
purchase-money, 
and  interest  in 
default  of  punc- 
tual payment, 
to  be  paid  into 
Court. 


of  the  said  cause,  to  an  account  to  be  intituled  "  The  pro- 
ceeds of  the  testator's  real  estate  devised  by  his  will ;" 
And  whereas  the  real  estate  of  the  said  £.  F.,  by  the 
hereinbefore  recited  decree  directed  to  be  sold  as  afore- 
said, was,  in  pursuance  of  the  said  decree,  put  up  for  sale 

by  auction  on  the day  of ,  1856,  in  several  lots, 

the  hereditaments  hereinafter  expressed  to  be  hereby 
granted  forming  Lot  12 ;  and  at  the  said  sale  the  said  C. 
D.  was  the  highest  bidder  for  the  said  Lot  12  at  the  price 
of  £550,  and  paid  the  sum  of  £55  as  a  deposit  and  in  part 
payment  of  the  said  purchase-money  to  M.  N.,  the  person 
appointed  by  the  Master  of  the  Bolls  to  receive  the  same; 

And  whereas  the  said  M.  N.,  on  the day  of , 

paid  the  said  sum  of  £55,  together  with  the  deposits  re- 
ceived by  him  on  the  sale  of  the  other  lots  comprised  in 
the  said  sale,  into  the  Bank  of  England,  with  the  privity 
of  the  said  Accountant-General,  to  the  credit  of  the  said 
cause,  to  the  account  aforesaid ;  And  whereas  it  was  a 
condition  of  the  said  sale  that  every  purchaser  should,  in 
addition  to  the  amount  of  his  bidding  at  the  sale,  pay  the 
value  of  all  timber,  timber-like  trees,  tellers,  and  pollards 
(if  any)  on  the  lot  purchased  by  him  down  to  on#  shilling 
per  stick  inclusive,  the  amount  thereof  to  be  ascertained 
by  a  valuation  to  be  made  in  manner  by  the  said  condition 
provided ;  And  it  was  another  condition  of  the  said  sale, 
that  each  purchaser  should,  under  an  order  for  that  pur- 
pose to  be  obtained  by  him,  or,  in  case  of  his  neglect,  by 
the  vendor  at  the  costs  of  the  purchaser,  at  the  chambers 
of  the  Master  of  the  Bolls,  pay  the  balance  of  his  purchase- 
money  (after  deducting  the  amount  paid  as  a  deposit) 
together  with  the  amount  of  the  valuation  under  the  afore- 
said condition  (if  any),  into  the  Bank  of  England,  with 
the  privity  of  the  said  Accountant-General,  to  the  credit 
of  the  said  cause,  to  the  account  aforesaid,  on  or  before 
the  10th  day  of  November,  1856 ;  And  if  the  same  should 
not  be  so  paid  (e)>  then  the  purchaser  was  to  pay  interest  on 


(<?)  Where  the  purchase-money  has  been  paid  into  court  by  the 
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the  balance  of  his  purchase-money,  including  the  amount      Prrckdbht 

of  such  valuation,  at  the  rate  of  £5  per  cent,  per  annum,  ' 

from  the  said  10th  day  of  November,  1856,  to  the  day  on    0N  *  *±™  » 
which  the  same  should  be  actually  paid ;  And  whereas        a.  suit. 
the  value  of  the  timber,   timber-like  trees,  tellers,  and  _ .   Tr .    ~ 

.  ,14.  Valuation 

pollards  on  the  said  Lot  12,  was  ascertained  by  a  valuation  of  timber, 
duly  made,  to  be  the  sum  of  £25 ;  And  whereas  the  15.  Chief 

Chief  Clerk  of  the  Master  of  the  Bolls,  on  the day  22* £3t of 

of ,  certified  the  result  of  the  said  sale,  and  his  cer-  ■**•  aPP«>*ed  by 

tificate  was  duly  signed  by  the  said  Judge,  and  filed  in 

the  said  cause ;  And  whereas  by  an  order  of  the  said  *?•  Order 

Court,  made  in  the  said  cause  on  the day  of ,  em* as totitJe" 

upon  the  application  of  the  said  A.  B.,  an  inquiry  was 
directed  to  ascertain  whether  a  good  title  could  be  made 
to  the  property  comprised  in  the  said  Lot  12,  and  the  17.  Certifioate 

said  Chief  Clerk,  on  the day  of ,  certified  that  M  to  UUe- 

a  good  title  could  be  made  and  had  been  shown  to  the 
said  property  comprised  in  the  said  Lot  12 ;  And  whereas,  18.  Order  con- 
by  an  order  of  the  said  Court  made  in  the  said  cause  on  ^  and^hect- 

the day  of ,  it  was  ordered  that  the  said  CD.  "»g  payment  of 

should,  on  or  before  the day  of ,  pay  the  sum  of  ^  S^ereS.*7 

£495,  the  balance  of  his  purchase-money  after  deducting 
the  said  deposit  of  £55,  and  the  sum  of  £25,  the  amount 
of  the  aforesaid  valuation  of  timber,  making  together  the 
sum  of  £520,  together  with  interest  at  the  rate  of  £5  per 
cent,  per  annum  on  the  said  sum  of  £520  from  the  10th 
day  of  November,  1856,  when  the  said  purchase  ought  to 
have  been  completed,  up  to  the  day  of  payment  of  the 
said  sum  of  £520  (the  amount  of  such  interest  to  be 
certified  by  the  Chief  Clerk)  into  the  Bank,  with  the 
privity  of  the  Accountant-General  of  the  said  Court,  to 
the  credit  of  the  said  cause,  to  the  said  account  intituled 
"  The  proceeds  of  the  testator's  real  estate  devised  by  his 
will;"  And  thereupon  it  was  ordered  that  all  proper 
parties  should  join  in  and  execute  a  proper  conveyance 


time  appointed,  no  notice  will  be  taken  of  the  condition  relative  to 
interest :  see  the  recitals  in  Precedent  XII.  supra. 
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PftBOKDBNT 
XIII. 

OH  A   SAM   IN 

CHANOKRT   IK 

A  SUIT. 


19.  Payment 
into  Court  of 
purchase-money 
and  interest. 


20.  Judge's 
approval  of  the 
conveyance. 


21.  Witnesseth: 
— consideration ; 


22.—  grant; 
— parcels. 

23.  Habendum 
to  purchaser  in 
fee. 


and  assurance  of  the  said  property  to  the  said  C.  D.,  or 
as  he  should  direct,  such  conveyance  and  assurance  to  be 
settled  by  the  Judge,  to  whose  Court  the  said  cause  was 
attached,  in  case  the  parties  differed  about  the  same; 
And  whereas,  in  accordance  with  the  said  decree  and 

orders  respectively,  the   said  C.  D.,  on  the  day 

of last,  paid  the  said  sum  of  £520,  together  with 

£15,  being  interest  thereon  at  the  rate  aforesaid  from  the 

said  10th  day  of  November  up  to  the  said day  of 

■  (the  amount  thereof  having  been  certified  as  directed 

by  the  said  order  of  the day  of ),  and  which  said 

sums  amounted  together  to  £535,  into  the  Bank,  with  the 
privity  of  the  said  Accountant-General,  to  the  credit  of 
the  said  cause,  to  the  said  account  intituled  "  The  proceeds 
of  the  testator's  real  estate  devised  by  his  will ; "  And 
whereas  it  appears  by  the  certificate  of  the  Chief  Clerk 
of  the  Master  of  the  Bolls,  that  these  presents  have  been 
settled  and  approved  of  pursuant  to  the  said  last-mentioned 
order (/):  NOW  THIS  INDENTURE  WITNES- 
SETH that  in  pursuance  of  the  hereinbefore  recited 
decree,  and  in  consideration  of  the  said  sums  of  £55  and 
£535,  amounting  to  £590  (g),  so  paid  by  the  said  C.  D. 
as  hereinbefore  is  mentioned,  and  of  the  premises,  He  the 
said  A.  B.  doth  hereby  grant  unto  the  said  C.  D.,  his 
heirs  and  assigns,  All  that  parcel  of  land  [parcels,  supra, 
p.  219,  general  words,  supra,  p.  208] ;  To  have  and 
to  hold  all  the  said  premises,  hereinbefore  expressed  to 
be  hereby  granted,  Unto  the  said  C.  D.,  his  heirs  and 


Court  will  fix  a 
time  and  place 
for  payment  of 
purchase-money. 


(/)  If  after  the  conveyance  has  teen  approved  by  the  judge  the 
purchaser  refuses  to  proceed,  the  vendor  may  engross  the  deed,  and 
the  court  will  on  the  vendor's  application  fix  a  time  and  place  for 
payment  of  the  purchase-money  on  delivery  of  the  conveyance: 
Marley  v.  Clavering,  30  Beav.  108. 

(g)  It  may  perhaps  he  doubted  whether  so  much  of  the  money 
paid  into  court  as  represented  interest  was  really  part  of  the  consi- 
deration for  the  conveyance,  but  it  would  be  imprudent  to  run  any 
risk  of  incurring  by  its  omission  penalties  under  the  Stamp  Aots  for 
not  stating  the  true  consideration  on  the  face  of  the  deed. 
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assigns,  To  the  use  of  th*  said  C.  D.,  his  heirs  and  ^xhl" 

assigns  for  ever.     [Covenant  by  A.  2J.  with  C.  D.  that  he  

has  not  incumbered,  supra,  p.  249,  ante,  Vol.  i.  p.  403.]  chancery  ih 

In  Witness,  &c.  _.  A  8PIT-    __ 


XIV. 

CONVEYANCE  on  a  Sale  in  Chancery  of  an  incum-  PbbokmhtXIV. 
bered  Estate,  the  Incumbrancer  having  been  paid     ov  a  Bjllb  ih 
off  prior  to  the  Conveyance  out  of  the  purchase-  0HAI,0ERT  0¥  AK 

J  *  INCUMBERED 

money,  and,  having  reconveyed   to  the  Vendors  (a).        estate. 


THIS  INDENTURE,  made  the day  of ,  Be-  l.  Parties. 

tween  A.  B.,  of,  &c,  and  C.  D.,  of,  &c.  [vendors,  being 
trustees],  of  the  one  part,  and  E.  F.,  of,  &c.  [purchaser], 
of  the  other  part ;  Whereas  at  the  date  of  the  order  of  \  **&** 

r  shortly  state  of 

the  High  Court  of  Chancery  of  the  day  of title  at  date  of 

hereinafter    recited,    all  the    hereditaments    hereinafter  ^^j***' 

'  eery  Bubse- 

expressed  to  be  hereby  granted,  and  divers  other  here-  quentiy  recited, 
ditaments  were  vested  in  the  said  A.  B.  and  C.  D.  (as  menta™  ^ustees 
trustees  for  the  sale  thereof,  under  the  last  will  and  testa-  for  ****  »ubject 

ment  of ,  late  of ,  dated  the day  of ,  gage. 

and  proved  in  Her  Majesty's  Court  of  Probate  on  the 

day  of ),  for  an  estate  of  inheritance  in  fee 

simple  in  possession,   subject  to  the    legal  mortgages 

thereof  in  fee  simple  in  possession  to  X.  Y.  hereinafter 

recited  to  have  been  paid  off  and  satisfied,  but  free  from 

all  other  incumbrances ;   And  whereas  by  an  order  of  *•  0rder  1^iTWtm 

the  High  Court  of  Chancery  made  by  his  Honour  the  fog  usual  in- 

(a)  The  recitals  in  the  text  are  recommended  by  their  brevity, 
and  may  be  usefully  employed  in  similar  eases.  Such  matters  only 
are  recited  as  are  needful  to  explain  the  orders  made  in  the  cause 
which  are  necessarily  stated;  the  result  being  that  the  estate  is 
unincumbered  at  the  date  of  the  conveyance  though  it  was  incum- 
bered at  the  date  of  the  sale,  the  creation  of  the  incumbrance  is  not 
recited,  and  its  discharge  is  only  cursorily  referred  to.  See  the 
observations  on  recitals,  ante,  Yol.  i.  p.  41. 
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OH  A   BALI   IN  . 

CHANCERY  OF  AH    plaintiffs,  BH& 

INCUMBERED 
ESTATE. 


quiiy  as  to 
incumbrances, 
and  sale. 


Precedent  XIV.  Vice- Chancellor  Sir  John  Stuart  on  the  said day  of 

in  a  suit  in  which  the  said  A.  B.  and  G.  Di  were 

—  and  others  were  defendants  (being  a 

suit  instituted  for  the  purpose  of  carrying  into  effect  the 

trusts  of  the  said  will  of  the  said ,  and  of  having  the 

rights  of  the  several  persons  claiming  under  it  ascertained 
and  declared),  an  inquiry  was  directed  as  to  what  incum- 
brances affected  the  said  testator  s  real  estate,  and  an 
account  was  directed  to  be  taken  of  what  was  due  on  such 
incumbrances  respectively,  distinguishing  between  incum- 
brances existing  at  the  death  of  the  said  testator  and 
those  subsequently  created,  and  their  respective  priorities, 
and  an  inquiry  was  directed  as  to  whether  it  would  be  fit 
and  proper  to  raise  any  and  what  sum  of  money,  and 
whether  by  sale  or  mortgage,  to  discharge  the  liabilities 
affecting  the  said  real  estate,  and  the  costs,  charges,  and 
expenses  thereinafter  directed  to  be  taxed ;  And  it  was 
ordered  that  such  sale  or  mortgage  be  made  accordingly, 
with  the  approbation  of  the  judge,  and  if  the  same  should 
be  by  sale,  then  that 'the  said  testator's  real  estate  should 
be  sold  free  from  the  incumbrances  of  the  incumbrancers 
who  should  consent  to  the  said  sale,  and  subject  to  the 
incumbrances  of  such  of  the  incumbrancers  who  should 
not  consent,  and  that  the  money  to  arise  by  the  sale 
from  the  said  estates,  or  such  parts  thereof  respectively 
as  were  subject  to  the  incumbrances  (if  any)  of  such  of 
the  incumbrancers  as  should  consent  to  the  sale,  should 
be  applied  in  the  first  place  in  payment  of  what  should 
appear  to  be  due  to  such  last-mentioned  incumbrancers 
respectively,  according  to  their  priorities ;  And  that  the 
money  to  arise  by  such  sale  should  be  in  the  meantime 
paid  into  the  Bank  to  the  credit  of  the  said  cause  as 
follows,  namely,  the  money  to  arise  by  the  sale  of  the 
estate,  with  the  timber  on  the estate  therein- 
before mentioned,  to  an  account  intituled  "  The  proceeds 
of  sale  of  the  said  testator's  estate  liable  for  payment  of 
debts  and  costs,"  and  the  money  to  arise  by  the  sale  of 
the  residue  of  the  said  testator's  real  estate  should  be  an 
account  to  be  intituled  "  The  proceeds  of  sale  of  the  said 
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testator's  real  estate."    And  whereas  the  said  heredita-  Pmohww  XIV. 
ments  hereinafter  expressed  to  be  hereby  granted  formed    0v  ▲  sale  nr 
part  of  the  said  residue  of  the  testator's  real  estate ;  And  o"1*"**  °»  ±* 
whereas  the  chief  clerk  of  the  said  Vice-Chancellor,  by        kstatb. 


his  certificate  dated  the day  of ,  and  made  in  4  certificate  as 

the  said  suit,  certified  that  an  aggregate  principal  sum  of  to  only  incum- 

£ was  then  due  and  owing  to  the  said  X.  Y.  on  his    ranoeB* 

said  mortgage  securities ;  And  whereas  in  accordance  f  ^^  Put  nP 

.  .        for  sale  by  auc- 

with  the  said  order  of  the  Court  of  Chancery,  and  with  tionwith  incum- 
the  consent  of  the  said  X.  Y.,  the  said  testator's  real  J^1^ £^* 
estate  was  put  up  for  sale  by  auction  free  from  incum-  chaser, 
brances,  on  the day  of ,  in  lots,  the  said  here- 
ditaments   hereinafter  expressed  to  be  hereby  granted 

forming  lots ,  and  at  the  said  sale  the  said  E.  F.  was 

the  highest  bidder  for  each  of  the  said  last-mentioned  lots, 

at  an  aggregate  sum  of  £ ;  And  whereas  on  the  6.  Certificate  of 

day  of ,  the  chief  clerk  of  the  said  Vice-Chan- 
cellor certified  the  result  of  the  said  sale,  and  his  certificate 
was  duly  signed  by  the  said  judge  and  filed,  and  became 
binding  on  all  parties ;  And  whereas,  in  accordance  with  ^u^  oTpm--"1*0 
the  hereinbefore  recited  order  of  the  Court  of  Chancery,  chase-money 
and  with  the  conditions  subject  to  which  the  said  sale  had  **  mtere8t- 
been  made,  and  with  an  order  made  in  the  said  cause  on 
the day  of ,  the  said  E.  F.  paid  his  said  pur- 
chase-moneys, amounting  to  £ ,  together  with  £ 

for  interest  thereon,  making  an  aggregate  sum  of  £ , 

into  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  Accountant- General  of  the  Court  of 
Chancery,  to  the  said  account,  intituled  "  The  proceeds  of 
sale  of  testator's  real  estate,"  on  the day  of ;  And  ?.  Order  direct- 

_     .      ing  mortgage 

whereas,  by  an  order  of  the  Court  of  Chancery  made  in  to  be  paid  off 

the  said  suit  on  the day  of ,  it  was  ordered  that  ^^mwoney 

£ Bank  £3  per  cent.  Annuities,  part  of  the  £ 

like  annuities  then  standing  in  the  name  of  the  Account- 
ant-General  in  trust  in  the  said  cause,  "  The  proceeds  of 
sale  of  testator's  real  estate,"  should  be  sold,  and  that 
the  proceeds  of  such  sale,  together  with  other  moneys  in 
the  said  order  mentioned,  should  be  paid  to  the  said  X.  Y. 
in    satisfaction  of  what  was  due  and  owing  to  him  in 


< 


\ 


\ 
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PreoedbhtXIV. 

oh  a  bale  ih 
ohahcbrt  of  ah 

incumbered 

ESTATE. 


9.  Mortgage 
paid  off  and 
reconveyance 
to  vendora 
executed. 


10.  Witneaseth : 
— consideration, 


11. — grant 
12.  Habendum. 


respect  of  his  said  mortgages,  and  that  thereupon  he 
should  reconvey  the  mortgage  premises  free  and  clear 
of  all  incumbrances  done  by  him,  or  any  persons  claiming 
by,  from,  or  under  him,  and  should  deliver  up  all  deeds 
and  writings  in  his  custody  or  pdwer  relating  thereto 
upon  oath,  to  the  plaintiffs  as  trustees  of  the  will  of  the 
said  testator;  And  whereas,  in  pursuance  of  the  said 

order,  a  sum  of  £ ,  being  the  total  amount  of  what 

was  due  and  owing  to  him  for  principal,  interest,  and 

costs,  was  paid  to  the  said  X.  Y.  on  the day  of , 

and  thereupon,  by  an  indenture  dated  the day  of 

,  the  said  X.  Y.  reconveyed  and  assured  all  the  here- 
ditaments mortgaged  to  him  as  aforesaid  (including  the 
said  hereditaments  hereinafter  expressed  to  be  hereby 
granted),  unto  and  to  the  use  of  the  said  A.  B.  and  C.  D., 
their  heirs  and  assigns,  as  such  trustees  as  aforesaid,  free 
and  clear  of  all  incumbrances  done  by  him,  or  any 
persons  claiming  by,  from,  or  under  him :  NOW  THIS 
INDENTURE  WITNESSETH,  that  for  effectuating 
the  said  sale,  and  in  consideration  of  the  said  sum  of 

£ ,  paid  by  the  said  E.  F.  into  the  Bank  of  England, 

in  the  name  and  with  the  privity  of  the  Accountant- 
General  of  the  Court  of  Chancery,  as  hereinbefore  recited, 
they  the  said  A.  B.  and  C.  D.  do,  and  each  of  them  doth, 
hereby  grant  unto  the  said  E.  F.,  his  heirs  and  assigns, 
All  that  [Parcels,  supra,  pp.  210,  213,  215,  or  219 — 
General  words,  p.  208],  To  have  and  to  hold,  all  the 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
unto  the  said  E.  F.,  his  heirs  and  assigns,  to  the  use  of 
the  said  E.  F.,  his  heirs  and  assigns  for  ever  {Covenant 
by  A.  B.  and  C.  D.  against  incumbrances,  infra,  p.  269]. 
In  witness,  &c. 


THE  SCHEDULE  above  referred  to. 
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CONVEYANCE  in  Fee  on  a  Sale  by  Private  Con-  P^cemntXV. 
tract  in  a  Chancery  Suit  by  Mortgagees  and  settled  istatm 
Tenants  for  Life  of  Settled  Estates;  the  Mort-    ""J,  !*°*DER 

J  J  70F  COURT. 

gages  having  been  made  under  the  Sanction  of  the 
Cowrt,  and  the  first  Tenant  for  Life  having  been 
appointed  by  the  Court  to  convey  the  Inheritance  (a). 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c,  l.  Parti*. 
and  C.  D.,  of,  &c.  [mortgagees],  of  the  first  part,  E.  F.,  of, 

(a)  The  Trustee  Act,  1850  (13  &  14  Vict  o.  60),  and  the  Act  to  Conveyances 
extend  the  provisions  of  the  Trustee  Act,  1850  (15  &  16  Vict.  o.  55),  J"nder  ** 
empower  the  Court  of  Chancery,  where  any  decree  or  order  has  been 
made  by  a  court  of  equity  directing  a  sale  of  lands  for  any  purpose, 
to  make  an  order  vesting  such  lands  for  such  estate  as  the  court 
shall  think  fit,  either  in  any  purchaser,  or  in  suoh  other  person  as 
the  court  shall  direct;  and  every  suoh  order  will  have  the  same 
effect  as  if  every  person  seised  or  possessed  of  suoh  lands  or  entitled 
to  a  contingent  right  therein,  being  a  party  to  the  suit  or  proceed- 
ings and  bound  thereby,  or  being  otherwise  bound  by  suoh  decree 
or  order,  had  been  free  from  all  disability,  and  had  duly  executed 
all  proper  conveyances  and  assignments  of  suoh  lands  for  such 
estate. 

And  the  Trustee  Act,  1850,  s.  16,  empowers  the  Court  of  Chancery 
to  make  an  order  releasing  or  vesting  in  any  person  the  contingent 
rights  of  unborn  persons  who  might  become  interested  in  lands 
ordered  to  be  sold ;  and  by  s.  20,  wherever  an  order  may  be  made, 
having  the  effect  of  a  conveyance  or  assignment  of  any  lands,  or 
having  the  effect  of  a  release  or  disposition  of  a  contingent  right  of 
an  unborn  person,  the  court  may  appoint  a  person  to  convey  the 
lands  or  release  the  right;  and  the  conveyance  or  release  of  the 
person  so  appointed  has,  when  in  oonformity  with  the  terms  of  the 
order,  the  same  effect  in  oonveyiug  the  lands  or  releasing  the  right 
as  an  order  of  the  oourt  would  have.  By  the  general  orders  of  the 
12th  Nov.,  1856,  applications  of  the  above  nature  are  directed  to  be 
made  to  the  judge  in  chambers. 

Under  the  Act  2  &  3  Viet.  o.  60,  mortgages  of  real  estate  may  be 
made  by  order  of  the  Court  of  Chancery  for  payment  of  the  debts 

82 
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PrkcedmtXV.  &c,  and  G.  H.,  of,  &c.  [mortgagees],  of  the  second  part, 
bhttlkdmtatb  *•  ^9  °*»  *;c,»  sputter  [tenant  for  Ufe  in  possession],  of 
bold  bt  order   the  third  part,  L.  M.,  of,  &c,  and  N.  M.,  his  wife  [tenant 

- —  for  Ufe  in  remainder],  of  the  fourth  part,  and  O.  P.,  of, 

LtST ttetJJo    &c'  Cpw^fc^w].  of  the  fifth  part :  Whereas  R.  S.,  late 

estates  to  be        of,  &c.,  deceased,  being  seised  of  the  X.  estate  and  the 

*°ld*  hereditaments  comprised  in  the  first  schedule  hereunder 

written  and  hereinafter  expressed  to  be  hereby  granted, 

and  which  are  situate  in  the  parish  of  O.,  in  the  county 

of ,  for  an  estate  in  fee  simple  in  possession,  free 

from  incumbrances,  except  the  yearly  rent-charge  herein- 
after mentioned ;  and  being  also  seised  in  fee  simple  in 
possession,  free  from  incumbrances,  of  the  Y.  estate  and 
the  hereditaments  comprised  in  the  second  schedule  here- 
under written  and  hereinafter  expressed  to  be  hereby 
granted,  and  which  are  situate  in  the  parish  of  P.,  in  the 

said  county  of ,  made  his  will,  dated,  &c,  and  thereby 

devised  all  his  messuages,  lands,  and  hereditaments  situate 
in  (among  other  parishes)  the  said  parishes  of  O.  and  P., 
to  the  use  of  the  said  I.  E.  and  her  assigns  during  her 
life;  and  from  and  after  her  decease  the  said  testator 
devised  all  his  messuages,  lands,  and  hereditaments  in 
the  said  parish  of  O.  to  the  use  of  her  first  and  other 
sons  successively  in  tail,  with  remainder  to  the  use  of 
the  said  N.  M.  during  her  life,  with  remainder  to  the  use 
of  her  first  and  other  sons  successively  in  tail,  with  divers 
remainders  over ;  And  from  and  after  the  decease  of  the 
said  I.  E.,  the  said  testator  devised  all  his  messuages, 
lands,  and  hereditaments  in  the  said  parish  of  P.  to  the 
use  of  T.  W.  during  her  life,  with  remainder  to  the  use 


of  deceased  persons,  notwithstanding  the  owners  of  the  estate  may 
be  under  disabilities. 

For  the  form  of  an  order  appointing  a  person  to  convey  copy- 
holds, under  the  Trustee  Act,  1850,  s.  28,  see  Re  Hey's  W(U,  9 
Hare,  221. 

The  infant  heir  of  one  who  has  contracted  to  sell  land  is  not  a 
constructive  trustee,  within  the  meaning  of  the  Aots,  until  he  has 
been  so  declared  by  decree.  He  Carpenter,  Kay,  418 ;  Be  Praperi, 
22  L.  J.  (Ch.)  ©48. 
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of  the  first  and  other  sons  successively  of  the  said  T.  W.  ^mcidm*  xv. 
in  tail,  with  remainder  to  the  use  of  the  daughters  of  the 


said  T.  W.  as  tenants  in  common  in  tail,  with  remainder   80L1>  BT  ow>1* 

to  the  use  of  the  said  N.  M.  during  her  life,  with  remain- — 

der  to  the  use  of  the  first  and  other  sons  successively  of 

the  said  N.  M.  in  tail,  with  divers  remainders  over  (6). 

[Recites  death  of  testator,  supra,  p.  200 — Institution  of  a 

Chancery  suit  for  administering  his  real  and  personal  estate 

— Death  of  T.  W.  without  having  married-— Proceedings 

in  the  suit,  including  a  declaration  that  the  specifically 

devised  real  estates  must  contribute  ratably  to  the  payment 

of  testators  debts  and  the  costs,  and  a  reference  to  the 

Master  to  inquire  what  amount  of  debts  and  costs  should 

be  borne  by  each  portion  of  the  estates,  and  whether  the 

amount  should  be  raised  by  sale  or  mortgage — Master's 

report  approving  of  the  mortgages  subsequently  recited.] 

And  whereas,  hy  an  order  of  the  said  Court,  made  on,  *.  Order  of 

&c,  upon  the  hearing  of  a  petition  presented  to  the  said  the^ed5*"* 

Court  hy  the  parties  having  the  conduct  of  the  said  cause  ettates  *°  *• 

of v. ,  and  the  said  supplemental  causes,  and  ^nentof0' 

which  petition  was  entitled  in  the  said  causes,  and  in  the  debtfc 
matter  of  the  Act  of  Parliament  passed  in  the  first  year 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth, 
c.  60,  and  in  the  matter  of  the  Acts  of  Parliament  passed 
in  the  second  and  third  years  of  the  reign  of  her  present 
Majesty,  c.  60,  and  of  the  Act  of  Parliament  passed  in 
the  eleventh  and  twelfth  years  of  the  reign  of  her  present 
Majesty,  c.  87,  the  said  Master's  last-mentioned  report 
was  confirmed,  &c. ;  And  it  was  ordered,  that  the  said 
A.  B.  and  C.  D.,  and  the  said  E.  F.  and  G.  H.,  should  he 
at  liberty  to  pay  the  said  sums  into  the  Bank,  with  the 
privity  of  the  Accountant-General  of  the  said  Court; 
And  upon  such  payments  that  the  tenant  and  tenants  for 
life  of  the  premises  proposed  to  be  mortgaged,  and  all 


(b)  As  to  the  extent  to  which  such  limitations  should  be  reoited, 
see  ante,  Vol.  L,  p.  50.  The  limitations  in  the  text  are  reoited  up 
to  the  point  at  whioh  it  will  subsequently  be  shown  that  the  first 
tenant  in  tail  (a  son  of  N.  M.)  has  oome  in  esse,  and  no  further. 
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SETTLED   ESTATES 

SOLD   BT  ORDBa 

OF  COURT. 

4.  Mortgages 
made  under 
the  order. 


Pbeobdiht  XV.  other  requisite  and  proper  parties,  should  make  and 
execute  such  conveyances  and  assurances  thereof  for 
mortgaging  the  same  premises,  as  should  be  settled  by 
the  Master.  [Recites  payment  into  Court  of  £2800  by 
A.  B.  and  C.  D.,  and  £1500  by  E.  F.  and  G.  S.]  And 
whereas,  by  an  indenture  dated  the  25th  day  of  August, 
1851,  and  expressed  to  be  made  between  the  said  I.  K., 
of  the  first  part,  the  said  L.  M.  and  N.  M.,  of  the  second 
part,  and  the  said  A.  B.  and  C.  D.,  of  the  third  part,  in 
consideration  of  the  said  sum  of  £2800  paid  by  the  said 
A.  B.  and  C.  D.  as  aforesaid,  the  said  I.  K,  L.  M.,  and 
N.  M.,  according  to  and  to  the  extent  of  their  several  and 
respective  estates  and  interests  in  and  for  conveying  and 
assuring  the  fee  simple  of  the  hereditaments  thereby 
granted  under  the  provisions  of  the  said  Acts  of  Parlia- 
ment hereinbefore  referred  to,  did  grant,  release,  and 
convey  the  said  X.  estate,  and  the  hereditaments  com- 
prised in  the  said  first  schedule  hereunder  written,  with 
the  appurtenances,  to  the  use  of  the  said  A.  B.  and  C.  D., 
their  heirs  and  assigns,  free  from  the  contingent  and  all 
other  estates  and  remainders  affecting  the  same  under  the 
said  will  of  the  said  B.  S.,  but  subject  to  a  proviso  in  the 
said  indenture  in  recital  contained  for  redemption  of  the 
same  premises,  on  payment  to  the  said  A.  B.  and  C.  D., 
or  the  survivor  of  them,  or  the  executors  or  administra- 
tors of  such  survivor,  or  their  or  his  assigns,  of  the  sum 
of  £2800,  with  interest  thereon  in  the  meantime  at  the 

rate  of  £ per  cent,  per  annum,  on  the day  of 

.     [Recites  similar  mortgage  of  the  Y.  estate  in  the 


5.  Birth  of  the 
first  tenant  in 
tail  still  un 
infant 


6.  Order  direct- 
ing an  inquiry 
as  to  the  best 
mode  of  raising 
the  costs  oat  of 
the  settled 
estates. 


second  schedule  to  E.  F.  and  6r.  H.  for  £1500.]  And 
whereas  the  said  I.  K.  has  never  been  married;  And 
whereas  V.  M.,  the  only  son  of  the  said  N.  M.,  was  born 

on  the day  of  August, ,  and  was  shortly  after 

his  birth  made  a  party  to  the  said  suit  by  a  supplemental 
bill,  and  is  now  living ;  And  whereas,  by  an  order  of 
the  said  Court  made  in  the  said  causes  on  the  — —  day 


,  an  inquiry  was  directed  whether  it  would  be  most 

for  the  benefit  of  the  person  or  persons  entitled  or  who 
should  become  entitled  to  the  real  estates  of  the  said 
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testator  remaining  unsold,  to  raise  the  moneys  which  such  Prboedkht  XV. 
estates  respectively  were,  pursuant  to  the  order  of  the  21st  smtleiTbstatm 
of  March,  1850,  liahle  to  contribute  and  pay  in  respect  of   bold  by  ordul 

the  costs  of  the  said  suit  then  remaining  unpaid,  by  sale — 

or  mortgage  of  all  or  any  and  what  part  of  such  estates ; 
and  in  case  it  should  appear  to  be  most  for  the  benefit  of 
the  person  or  persons  who  was  or  were  or  should  become 
entitled  under  the  will  of  the  said  testator  to  the  said  tes- 
tator's unsold  real  estate,  to  sell  the  same  or  any  part 
thereof,  then  that  such  part  or  parts  of  such  real  estate  as 
should  be  sufficient  to  raise  the  amount  of  the  costs  of  the 
said  suit  remaining  unpaid  be  sold,  with  the  approbation 
of  the  judge  to  whose  Court  the  said  causes  were  attached ; 
And  whereas,  by  an  agreement  in  writing,  dated  the  6th  7.  Agreement 

■!<•*  i«i/-\t\  i  i  for  purchase  of 

day  of  August,  1856,  the  said  O.  P.  agreed  to  purchase,  both  estates. 
and  the  said  I.  K.  agreed  to  sell,  subject  to  the  approval 
of  the  Master  of  the  Bolls  and  the  said  L.  M.  and  N.  M., 
the  hereditaments  hereinafter  expressed  to  be  hereby 
granted,  inclusive  of  the  timber  growing  thereon,  at  the 
price  of  £6000 ;  And  whereas,  by  an  order  of  the  said  8.  Order  appror- 
Court  made  in  the  said  causes  by  his  Honour  the  Master  Mg  °  p 
of  the  Rolls,  on  the  9th  day  of  August,  1856,  it  was 
ordered  that  the  said  contract  should  be  carried  into 
effect;  And  whereas,  by  an  order  of  the   said  Court  *>•  Order  em- 
made  on  the  18th  day  of  February,  1857,  in  the  said  tenant  to  convey 
causes,  and  in  the  matter  of  the  Trustee  Act,  1850  (c),  the  inheritance. 
and  in  the  matter  of  the  Act  passed  in  the  session  of  the 
fifteenth  and  sixteenth  years  of  the  reign  of  her  present 
Majesty,  intituled  "  An  Act  to  amend  the  Provisions  of 
the  Trustee  Act,  1850,"  the  said  O.  P.,  by  his  solicitor 
accepting  the  title  to  the  said  hereditaments  and  premises 
comprised  in  the  said  contract,  it  was  ordered  that  the 
said   O.   P.  should  pay  out  of  his  purchase-money  of 


(c)  The  Trustee  Act,  1850,  has  not  repealed  the  statute  1  Will.  4, 
o.  47 ;  But  there  is  no  advantage  derivable  from  the  statute  to 
compensate  for  the  increased  costs  of  obtaining  an  order  by  petition 
instead  of  by  an  application  at  chambers.  See  further  as  to  convey- 
ances under  the  statute  and  Act  respectively,  infra,  p.  265,  n.  (d). 
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Precedent  XV.   £6000,  on  or  before  the day  of ,  unto  the  said 

sBTTLBDBOTATis  A*  B.  and  C.  D.  the  sum  of  £2800,  in  discharge  of  the 
bold  by  order   principal  money  due  on  the  first  hereinbefore  recited 

—  mortgage  security  of  the  25th  day  of  August,  1851 ;  and 

unto  the  saidJL  F.  and  G.  H.  the  sum  of  £1500,  in  dis- 
charge of  the  principal  money  due  on  the  secondly  here- 
inbefore recited  mortgage  security  of  the  same  date ;  And 
that  the  said  I.  K.  should  pay  to  the  said  A.  B.  and 
C.  D.,  and  E.  F.  and  G.  H.,  all  interest  money  due  and 
to  grow  due  to  them  respectively  upon  their  said  respec- 
tive mortgage  securities  ;  and  that  the  said  N.  O.  should 
pay  the  sum  of  £1700,  the  residue  of  his  said  purchase- 
money,  into  the  Bank,  to  the  credit  of  the  said  cause,  on 

or  before  the day  of ,  together  with  interest  at 

the  rate  of  £4  per  cent,  per  annum  on  his  said  purchase* 
money,  from  the  1st  of  November,  1856,  to  the  times  of 
such  payments  respectively;  And  the  said  Court  did 
thereby  declare  that  the  several  interests  of  the  unborn 
issue  of  the  said  I.  E.  in  the  hereditaments  mentioned  in 
the  said  order  of  the  9th  of  August,  1856  (being  the  said 
hereditaments  hereinafter  expressed  to  be  hereby  granted), 
were  respectively  the  interests  of  persons  who  on  coming 
into  existence  would  respectively  be  trustees  of  the  same 
hereditaments,  within  the  meaning  of  the  Trustee  Act, 
1850 ;  And  that  the  said  V.  M.,  the  first  tenant  in  tail 
thereof  in  remainder  upon  the  decease  of  the  said  I.  K 
and  N.  M.  under  the  said  will  of  the  said  testator  B.  S., 
was  seised  of  the  same  hereditaments  upon  a  trust  within 
the  meaning  of  the  said  Act ;  and  it  was  thereby  ordered, 
that,  upon  the  several  payments  thereinbefore  directed  to 
be  made  by  the  said  O.  F.  being  made  as  aforesaid,  the 
said  I.  E.  should  convey  the  said  hereditaments  to  the 
said  O.  P.,  or  as  he  should  direct,  for  the  several  estates 
and  interests  of  the  said  unborn  issue  of  the  said  I.  E., 
and  for  the  estate  and  interest  of  the  said  V.  M.  therein ; 
And  that  the  said  I.  E.,  L.  M.,  and  N.  M.,  and  all  other 
necessary  parties,  should  respectively  join  and  concur  in 
such  conveyance  of  the  said  hereditaments ;  and  that  the 
said  hereditaments  should  be  wholly  discharged  from  the 
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estate  tail  of  the  said  V.  M.  therein  (d),  an4  from  all  PRwnmwXV. 
remainders,  reversions,  estates,  interests,  and  powers,  to  sbttlkd  estate* 
take  effect  after  the  determination  or  in  defeasance  thereof ;    "^  ^uri™* 


(d)  It  was  formerly  considered  proper,  where  land  was  sold  by 
the  Court  of  Chancery,  that  the  conveyance,  if  an  infant  were  a 
neoessary  conveying  party,  or  if,  although  he  were  not  a  party,  it 
would  have  the  effect  of  divesting  his  estate,  should  be  settled  by 
the  judge  at  chambers,  the  consequent  costs  being  borne  by  the 
funds  in  court :  and  that,  where  an  estate  was  to  be  conveyed  by  an 
infant,  the  order  for  conveyance  by  the  infant  should  be  distinct 
from,  and  should  recite  the  payment  of,  the  purchase-money  into 
court :  Dart,  769 ;  but  the  praotioe  in  these  respeots  is  noir  altered 
so  far  that  the  conveyance  is  settled  by  the  judge  only  if  the  parties 
differ,  and  that  the  order  for  an  infant,  or  some  one  in  his  stead, 
to  oonvey  may  be  combined  with  the  order  directing  payment  of  the 
purchase-money;  the  court,  however,  will  not,  before  payment 
of  the  purchase-money,  make  an  order  vesting  the  estate  in  the 
purchaser. 

A  conveyance  by  an  infant  tenant  in  tail  under  1  Will.  4,  o.  47, 
must  be  enrolled  in  Chancery  under  the  Aot  for  abolishing  Fines  and 
Recoveries,  3  ft  4  Will.  4,  o.  74,  s.  41 ;  Radcliffe  v.  Eccles,  1  Keen, 
130:  but  a  conveyance,  under  the  Trustee  Act,  1850,  by  a  tenant 
for  life  or  other  person  in  the  place  of  an  infant  tenant  in  tail,  or 
defeating  an  estate  tail,  does  not  require  enrolment,  sinoe  every 
order  and  conveyance  under  the  Trustee  Act  has  the  same  effect  as 
if  all  proper  conveyances  had  been  duly  executed  for  passing  the 
estate :  Day  v.  Day,  M.  R.  at  Chambers,  2  May,  1862.  The  vesting 
order  of  entailed  freeholds  and  copyholds  made  in  Day  v.  Day 
it  is  thought  may  be  useful  .to  the  draftsman  in  similar  oases,  and  is 
therefore  added  here. 

"  The  judge  being  of  opinion  that  the  infant  plaintiff  A.  D.  and  the 
defendants  J.  B.  and  M.  B.  his  wife,  in  right  of  the  said  M.  B.,  are 
seised  of  their  several  undivided  parts  and  shares  of  such  parts  of 

the  said  hereditaments  comprised  in  the  contract  dated  the day 

of ,  as  are  of  freehold  tenure,  upon  trust  within  the  meaning  of 

the  Trustee  Aot,  1850,  and  the  Aot  of  the  15th  &  16th  Viot.  o.  55, 
intituled  'An  Act  to  amend  the  Provisions  of  the  Trustee  Act, 
1850,'  or  one  of  them,  It  is  ordered  that  such  undivided  parts  or 
shares  of  the  plaintiff  A.  D.  and  the  defendants  J.  B.  and  M.  B.  his 
wife  of  such  parts  of  the  said  premises  as  are  of  freehold  tenure  do 
vest  in  the  said  J.  H.  as  the  purchaser  thereof,  and  his  heirs,  for  the 
estate  of  the  plaintiff  A.  D.  and  the  said  defendants  J.  B.  and  M.  B. 
his  wife,  therein  under  the  will  of  the  testator  W.  D.,  and  for  all 


Conveyances 
by  infants  not 
necessarily 
settled  in 
chambers. 


Vesting  orders 
and  conveyances 
of  estates  tail 
under  Trustee 
Act  do  not  re- 
quire  enrolment 
under  Fines  and 
Recoveries  Act. 
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Pmcipctt  XV.  And  ^toeje^  the  said  o.  P.,  on  the day  of ,  paid 

settled  estates  to  the  said  A.  B.  and  C.  D.  the  said  sum  of  £2800,  and  to 

BOLD  BT  ORDKB, 
Of  COURT. 


10.  Payment  of 
purchase-money 


such  other  estate  as  the  said  plaintiff,  if  of  full  age,  and  the  said 
defendants  J.  B.  and  M.  B.  his  wife,  could  dispose  of  therein  by  a 
conveyance  duly  executed  by  them,  and  enrolled  in  accordance  with 
the  provisions  of  an  Act  passed  in  the  fourth  year  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  intituled  *  An  Act  for  the 
Abolition  of  Fines  and  Recoveries,  and  for  the  substitution  of  more 
simple  modes  of  assuranoe  "  in  bar,  and  extinguishment  of  the  estate! 
tail  therein  of  the  plaintiff  and  the  defendants  J.  B.  and  M.  B.  his 
wife  under  the  said  will  of  the  said  testator,  or  otherwise,  and  of  all 
the  estates,  rights,  interests,  and  powers,  to  take  effect  after  the 
determination  or  in  defeasance  of  such  estate  tail :  And  it  appearing 
that  the  plaintiff  and  the  defendants  W.  D.,  H.  D.,  E.  W.,  and 
C.  W.  his  wife,  in  right  of  the  said  C.  W.,  and  J.  B.  and  M.  B. 
in  right  of  the  said  M.  B.,  are  possessed  of  their  Beyers!  undivided 
parts  and  shares  of  such  parts  of  the  said  hereditaments  as  are  of 
copyhold  tenure,  upon  trust  within  the  meaning  of  the  said  Trustee 
Act,  1850,  and  the  said  Act  of  the  15th  &  16th  Vict.  o.  6o,  or  one 

of  them :  And  the  said  Marquis  of  C,  the  lord  of  the  manor  of , 

in  the  county  of ,  whereof  such  parts  of  the  said  premises  as 

are  of  oopyhold  tenure  are  holden,  consenting  thereto :  It  is  ordered 
that  the  undivided  parts  and  shares  of  the  plaintiff  and  the 
defendants  W.  D.,  H.  D.,  E.  W.,  and  C.  D.  his  wife,  and  J.  B.  and 
M.  B.  his  wife,  of  such  parts  of  the  said  premises  as  are  of  oopyhold 
tenure,  being  the  premises  mentioned  in  the  schedule  hereunder 
wri^en,  do  vest  in  the  said  J.  H.  as  purohaser  thereof,  for  the  estate 
of  the  plaintiff  and  the  said  defendants  W.  D.,  H.  D.,  E.  W.  and 
C.  W.  his  wife,  and  J.  B.  and  M.  B.  his  wife,  therein  under  the  will 
of  the  said  testator,  and  for  all  such  estate  as  the  plaintiff  A.  D., 
if  of  full  age,  and  the  defendants  W.  D.,  H.  D.,  E.  W.  and  C.  W. 
his  wife,  and  J.  B.  and  M.  B.  his  wife,  could  dispose  of  therein  by 
a  surrender  or  conveyance  duly  made  or  executed  by  them  respec- 
tively, and  enrolled  in  accordance  with  the  provisions  of  the  said 
Aot  passed  in  the  fourth  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  'An  Aot  for  the  Abolition  of  Fines  and 
Recoveries,  and  for  the  substitution  of  more  simple  modes  of  assurance1 
in  bar  and  extinguishment  of  the  estates  tail  therein  of  the  plaintiff 
and  the  defendants  W.  D.,  H.  D.,  E.  W.  and  C.  W.  his  wife,  and 
J.  B.  and  M.  B.  his  wife,  under  the  said  will  of  the  said  testator, 
or  otherwise,  of  all  estates,  rights,  interests,  and  powers,  to  take 
effeot  after  the  determination  or  in  defeasance  of  such  estates  tail : 
And  it  is  ordered  that  the  stamp  duty  chargeable  upon  this  order 
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the  said  E.  F.  and  G.  H.  the  said  sum  of  £1500,  in  dis-  Pbwjbotht  XV. 
charge  of  the  said  principal  moneys  due  on  the  said  two  BBTTLM)  EgTATEg 
mortgage  securities  of  the  25th  day  of  August,  1851,  and    *>«>  **  °*»** 

on  the  same  day  paid  into  the  Bank,  in  the  name  and  with  - — 

the  privity  of  the  Accountant-General  of  the  said  Court,  to  S^^^d 
the  credit  of  the  said  causes,  the  sum  of  £1775,  being  the  partly  into 
aforesaid  residue  of  his  said  purchase -money  of  £6000,  Court' 
together  with  the  full  amount  payable  for  interest  at  the 
rate  of  £4  per  cent,  per  annum  on  the  said  purchase  - 
money,  from  the  1st  day  of  November,  1856,  to  the  said 

day  of  ■         ;  And  whereas  the  said  I.  K.  has  paid   11.  Payment  of 

to  the  said  A.  B.  and  C.  D.,  and  to  the  said  E.  F.  and  SJ^E^T 

G-.  H.,  all  interest  due  to  them  respectively  upon  their 

said  respective  mortgage  securities  up  to  the  date  of  these 

presents ;  NOW  THIS  INDENTURE  WITNESSETH,  12.  Witneaseth : 

that,  in  pursuance  of  the  said  agreement  in  this  behalf, 

and  of  the  said  orders  of  the  Court  of  Chancery  of  the 

80th  of  June,  1855,  the  9th  of  August,  1856,  and  the 

18th  of  February,  1857,  and  in  consideration  of  the  said    — consideration, 

sum  of  £2800  paid  as  aforesaid  by  the  said  O.  P.  to  the 

said  A.  B.  and  C.  D.  (the  receipt  whereof  the  said  A.  B. 

and  C.  D.  respectively  hereby  acknowledge),  and  of  the 

said  sum  of  £1500  paid  as  aforesaid  by  the  said  O.  P.  to 

the  said  E.  F.  and  G.  H.  (the  receipt,  &c),  and  of  the  said 

sum  of  £1775,  paid  by  the  said  O.  P.  into  the  Bank  as 

aforesaid  (which    said    three    sums   form    together  an 

aggregate  sum  of  £6075),  They  the  said  A.  B.  and  C.  D.,  18— grant  bj 

as  to  such  of  the  hereditaments  hereinafter  expressed  to     *** 

be  hereby  granted  as  were  conveyed  and  assured  to  them 

by  the  first  hereinbefore  recited  indenture  of  the  25th  day 


be  Mflowod  on  the  sum  of  £-—  in  respeot  of  the  said  copyhold 
hereditaments,  and  on  the  sum  of  £ in  respeot  of  the  said  free- 
hold hereditaments,  suoh  two  sums  making  together  £ ,  bejng 

the  proportionate  part  of  the  purchase-money  of  the  premises  com- 
prised in  the  said  oontraot  dated  the  — —  day  of ,  attributable 

to  suoh  of  the  shares  and  interests  therein  of  the  plaintiff  and  the 
defendants  W.  D.,  H.  D.,  E.  W.  and  G.  W.  his  wife,  and  J.  B.  and 
M.  B.  his  wife,  as  are  hereby  Tested  in  the  said  J.  H," 
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Preobdbxt  XV. 

8BTTLBD  MTATI9 

SOLD  BT  ORDKB, 

Of  OOU&T. 

and  second 
mortgagees,  and 
by  tenants  for 
life  conveying 
the  fee. 


14.  Habendum 

— to  purchaser 
in  fee, 

— discharged 
from  mortgages, 
and  from  estates 
tail,  &c. 


of  August,  1855,  do  and  each  of  them  doth  hereby  grant 
and  release,  And  they  the  said  E.  F.  and  G.  H.,  as  to 
such  of  the  said  hereditaments  hereinafter  expressed  to 
be  hereby  granted  as  were  conveyed  and  assured  to  them 
by  the  second  hereinbefore  recited  indenture  of  the  25th 
day  of  August,  1855,  do  and  each  of  them  doth  hereby 
grant  and  release,  And  the  said  I.  K.,  by  virtue  and  in 
exercise  of  the  power  or  authority  conferred  on  her  as 
aforesaid,  under  and  in  pursuance  of  the  Trustee  Act, 
1850,  and  the  said  Act  to  extend  the  provisions  of  the 
Trustee  Act,  1850,  and  of  every  or  any  other  power  or 
authority  enabling  her,  and  by  virtue  of  her  own  estate 
and  interest,  doth  hereby  grant,  and,  for  the  purpose  of 
conveying  and  assuring  the  several  estates  and  interests 
of  her  unborn  issue,  and  also  the  estate  and  interest  of 
the  said  V.  M.  in  the  hereditaments  hereinafter  expressed 
to  be  hereby  granted,  convey,  and  confirm,  and  he  the 
said  L.  M.,  as  to  his  estate  and  interest,  doth  hereby 
grant,  and  she  the  said  N.  M .,  as  to  her  estate  and  interest 
and  with  the  concurrence  of  the  said  L.  M.,  doth  hereby 
grant  and  dispose  of  unto  the  said  0.  P.,  his  heirs  and 
assigns  [Parcels  in  two  schedules,  the  first  containing  (he 
X.  estate,  the  second  containing  the  Y.  estate,  supra,  pp. 
210,  213,  215,  or  219,  or  General  Words,  supra,  p.  208]; 
And  all  the  estate,  right,  title,  interest,  claims,  and  demands 
whatsoever  of  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.,  I.  K, 
L.  M.,  N.  M.,  and  V.  M.,  respectively,  and  of  the  said 
unborn  issue  of  the  said  I.  K.,  in,  to,  and  upon  the  same 
premises  respectively ;  To  have  and  to  hold  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted, 
Unto  the  said  O.  P.,  his  heirs  and  assigns,  To  the  use 
of  the  said  O.  P.,  his  heirs  and  assigns  for  ever,  discharged 
from  all  principal  moneys  and  interest  owing  upon  or 
intended  to  be  secured  by,  and  from  all  claims  and 
demands  under  the  hereinbefore  recited  indentures  of  the 
25th  day  of  August,  1855,  respectively,  and  from  the 
estate  in  tail  of  the  said  V.  M.,  and  from  all  remainders, 
reversions,  estates,  rights,  titles,  interests,  and  powers,  to 
take  effect  after  the  determination  or  in  defeasance  of 
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such  estate  tail  (e) ;  but  as  to  the  said  premises  in  the  P«m»«"  XV. 
said  first  schedule,  subject  to  a  perpetual  rent-charge  of  swtlsd  skates 

£ ,  payable  to  the  Vicar  of  the  parish  of ;  And    »™  ££»» 

each  of  them  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  so  coyepant 
far  as  relates  to  his  own  acts  and  deeds  alone,  doth  hereby  by  mortgagees 
for  himself,  his  heirs,  executors,  and  administrators,  bSJ^#mcum" 
covenant  with  the  said  0.  P.,  his  heirs  and  assigns,  that 
they  the  said  covenanting  parties  respectively,  have  not 
done,  omitted,  or  knowingly  suffered,  or  been  party  or 
privy  to  anything  whereby  the  said  premises  hereinbefore 
expressed  to  be  hereby  by  them  respectively  granted  and 
released,  or  any  part  thereof  respectively,  are,  is,  or  may 
be  impeached,  affected,  or  incumbered  in  title,  estate,  or 
otherwise  howsoever,  or  whereby  they  respectively  are  in 
anywise  hindered  from  granting  and  releasing  the  same 
premises  respectively,  or  any  part  thereof  respectively,  in 
manner  aforesaid ;  And  each  of  them  the  said  I.  K.  and  *6-  Covenants 
L.  M.,  so  far  as  relates  to  the  acts,  deeds,  neglects,  and 
defaults  of  the  said  testator  R.  S.,  and  to  his  and  her  own 
acts  and  deeds,  and  the  said  L.  M.,  so  far  also  as  relates 
to  the  acts  and  deeds  of  the  said  N.  M.,  doth  hereby  for 
herself  and  himself,  and  her  and  his  heirs,  executors  and 
administrators,  covenant  with  the  said  O.  P.,  his  heirs 
and  assigns,  &c.  [Covenants  for  title,  with  proviso,  supra, 
p.  236  (/).]     In  witness,  &c. 

(Add  two  Schedules.) 


(e)  These  words  are  taken  from  the  Fines  and  Recoveries  Act, 
3  &  4  Will.  4,  c.  74,  s.  15. 

(/)  As  to  covenants  by  tenants  for  life,  see  supra,  p.  236,  n.  (m). 
The  deed  must  be  acknowledged  by  N.  M. 
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Pnouran  XVI. 

BT  MORTGAQO* 
AND  MORTOAQM. 

1,  Parties. 


2.  Recital  of 
mortgage ; 


3-— agreement 
for  sale; 


4.— state  of 
mortgage  debt ; 


XVI. 

CONVEYANCE  in  Fee  by  a  Mortgagor  and  Mort- 
gagee. 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  4c. 

[mortgagee],  of  the  first  part,  C.  D.,  of,  &c.  {mortgagor], 
of  the  second  part;  and  E.  F.,  of,  &c.  [purchaser],  of  the 
third  part :  Whereas,  by  an  indenture  dated,  &c.,  and 
expressed  to  be  made  between  [parties],  the  said  C.  D. 
granted  the  hereditaments,  hereinafter  expressed  to  be 
hereby  granted  (a),  to  the  use  of  the  said  A.  B.,  his  heirs 
and  assigns,  subject  to  a  proviso  for  the  redemption 
thereof  by  the  said  C.  D.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  on  payment  by  him  or  them  to  the 
said  A.  B.,  his  executors,  administrators,  or  assigns,  of  a 

sum  of  JE1000  -toith  interest,  on  the day   of ; 

And  whereas  the  said  C.  D.  has  agreed  to  sell  to  the 
said  E.  F.,  at  the  price  of  £1500,  the  fee  simple  in 
possession  of  the  said  hereditaments  hereinafter  expressed 
to  be  hereby  granted,  free  from  incumbrances;  And 
whereas  the  said  principal  sum  of  £1000,  and  no  more, 
is  now  owing  on  the  security  of  the  hereinbefore  recited 
indenture,  all  interest  thereon  having  been  paid  up  to  the 
date  of  these  presents  (b) ;  And  whereas,  upon  the  treaty 


Recital  where 
part  only  of 
the  debt  is  paid 
off. 


(a)  If  part  only  of  the  property  mortgaged  is  to  be  comprised  in 
the  conveyance,  add  here  "together  with  other  hereditaments/' 

(b)  If  part  only  of  the  property  mortgaged  is  to  be  sold,  this  and 
the  succeeding  recital  may  have  to  be  varied  thus  :— 

"And  whereas  the  said  sum  of  £ ,  together  with 

some  interest  thereon,  is  now  owing  upon  the  security  of 
the  hereinbefore  recited  indenture ;  And  whereas  upon 
the  treaty  for  the  said  sale  it  was  agreed  that  the  sum  of 

£ ,  part  of  the  said  purchase-money,  should  be  paid 

to  the  said  A.  B.  in  partial  discharge  of  the  said  principal 
moneys  and  interest  owing  to  him  as  aforesaid,  and  that 
the  said  A.  B.  should  join  in  these  presents  in  manner 
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for  the  said  sale,  it  was  agreed  that  the  sum  of  £1000,  Pmobdot  XVI- 
part  of  the  said  purchase-money  of  £1500,  should  be    bt  mortqagob 
paid  to  the  said  A.  B.  in  satisfaction  of  the  debt  owing  *»p  mootoaqkb, 
to  him  as  aforesaid,  and  that  he  should  join  in  these  5.--debt  to  be 
presents  in  manner  hereinafter  appearing  (c) :  NOW  THIS  J^Lw-monfy. 
INDENTURE  WITNESSETH,  that,  in  pursuance  of  6.  Witnesseth : ' 
the  said  agreements,  and  in  consideration  of  the  sum  of  — consideration, 
£1000  upon  the  execution  of  these  presents  paid  by  the 
said  E.  F.  to  the  said  A.  B.  at  the  request  of  the  said 
C.  D.  (the  receipt  whereof  the  said  A.  B.  doth  hereby  —receipt, 
acknowledge);  and  in  consideration  of  the  sum  of  £500 
upon  the  execution  of  these  presents  paid  by  the  said 
E.  F.  to  the  said  C.  D.  (the  payment  and  receipt  in 
manner  aforesaid  of  which  said  sums  of  £1000  and  £500, 
making  together  the  said  purchase-money  of  £1500,  the 
said  C.  D.  doth  hereby  acknowledge) ;  He  the  said  A.  B.,  7.— grant  and 
at  the  request  of  the  said  C.  D.,  doth  hereby  grant  and 
release,  and  he  the  said  C.  D.  doth  hereby  grant  and 
confirm,  Unto  the  said  E.  F.,  his  heirs  and  assigns  [Par- 
cels, supra,  pp.  210,  213,  215,  or  219— General  Words,  8-  Habendum 
supra,  p.  208] ;  To  have  and  to  hold  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  Unto  the  said 
E.  F.,  his  heirs  and  assigns,  To  the  use  of  the  saidE.  F., 
his  heirs  and  assigns,  for  ever,  discharged  from  all  principal 
moneys  and  interest  secured  by  and  from  all  claims  and 


in  fee. 


hereinafter  appearing."  Where  no  money  is  paid  to  the  mort- 
gagee, the  following  form  may  be  used : — "  And  WHEREAS  the 
said  A.  B.,  being  satisfied  that  the  other  hereditaments 
comprised  in  the  hereinbefore  recited  indenture  are  a 
sufficient  security  for  the  whole  of  the  principal  moneys 
and  interest  intended  to  be  thereby  secured,  has  consented 
that  the  said  sum  of  £1500  shall  be  paid  to  the  said  C.  D., 
and  has  agreed  to  join  in  these  presents  in  manner 
hereinafter  appearing."  The  purchase-money  will  then,  in  the 
witnessing  pari,  be  expressed  to  be  paid  to  the  mortgagor  with  the 
consent  of  the  mortgagee. 

(c)  As  to  the  purchaser's  right  to  keep  the  mortgage  on  foot,  see 
infra,  p.  294,  n.  (a). 
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PbeobdmttXVI.  demands  tinder  the  said  indenture  of  the  day  of 

— ;  And  the  said  A.  B.  doth  hereby  for  himself  his 


BY  MORTGAGOR 
AND  MORTGAGER. 

9.  Covenant  by 
mortgagee; 
10. — covenants 
for  title  by 
mortgagor. 


heirs,  executors,  and  administrators,  covenant  with  the 
said  E.  F.,  his  heirs  and  assigns  [Covenant  against  in- 
cwnbrances,  supra,  p.  249,  and  ante,  Vol.  i.  p.  403] ;  And 
the  said  C.  D.  doth  hereby  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  E.  F.,  his 
heirs  and  assigns,  that,  notwithstanding  anything  by  him 
the  said  C.  D.,  or  any  of  his  ancestors,  done,  omitted,  or 
knowingly  suffered,  they  the  said  A.  B.  and  C.  D.  now 
have  power  to  grant  and  release  the  said  premises  [Cove- 
nants for  title  by  vendor ',  supra,  p.  209]  (d).  In  witness, 
&c. 

(Add  a  Schedule,  if  necessary.) 


XVII. 
rRBOEOTHT      CONVEYANCE   by  a  Mortgagee  under  a  Power  of 

XVII. 

*  Sale,  the  Mortgagor  not  being  a  Party  (a). 

BY  A  MORT- 
GAGER.        THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c. 


1.  Parties.  [mortgagee],  of  the  one  part,  and  C.  D.,  of,  &c,  widow 


Covenants  for 
title  by  a 
vendor  who  has 
mortgaged. 


-  {d)  These  covenants  must  be  carried  back  in  a  proper  manner,  so 
as  to  embrace  the  aots  of  all  persons  seised  of  or  entitled  to  the 
property  since  the  last  occasion,  prior  to  the  mortgage,  on  which  the 
usual  covenants  for  title  were  entered  into :  see  and  compare  (he 
forms  in  Precedents  I.,  II.,  III.,  IV.,  and  V.,  supra.  So  far  as 
the  covenants  for  title  are  concerned,  the  purchaser  would  be  in  a 
better  position  as  an  assignee  of  the  unqualified  covenant*  oontained 
in  the  mortgage  deed,  if  the  qualified  ooyenants  by  the  mortgagor 
referred  to  in  the  text  were  omitted ;  but,  according  to  the  invariable 
practice  of  conveyancers,  a  mortgagor  selling  enters  into  the  ordinary 
vendor's  ooyenants  for  title,  and  these  qualified  covenants  no  doubt 
supersede  the  unqualified  covenants  in  the  mortgage  deed. 

(a)  As  to  sales  by  mortgagees  under  their  powers,  see  the  Intro- 
duction to,  and  the  notes  in  the  second  part  of,  this  volume.  And  see 
a  conveyance  of  freeholds  and  copyholds  by  mortgagees  under  a  power 
of  sale,  infra,  Precedent  XXXVIII. 
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BY  A  MORT- 
GAGE*. 


[purchaser],  of  the  other  part :  Whereas,  by  an  inden-      Pe"™1* 
ture  dated,  &c,  and   expressed  to   be  made  between 
[parties],  the  hereditaments  hereinafter  expressed  to  be 
hereby  granted  [with  other  hereditaments]  were  assured  ^  rf 
by  and  by  the  direction  of  the  said  [mortgagor]  to  the  mortgage; 
use  of  the  said  A.  B.,  his  heirs  and  assigns,  by  way  of 
mortgage,  for  securing  the  repayment  by  the  said  [mort- 
gagor] to  the  said  A.  B.  of  the  sum  of  £ ,  with 

interest,  on  the day  of then  next ;  And  it  was 

thereby  declared,  that  it  should  be  lawful  for  the  said  A.  B., 
his  executors,  administrators,  or  assigns,  at  any  time  after 

the  said day  of then  next,  without  any  further 

consent  on  the  part  of  the  said  [mortgagor],  his  heirs  or 
assigns,  to  sell,  &c.  [set  out  the  power  to  sell  and  convey,  the 
power  to  give  receipts,  and  the  clause,  if  any,  protecting  the 
purchaser  against  defects  in  a  due  exercise  of  the  power, 
verbatim,  without  the  clause  restrictive  of  the  power  of 
sale,  and  without  the  trusts  of  the  purchase-money] ;  And  ''"^KSe? to 
whereas  the  said  A.  B.,  in  exercise  of  the  said  power  eeiL 
contained    in    the  hereinbefore  recited    indenture,  has 

agreed  to  sell  to  the  said  C.  D.,  at  the  price  of  £ , 

the  fee  simple  in  possession  of  the  hereditaments  herein- 
after expressed  to  be  hereby  granted:  NOW  THIS  IN-  *  Wito""tb: 
DENTURE  WITNESSETH,  that,  in  pursuance  of  the  -H»naideration, 
said  agreement,  and  for  effectuating  the  aforesaid  sale, 
and  in  consideration  of  the  sum  of  £ ,  upon  the  exe- 
cution of  these  presents  paid  by  the  said  G.  D.  to  the 
said  A.  B.  (the  receipt  whereof  the  said  A.  B.  doth  ~~ ""to 
hereby  acknowledge),  He  the  said  A.  B.  doth  hereby  ^.— gant, 
grant  unto  the  said  C.  D.,  her  heirs  and  assigns,  All 
that,  &c.      [Parcels,  supra,  pp.  207,  210,  213,  215,  or  H«*. 
219,    General    Words,   supra,   p.    208;   To   haye  and  ?•  Habendum 
to  hold  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  unto  the  said  C.  D.,  her  heirs 
and  assigns,  To  the  use  of  the  said  C.  D.,  her  heirs 
and  assigns,  for  ever  discharged  from  all  right  and  equity 
of  redemption,  and  all  claims  and  demands  under  the 

said  indenture  of  the  day  of  — : — ;  And  the  said  7.  Covenant 

A-  B.  doth  hereby  for  himself,  his  heirs,  executors,  and  Jj^ranoes. 
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Pakobdbht      administrators,  &c.  [Covenant  against  incumbrances,  supra, 
XVI1,         p.  249].    In  witness,  &c.  (J). 

THE  SCHEDULE  above  referred  to. 


xvni. 


Preoet>eht 
XVIII. 

BT  HSIE  AND 

EXECUTORS  Of  A 

MORTGAGEE. 

1.  Parties. 


2.  Recital  of 
mortgage. 


CONVEYANCE  by  the  Heib  and  Executors  of  a 
Mortgagee  (a)  under  a  Power  of  Sale,  the  Mort- 
gagor not  being  a  Party. 

THIS  INDENTURE,  made,  <fcc.,  between  A.  B.,  of;  4c. 
[heir  of  mortgagee],  of  the  first  part ;  C.  D.,  of,  &c.,  and 
E.  F.,  of,  &c.  [executors  of  mortgaged,  of  the  second  part; 
G.  H.,  of,  &c.  [purchaser],  of  the  third  part;  and  I.  K., 
of,  &c.  [dower  trustee],  of  the  fourth  part :  Whereas,  by 
an  indenture    dated,   &c,   and  expressed    to  be  made 


Sales  by  assigns 
of  mortgagees 
and  trustees. 


(6)  A  mortgagee  only  covenants  that  he  has  not  incumbered  the 
estate ;  but  as  a  purchaser  from  him  obtains  the  benefit  of  tie  abso- 
lute covenants  for  title  contained  in  the  mortgage,  he  is  in  that 
respect  in  a  better  position  if  the  mortgagor  be  not  a  party  than  he 
would  be  if  the  mortgagor  were  a  party  to  Iiis  conveyance.  As  to 
covenants  for  title  where  the  mortgagor  concurs  in  the  sale,  see 
supra,  p.  272,  n.  (c). 

(a)  If  the  powers  to  sell  and  give  receipts  in  a  mortgage  deed  be 
given  to  the  mortgagee,  his  heirs,  executors,  administrators,  and 
assigns,  the  administrator  of  an  assign  of  the  mortgagee,  haying 
obtained  a  conveyance  of  the  legal  estate  to  a  trustee  for  hinuelf,  or 
being  able  to  procure  a  oonveyanoe  of  the  legal  estate  to  a  purchaser, 
can  exercise  the  powers,  and  make  a  good  title :  Saloway  v.  Straw- 
bridge,  1  K.  &  J.  371;  Affirmed,  25  L.  J.  Ch.  121.  So,  where  an 
estate  is  given  to  trustees  upon  trust  that  they  or  the  survivor  of 
them,  his  heirs  and  assigns,  shall  sell,  the  devisees  of  trust  es'&tes 
of  the  survivor,  can  execute  the  trust :  Hall  v.  May,  3  K.  &  J.  585. 
If  a  mortgagee  with  a  power  of  sale  submortgage  with  a  declaration 
that  the  submortgagee  may  exercise  the  power,  it  seems  doubtful 
if  any  power  of  sale  is  left  in  the  original  mortgagee :  Cru$e  v. 
Novell,  25  L.  J.  Ch.  709. 
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between  L.  M.  [mortgagor],  of  the  one  part,  and  N.  0.      ^J™?** 

[mortgagee] ,  of  the  other  part,  [Recite  the  mortgage  and  " 

the  power  to  sell  and  convey,  supra,  p.  273,  the  declaration   ^£j%^A™A 

that  persons  seised  of  the  legal  estate  should  join  in  the      mortgagee. 

conveyance,  the  power  to  give  receipts,  and  the  declaration 

that  the  power  of  sale  might  be  exercised  by  any  person 

entitled  to  receive  the  mortgage  debt]  ;  And  whereas,  by  8.  Recital  of  a 

an  indenture,  dated,  &c,  indorsed  on  the  said  indenture  J^J^j^ 

of  the day  of [the  mortgage],  and  expressed  to 

be  made  between  the  said  L.  M.,  of  the  first  part,  the  said 
N.  O.,  of  the  second  part,  and  P.  Q.,  of  the  third  part, 
after  recitals  whereby  it  appeared  that  there  was  due  to 
the  said  N.  O.,  upon  the  security  of  the  said  mortgage, 

the  said  principal  sum  of  £ ,  together  with  £ for 

interest,  it  was  witnessed  that,  in  consideration  of  the 

said  sums  of  £ and  £ ,  making  together  £ 

paid  by  the  said  P.  Q.  to  the  said  N.  O.  at  the  request  of 
the  said  I.  K.,  the  said  N.  O.,  with  the  concurrence  of  the 
said  L.  M.,  did  assign  unto  the  said  P.  Q.,  his  executors, 

administrators,  and  assigns,  the  said  sum  of  £ [the 

principal],  together  with  all  interest  then  due  and  to 
accrue  due  for  the  same,  and  the  benefit  of  the  said  power 
of  sale  hereinbefore  recited,  and  all  other  securities  for 
the  said  principal  moneys  and  interest ;  And  by  the  said 
indenture  in  recital  the  said  N.  O.  did  grant  and  release, 
and  the  said  L.  M.  did  grant  and  confirm,  unto  the  said 
P.  Q.,  his  heirs  and  assigns,  the  said  hereditaments  com- 
prised in  the  said  indenture  of  the day  of ,  To 

hold  the  same  unto  and  to  the  use  of  the  said  P.  Q.,  his 
heirs  and  assigns,  freed  from  the  proviso  for  redemption 

contained  in  the  said  indenture  of  the day  of , 

but  subject  to  a  proviso  for  the  redemption  thereof  on 
payment  by  the  said  L.  M.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  to  the  said  P.  Q.,  his  executors,  admi- 
nistrators, or  assigns,  of  the  sum  of  £ [the  aggregate 

debt],  with  interest  thereon  at  the  rate  and  on  the  day 
therein  mentioned ;  And  whereas  the  said  P.  Q.,  by  his  4-.  Becital  of 
last  will  and  testament,  dated,  &c,  appointed  the  said  feree; 
C.  D.  and  E.  F.  executors  thereof,  but  did  not  thereby 

T  2 
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or  otherwise  devise  the  said  hereditaments  comprised  in 

the  said  indentures  of  the  —  day  of ,  and 

day  of (b) ;  And  whereas  the  said  P.  Q.  died  on 

the day  of ,  leaving  his  son  the  said  A.  B.  his 

heir  at  law ;  and  his  said  will  was  proved  by  the  said 

C.  D.  and  E.  F.  in  the Registry  of  Her  Majesty's 

Court  of  Probate,  on  the day  of «  ;  And  whereas 

the  said  sum  of  £ ,  together  with  an  arrear  of  interest 

thereon,  is  now  owing  on  the  security  of  the  hereinbefore 
recited  indentures;  And' whereas  the  said  C.  D.  and 
E.  F.,  in  exercise  of  the  said  power  contained  in  the  said 

indenture  of  the day  of [the  mortgage],  have 

agreed  to  sell  to  the  said  G.  H.,  at  the  price  of  £ , 

the    fee    simple    in    possession    of  the    hereditaments 

8.  Witneweth :  hereinafter  expressed  to  be  hereby  granted :  NOW  THIS 
INDENTURE  WITNESSETH,  that,  in  pursuance  of 
the  said  agreement,  and  for  effectuating  the  said  sale,  and 

— consideration,    in  consideration  of  the  sum  of  £ ,  upon  the  execution 

of  these  presents  paid  by  the  said  G.  H.  to  the  said  C.  D. 

— receipt*  and  E.  F.  (the  receipt  of  which  said  sum  of  £ the 

9.— heirof  mort-  Baid  C.  D.  and  E.  F.  hereby  acknowledge),  He  the  said 

flr&266  0T&nt8»  — 

and  executors      A.  B.,  by  the  direction  of  the  said  C.  D.,  and  E.  F.  doth 


Prboedkht 
XVIII. 

BY    HEIR  AND 

EXKCXJT0R8  OF  A 

MORTOAOBB. 

5. — his  death  in- 
testate as  to 
the  legal  es- 
tate, and  pro- 
bate of  his  will ; 

6.— state  of 
mortgage  debt ; 

7. — agreement 
for  sale  by  ex- 
ecutors. 


Devise  of  legal 
estate  of  mort- 
gaged lands. 


(6)  In  order  to  pass  the  legal  estate  in  lands  mortgaged  it  ia  not 
necessary  that  the  mortgagee  shall  expressly  devise  such  lands: 
the  words  "  mortgages,"  "  securities  for  money,"  and  similar  ex- 
pressions, will  comprise  the  entire  benefit  of  a  mortgage  security, 
including  the  inheritance  in  the  lands,  unless  a  contrary  intention 
appears  by  the  context  The  broad  principle  is,  that  tie  testator 
meant  to  substitute  the  object  of  his  bounty  in  his  own  plaoe  as 
mortgagee,  and  to  enable  him  to  enforoe  payment  of  the  mortgage 
money  by  giving  him  the  legal  estate  in  the  lands:  1  Jarm*  Wills, 
667;  Doe  v.  Bennett,  6  Exoh.  892;  He  ArrowsmitVs  Trusts,  27 
L.  J.  Ch.  704. 

So  mortgage  estates  will  pass  under  a  general  devise  of  real  estate 
unless  it  can  be  collected  from  expressions  in  the  will,  or  from  the 
purposes  or  objects  of  the  testator  (such  as  a  charge  of  debts,  execu- 
tory limitations,  a  gift  to  the  separate  use  of  a  married  woman),  that 
he  did  not  mean  they  should  pass :  Lord  Brayhroke  v.  Inskip,  8  Ves. 
417 ;  Bainbrxdge  v.  Lord  Ashburton,  2  T.  &  C.  347 ;  1  Jarm.  Will*, 
660. 
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hereby  grant,  and  they  the  said  G.  D.  and  E.  F.  do  and 
each  of  them  doth  hereby  release,  unto  the  said  G.  H.  and 
his  heirs,  All  that  [Parcels,  supra,  pp.  207,  210,  213, 
215,  or  219,  General  Words,  supra,  p.  298] ;  To  have 
and  to  hold  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted,  Unto  the  said  G.  H.  and  his  heirs, 
Discharged  from  all  right  and  equity  of  redemption  and 
other  claims  and  demands  under  the  said  indentures  of 
the day  of respectively ;  To  such  uses  [Limi- 
tation of  uses,  supra,  p.  211, — Covenant  by  A.  B.,  C.  D.f 
and  E.  F.  against  incumbrances,  supra,  p.  269].  In  wit- 
ness, &c.  (c) 


Pbboedbht 
XVIII. 

BT  HEIB,  A1CD 

BXBCUT0B8  OF  ▲ 

MORTGAGEE. 

grant  and 
release. 

10.  Parcels. 

11.  Habendum, 

freed  from 
mortgage ; 
to  dower  uses. 


XIX. 

CONVEYANCE  by  Mobtgagor  and  First  and  Second 
Mortgagees  to  Uses  to  bar  Dower  in  favour  of  First 
Mortgagee,  the  Purchaser.  A  Third  Mortgagee 
surrenders  a  Term  of  Years,  and  a  Former  Owner 
conveys  some  Property  omitted  by  Mistake  from  a 
previous  Conveyance. 


Prboidbkt 
XIX. 

BT  MOETGAGOft 
AID  MORTGA- 
GEES. 


Parties. 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c.  l. 
[first  mortgagee  and  purchaser],  of  the  first  part,  C.  D., 
of,  &c.  [second  mortgagee],  of  the  second  part,  E.  F.,  of, 
&c.  [mortgagee  for  a  term],  of  the  third  part,  G.  H.,  of, 
&c.  [mortgagor  and  vendor],  of  the  fourth  part,  I.  K.,  of, 
&c.  [former  owner],  of  the  fifth  part,  the  said  A.  B.  [pur- 
chaser], of  the   sixth  part,  and   L.  M.,  of,  &c.  [dower 

trustee],  of  the  seventh  part  (a) :  [Recites  an  indenture  of  2.  Recites  mort- 
gages in  fee, 


(c)  See  the  notes  to  Precedents  XVI.  and  XYIL  supra,  and  add 
a  schedule  if  necessary. 

(a)  For  an  explanation  of  the  principles  on  which  the  arrangement 
of  the  parties  to  this  Precedent  depends,  see  Vol.  i.,  p.  37.  Where, 
as  in  the  text,  a  person  aots  in  more  than  one  capacity,  he  is  usually 
by  conveyancers  named  as  ft  party  to  the  deed  of  a  separate  part  in 
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XIX. 

BT  MORTGAGOR 
AND    MORTGA- 
GEES. 


8. — and  mort- 
gage for  a  term. 


4.  Will  of  fin* 
mortgagor  in 


5.— death  of  tes- 
tator and  pro- 
bate; 


8. — part  of  pro- 
perty omitted 
through  a  mis- 


the  20th  March,  1848,  being  a  mortgage  in  fee  of  "the 
hereditaments  first  hereinafter  expressed  to  be  hereby 
granted "  by  G.  H.  to  J.  B.  for  £5000,  supra,  p.  273, 
and  ante,  Vol.  I.,  p.  166;  a  mortgage  in  fee,  26 ih  July, 
1854,  of  the  same  and  other  hereditaments,  by  G.  H. 
to  C.  D.  for  £400] ;  And  whereas,  by  an  indenture 
dated  the  30th  day  of  April,  1855,  and  expressed  to  be 
made  between  the  said  G.  H.,  of  the  one  part,  and  the 
Said  E.  F.,  of  the  other  part,  in  consideration  of  the  sum 
of  £300  then  owing  by  the  said  G.  H.  to  the  said  E.  ¥n 
the  said  G.  H.  did  demise  to  the  said  E.  F.,  his  executors, 
administrators,  and  assigns  (together  with  other  heredita- 
ments), the  said  hereditaments  first  hereinafter  expressed 
to  be  hereby  granted,  to  hold  the  same  (subject  to  the 
said  mortgage  debts  of  £5000  and  £400,  and  the  interest 
thereof  respectively)  unto  the  said  E.  F.  thenceforth  for 
the  term  of  1000  years,  without  impeachment  of  waste, 
upon  trusts  therein  declared  for  securing  the  payment  to 
the  said  E.  F.,  his  executors,  administrators,  or  assigns, 
of  the  said  sum  of  £300  with  interest,  and  subject  thereto, 
Upon  trust  for  the  said  G.  H.,  his  heirs  and  assigns; 
And  whereas  the  said  J.  B.  duly  made  and  executed  his 
last  will  and  testament,  dated  the  10th  day  of  June,  1855, 
and  thereby  devised  to  his  brother  the  said  A.  B.  all  the 
estates  which  at  his  death  should  be  vested  in  him  by 
way  of  mortgage,  subject  to  the  equities  which  should 
then  be  subsisting  or  capable  of  taking  efiect  therein  (b), 
and  appointed  the  said  A.  B.  sole  executor  thereof;  And 
whereas  the  said  J.  B.  died  on,  &c,  without  having 
revoked  or  altered  his  said  will,  and  the  said  will  was 
proved  by  the  said  A.  B.  in  the  Principal  Registry  of  Her 
Majesty's  Court  of  Probate,  on,  &c. ;  And  whereas  the 
said  hereditaments  first  hereinafter  expressed  to  be  hereby 


respect  of  each  character  be  fills;   and  the  practice,  though  not 
required  by  any  rule  of  law,  is  convenient  as  affording  at  the  outset 
some  cine  to  the  purpose  and  scope  of  the  deed, 
(ft)  See  a  reoital  of  partial  intestacy,  supra,  p.  276. 
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granted  were  purchased  by  the  said  G.  H.  from  the  said  Precvdsht 

I.  K.,  and  the  said  hereditaments  secondly  hereinafter  ; 

expressed  to  be  hereby  granted  were  contracted  to  be  by  mortoagoe 

purchased  by  the  said  G.  H.  from  the  said  I.  K.  at  the  0BE8. 

same  time  and  together  with  the  said  hereditaments  first  — ■  .     ~    ~~ 

°  take  from  con- 

hereinafter  expressed  to  be  hereby  granted,  but  through  veyance  to 

an  error  have  not  yet  been  conveyed  to  the  said  G.  H. ;  ][endor; 

7. — agreement 

And  whereas  the  said  G.  H.,  with  the  concurrence  of  for  sale; 
the  said  G.  D.  and  E.  F.,  has  agreed  to  sell  to  the  said 
A.  B.,  at  the  price  of  £5500,  the  fee  simple  in  possession 
of  all  the  said  hereditaments  hereinafter  expressed  to  be 
hereby  granted,  free  from  incumbrances ;  And  whereas  8.— state  of 
the  said  sum  of  £5000,  together  with  £150  for  interest  moTt*w debt- 
thereon  to  the   date  of  these  presents,  making  in  the 
aggregate  £5150,  is  now  owing  on  the  security  of  the 
said  indenture  of  the  20th  day  of  March,  1848,  and  it 
has  been  agreed  that  the  said  A.  B.  shall  out  of  his  said 
purchase-money  retain  the  said  sum  of  £5150  in  satisfac- 
tion of  the  said  mortgage  debt  and  interest,  and  shall  pay 
the  sum  of  £350,  the  residue  of  his  said  purchase-money, 
to  the  said  G.  H.;   And  whereas  the  said  C.  D.  and  9.  Second  and 
£.  F.,  being  content  to  rely  on  the  other  hereditaments  gees  willing  to 
and  securities  comprehended  in  the  said  indentures  of  "leaae; 
the  26th  day  of  July,  1854,  and  the  30th  day  of  April, 
1855,  respectively,  for  the  payment  of  the  whole  of  the 
principal  moneys    intended  to  be  thereby  respectively 
secured,  have  agreed  to  release  the  said  hereditaments 
first  hereinafter  expressed  to  be  hereby  granted,  and  to 
join  in  these  presents  in  manner  hereinafter  appearing ; 
And  whereas  the  said  I.  K.  has  agreed  to  join  in  these  10.— former 
presents  in  manner  hereinafter  appearing.     NOW  THIS  conyYy'omitted 
INDENTURE  WITNESSETH,  that,  in  pursuance  of  p^*- 
the  said  agreement  in  this  behalf,  and  in  consideration  of 
the  said  sum  of  £5150  owing  as  aforesaid  to  the  said 
A.  B.,  and  of  the  sum  of  £350,  upon  the  execution  of 
these  presents  paid  by  the  said  A.  B.  to  the  said  G.  H. 
with  the  consent  of  the  said  C.  D.  and  E.  F.  (the  reten-  —receipt, 
tion  and  receipt  in  manner  aforesaid  of  which  said  sums 
of  £5150  and  £350,. making  together  the  said  purchase- 


11.  Witnesseth: 
consideration, 
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12.  — grant  and 
release, 


— surrender  of 
term, 

13.— parcels. 
14.  Habendum. 


15.  Witnesaeth, 
secondly : 


— appointment 
by  former 
owner ; 


—  of  omitted 
property. 


money  of  £5500,  the  said  G.  H.  doth  hereby  acknowledge, 
and  the  payment  in  manner  aforesaid  with  their  consent 
of  which  said  sum  of  £350  the  said  C.  D.  and  E.  F.  do 
hereby  respectively  admit),  and  in  consideration  of  the 
premises  (c)  they  the  said  A.  B.  and  C.  D.,  with  the 
privity  of  the  said  G.  H.,  do  and  each  of  them  doth 
hereby  grant  and  release,  and  he  the  said  E.  F.,  with  the 
privity  of  the  said  G.  H.,  and  to  the  intent  that  the  said 
term  of  1000  years  may  merge  in  the  reversion  of  the 
hereditaments  comprised  therein,  doth  hereby  surrender, 
and  he  the  said  G.  H.  doth  hereby  grant  and  release  unto 
the  said  L.  M.  and  his  heirs  Alt,  that,  &c.  [parcels  in 
the  first  schedule,  supra,  pp.  207,  210,  213,  215,  or  219, 
General  Words,  supra,  p.  208 ;  To  have  and  to  hold  all 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted,  released,  and  surrendered,  Unto  the  said  L.  M. 
and  his  heirs,  discharged  from  all  principal  moneys  and 
interest  secured  by  and  from  all  claims  and  demands  under 
the  hereinbefore  recited  indentures  respectively ;  To  the 
uses,  upon  the  trust,  and  with  the  power  hereinafter 
limited,  declared,  and  contained  concerning  the  same: 
AND  THIS  INDENTURE  ALSO  WITNESSETH, 
that,  in  further  pursuance  of  the  said  agreement  in  this 
behalf,  and  for  the  consideration  aforesaid,  he  the  said 
I.  K.,  at  the  request  of  the  said  G.  H.,  doth  hereby,  by 
virtue  and  in  exercise  of  a  power  contained  in  an  inden- 
ture dated,  &c,  and  expressed  to  be  made  between 
[parties']  (d),  and  of  every  or  any  other  power  enabling 
him,  appoint  that  the  hereditaments  hereinafter  expressed 
to  be  hereby  granted,  shall  henceforth  remain  and  be  To 
the  uses,  upon  the  trust,  and  with  the  power  hereinafter 


(c)  It  was  formerly  usual  to  express  the  payment  of  a  nominal 
consideration  to  each  of  the  conveying  parties  to  whom  none  of  the 
purohase-money  was  paid ;  but  the  praotice,  which  was  absurd  in 
overy  case  exoept  in  that  of  a  deed  intended  to  operate  as  a  bargain 
and  sale  under  the  Statute  of  Uses,  Vol.  L,  p.  61,  supra,  p.  172,  is 
now  generally  abandoned. 

(<*)  See  Bupra,  p.  206,  n.  (a). 
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declared  and  contained  concerning  the  same :  AND  THIS  Fmovdcht 
INDENTURE  ALSO  WITNESSETH,  that,  in  further         ™ 

pursuance  of  the  said  agreement  in  this  behalf,  and  for  ■*  mortoaqo* 

*  .  _  .  .        °     .  ,      -  A.  .  -     _      _-  .      A.  AMD  MORTOA- 

the  considerations  aforesaid,  he  the  said  I.  K.,  at  the  Q«M. 


request  of  the  said  G-  H.,  and  by  virtue  of  his  estate  and  1&  witnessetb 
interest,  doth  hereby  grant,  and  he  the  said  Gh  H.  doth  thirdly  s 
hereby  grant  and  release  unto  the  said  L.  M.  and  his  22™*™, 
heirs  [parcels  in  the  second  schedvlef-~Qeneral  Words']  ; 

To    HAVE    AND    TO     HOLD    all    the    Said    premises    lastly    17.  Habendum; 

hereinbefore  expressed  to  be  hereby  granted,  Unto  the 
said  L.  M.  and  his  heirs,  To  the  uses,  upon  the  trust, 
and  with  the  power  hereinafter  declared  and  contained 
concerning  the  same ;  And  it  is  hereby  declared,  that 
the  several  grants  and  releases,  and  also  the  appointment 
hereinbefore  contained,   shall  respectively  operate  and 
enure  To  such  uses   [Uses  in  favour  of  A.  B.,  supra, 
p.  211] ;  [Covenant  by  Ct  D.  and  E.  F.  with  L.  M.  (e\  his 
heirs  and  assigns,  against  incumbrances,  supra,  p.  269 ; 
Covenants  for  title  by  L  K.  with  L.  M.  and  his  heirs  as  to  13.~«>teflanto 
"  all  the  said  premises  hereinbefore   expressed  to  be   0I,tI,le» 
hereby  appointed  and  granted  by  him  the  said  L.  M.,"  ~~      "*     * 
supra,  p.  213]  ;  And  the  said  GL  H.  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  L.  M.  and  his  heirs,  that,  notwithstanding 
anything  by  him  the  said  G.  H.  done,  omitted,  or  know- 
ingly suffered,  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  now 
have  power  to  grant,  release,  and  surrender,  and  the  said  —for  right  to 
I.  K.  now  hath  power  to  appoint  and  grant  all  the  said  °°nvey  J 
premises  hereinbefore  expressed  to  be  by  them  respeo- 


(<?)  The  covenants  in  this  Preoedent  are,  for  the  reason  given 
supra,  p.  235,  n.  (A?),  entered  into  with  the  grantee  to  uses ;  but  it 
will  be  observed  that  they  provide  for  quiet  enjoyment  by,  and  for 
farther  assurance  to,  the  purchaser,  his  heirs,  appointees,  Ac  The 
vendor's  covenants  for  title  extend  to  the  pieoe  of  land  omitted 
from  the  former  conveyance,  and  the  original  owner  enters  into  with 
the  purchaser  the  covenants  relative  to  it,  which  he  would  have 
entered  into  with  the  vendor  had  it  been  included  in  the  former 
conveyance* 
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tively  granted,  released,  and  surrendered,  and  appointed' 
respectively,  to  the  uses  hereinbefore  declared ;  And  that 
the  same  premises  shall  at  all  times  remain  and  be  to  the 
uses  hereinbefore  declared,  and  be  quietly  entered  into 
and  upon,  and  held  and  enjoyed,  and  the  rents  and 
profits  thereof  received  by  the  said  A.  B.,  his  heirs, 
appointees,  and  assigns  accordingly,  without  any  inter- 
ruption or  disturbance  by  the  said  G.  D.,  E.  F.,  and 
G.  H.  respectively,  or  any  person  claiming  through  or  in 
trust  for  them  or  any  of  them;  And  that  free  and 
discharged  from  or  otherwise  by  him  the  said  G.  H. 
sufficiently  indemnified  against  all  estates,  incumbrances, 
claims,  and  demands  created,  occasioned,  or  made  by  the 
said  C.  D.,  E.  F.,  and  G.  H.,  or  any  of  them,  or  any 
person  lawfully  or  equitably  claiming  through  or  in  trust 
for  them  or  any  of  them;  And  fubtheb,  that  the  said 
C.  D.,  E.  F.,  and  G.  H.,  and*every  person  having  or 
claiming  any  estate  or  interest  in  or  to  the  said  premises 
or  any  of  them,  through  or  in  trust  for  the  said  C.  D., 
E.  F.,  and  G.  H.,  or  any  of  them,  will  at  all  times,  at  the 
cost  of  the  said  A.  B.,  his  heirs,  appointees,  or  assigns, 
execute  and  do  every  such  assurance  and  thing  for  the 
further  or  more  perfectly  assuring  all  or  any  of  the  said 
premises  to  the  uses  hereinbefore  declared,  as  by  the  sjrid 
A.  B.,  his  heirs,  appointees,  or  assigns  shall  be  reasonably 
required.    In  witness,  &c. 
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PXXOBDXIT 

XX. 

OBAHT  AND 

B1LBA8B,    AHD 

AflSiaVMlXf    OP 

TKRM8. 


XX. 

CONVEYANCE  by  a  Vendor  and  a  Mortgagee  of 
Part  of  the  Estate,  the  Mortgage  Debt  and  two 
other  Sums  secured  by  Terms  of  Years  being  paid 
off  out  of  the  Purchase  Money.     One  of  the  Terms 

is   Keleased  and   the   other  Assigned  In   Trust  

to  attend  and  to  cease  under  the  Satisfied  Termj 
Act  (a). 

THIS  INDENTURE,  made,   &c,  between  A.  B.,  of,  i.  Parties 

&c.  [mortgagee],  of  the  first  part ;    C.  D.,  of,  <fcc.,  and 

E.  F.y  of,  &e.  [parties  beneficially  interested  in  the  moneys 

secured  by  both  terms],  of  the  second  part;  Gh  H.,  of,  &c. 

[vendor],  of   the  third  part;  I.  K.,   of,  &c.  [trustee  of 

second  term],  of  the  fourth  part;    L.  M.,  of,  &c.  [pur* 

chaser],  of  the  fifth  part ;  N.  O.,  of,  &c<  [trustee  to  whom 

second  term  is  assigned],  of    the   sixth  part    [Recitals  1  Recites  title 

relative  to  the  hereditaments  in  the  first  schedule,  showing  ^^^  nt 

th%  creation  of  the  terms,  the  title  to  the  moneys  secured  by 

them  (C.  D.  and  &  F.  being  beneficially  entitled  to  the 

whole  of  the  £1500  secured  by  the  first  term,  under  an  in- 


(a)  At  to  the  origin  and  history  of  this  Act  (8  &  9  Yiot  o.  112), 
see  Davidson's  Concise  Preo.  p.  72,  3rd  edit.  The  Aot  does  not 
appear  to  extend  to  copy  holds  or  customary  freeholds,  or  to  leaseholds 
where  a  term  is  created  by  underlease,  Id.  79 ;  and  some  question 
may  be  raised  whether  the  1st  or  2nd  sect,  applies  to  anything  else 
than  land  striotly  so  called,  Id.  75—79.  It  seems  probable,  that  a 
satisfied  term  which  retains  a  quasi  existence  under  the  statute  does 
by  no  means  universally  afford  to  a  purchaser  the  same  protection 
which  it  would  have  afforded  to  him  under  the  old  practice :  consi- 
dered as  a  legal  weapon,  it  is,  in  fact,  a  mere  shield,  and  not  a  sword : 
Dart,  330 ;  Doe  v.  Price,  16  M.  ft  W.  603 ;  Doe  v.  Mousdale,  Id. 
689 ;  Freer  v.  Hesse,  4  De  G.  M.  ft  G.  495 ;  Doe  v.  Jones,  13  Q.  B. 
174 ;  Sugd.  on  Stat  296;  CottreU  y.  Hughes,  15  C.  B.  532, 
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FUOftDKtft 

XX. 

GRANT-  AND 

fclLKAS*,     AtfD 

AflSIQflMBHT    Of 

tBRMS- 

8. — vendor 
Beised  in  fee  of 
lands  in  second 
schedule  ;  and 
agreement  for 
purchase; 


4. — sums  reus- 
able under 
terms  still 
owing) 


5. — state  of 
mortgage  debt ; 


6.— purchafle- 
money,  how  to 
be  applied ; 


7.  —purchaser's 
wish  as  to  con- 
veyance. 


8.  Witnesseth : 
— consideration, 


denture  of  the  SOth  Dec,  1806,  and  to  part  of  the  £2000 
secured  by  the  second  term,  under  an  indenture  of  the  14tfc 
of  June,  1828,  and  I.  K.  having  power  to  give  a  receipt 
for  the  £2000,)  and  the  creation  of  a  mortgage  for  £1325 
in  favour  of  A.  B.>  by  an  indenture  of  the  12tfc  Nov., 
1849.  See  the  recitals  in  Precedent  XV.] ;  And  whereas 
the  said  G.  H.  is  seised  of  the  hereditaments  secondly 
hereinafter  expressed  to  be  hereby  granted,  for  an  estate 
of  inheritance  in  fee  simple  in  possession  free  from  in- 
cumbrances, except  as  hereinafter  mentioned;  And  the 
said  L.  M.  has  agreed  with  the  said  G.  H.  for  the  pur- 
chase thereof,  free  from  incumbrances,  at  the  price  of 
£6000 ;  And  whereas  the  said  sum  of  £1500  raisable 
under  the  trusts  of  the  said  term  of  1000  years  created 
by  the  said  indenture  of  the  30th  day  of  December,  1806, 
and  the  said  sum  of  £2000  raisable  under  the  trusts  of 
the  said  term  of  600  years  created  by  the  said  indenture 
of  the  14th  day  of  June,  1828,  respectively,  remain 
owing;  but  all  interest  thereon  respectively  has  been  paid 
up  to  the  date  of  these  presents ;  And  whereas  the  said 
sum  of  £1325  remains  owing  on  the  security  of  the  said 
indenture  of  the  12th  day  of  November,  1849,  but  all 
interest  thereon  has  been  paid  up  to  the  date  of  these 
presents;  And  whereas,  upon  the  treaty  for  the  qpid 
purchase  it  was  agreed,  that  out  of  the  said  purchase- 
money  the  said  sum  of  £1500  should  be  paid  to  the  said 
C.  D.  and  E.  F.,  and  the  said  sum  of  £2000  should  be 
paid  to  the  said  I.  K.,  and  the  said  sum  of  £1325  should 
be  paid  to  the  said  A.  B.,  and  that  the  sum  of  £1175,  the 
residue  of  the  said  purchase-money,  should  be  paid  to  the 
said  G.  H. ;  And  whereas  the  said  L.  M.  is  desirous  of 
having  the  said  term  of  1000  years  released  and  the  said 
term  of  600  years  assigned,  and  the  said  hereditaments 
assured  and  limited  in  manner  hereinafter  appearing: 
NOW  THIS  INDENTURE  WITNESSETH,  that,  in 
pursuance  of  the  said  agreement,  and  for  effectuating  the 
said  desire,  and  in  consideration  of  the  sum  of  £1500 
upon  the  execution  of  these  presents  paid  by  the  said 
L.  M.  to  the  said  C.  D.  and  E.  F.,  at  the  request  of  the 
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said  G.  H.  (the  receipt  and  payment  in  manner  aforesaid  of      Prbobdivt 
which  said  sum  of  JE1500  the  said  C.  D.,  E.  F.,  and  G.  H.  xx- 

respectively  hereby  acknowledge),  and  in  consideration  of      graft  and 
the  sum  of  £2000  at  the  same  time  paid  by  the  said    asbmnmeht4™ 
L.  M.  to  the  said  T.  K.  at  the  request  of  the  said  G.  H.,         TKRM»- 
and  with  the  privity  of  the  said  C.  D.  and  E.  F.   (the  —receipt; 
receipt  and  payment  in  manner  aforesaid  of  which  said  —farther  con- 
sum  of  £2000  the  said  I.  K,  C.  D.,  and  E.  F.  respec-  ^^[ 
tively  hereby  acknowledge),  and  in  consideration  of  the  -farther  con- 
sum  of  £1325  at  the  same  time  paid  byjfce  said  L.  M.  ■8d"*»t 
to  the  said  A.  B.  at  the  request  of  the  said  G.  H.  (the  —receipt ; 
receipt  of  which  said  sum  of  £1325  the  said  A.  B.  doth 
hereby  acknowledge),  and  in  consideration  of  the  sum  of 
£1175  at  the  same  time  paid  by  the  saidL.  M.  to  the  said 
G.  H.  (the  payment  and  receipt  in  manner  aforesaid  of 
which  said  sums  of  £1500,  £2000,  £1325,  and  £1175, 
making  together  the  said  purchase-money  of  £6000,  the 
said  G.  H.  doth  hereby  acknowledge),  He  the  said  A.  B., 
at  the  request  and  by  the  direction  of  the  said  G.  H. 
(testified  by  his  being  a  party  to  and  executing  these  pre- 
sents), doth  hereby  grant  and  release  (6),  and  he  the  said  fc— grant  by 
G.  H.  doth  hereby  grant  and  confirm  Unto  the  said  ™nd££feand 
L.  M.,  his  heirs  and  assigns  [Parcels  in  first  schedule  io.— parcel*. 
supra,  pp.  207,  210,  213,  215,  or  219,  General  Words,  n.-Habendum 
supra,  p.  208  (c)] ;  To  have  and  to  hold  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted, 


(b)  Qualifying  expressions,  snoh  as  "according  to  their  estate  Inutility  of 

and  interest,  if  any,"  and  "  if  and  so  far  as  they  lawfully  can  or  may,  q™1^"1^  ex* 
,,       *  *    7*  ,,        .«*.«  *  xi     •  1_  j       a-1     prewiona  in  con- 

bat  not  farther  or  otherwise,    which  are  frequently  introduced  into  yeymnces  by 

the  operative  part  of  conveyances  by  trustees  and  mortgagees,  are  of  trustees,  &c 
no  practical  importance  whatever,  and  therefore  should  not  be  em- 
ployed ;  but  when  they  are  used,  the  purchaser  must  take  care  that 
these  parties  enter  into  clear  and  distinct  covenants  that  they  have 
not  incumbered  the  property ;  for  a  covenant  merely  that  they  have 
done  nothing  to  prevent  their  conveying  "in  manner  aforesaid" 
amounts,  in  faot,  to  nothing :  Dart,  345. 

(c)  Mortgagees  and  trustees  can  be  called  on  to  convey  only  by  Description  of 
the  words  and  descriptions  by  which  the  conveyance  was  made  to  F*"*1*  «  eon- 
them:3Ru».594.  25S* 
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Pbicidsht  Unto  the  said  L.  M.,his  heirs  and  assigns,  To  the  use  of 

1  the  said  L.  M.#  his  heirs  and  assigns,  discharged  from  all 

oeaht  akd  principal  moneys  and  interest  owing  upon  or  intended  to 
AsaioHMEKT  of  be  secured  by,  and  from  all  claims  and  demands  under,  the 
*****'  said  indenture  of  the  12th  day  of  November,  1842 :  AND 
rto  pun****  THIS  INDENTURE  ALSO  WITNESSETH,  that,  in 
™ free'from  further  pursuance  of  the  said  agreement  and  for  the  con- 
mortgage  siderations  aforesaid,  they  the  said  C.  D.  and  E.  F.,  at 
;|^JJ1itn.e88etll,  ^e  request  of  the  said  G.  H.,  do  and  each  of  them  doth 
—release  by  ce«.  hereby  release  unto  the  Baid  L.  M.,  his  heirs  and  assigns, 
tuM  qm  trnat  ^^  SUCH^  g^  so  manyf  and  guch  p^t  0f  the  said  pre? 

in  first  term ;  mises  hereinbefore  expressed  to  be  hereby  granted,  as  by 
the  said  indenture  of  the  230th  day  of  December,  1806, 
were  demised  to  the  said  [trustees],  with  their  respective 

14.— to  the  in-  rights,  easements,  and  appurtenances,  And  all  the  estate, 
&c,  to  the  intent  that  the  same  premises  may  be  dis- 
charged from  the  said  sum  of  £1500,  and  from  all  interest 
due  or  to  grow  due  for  the  same,  and  from  all  other  (if 
any)  the  principal  moneys  and  interest,  and  all  costs  and 
expenses  due  or  owing  under,  or  intended  to  be  secured 
by,  the  limitation  of  the  said  term  of  1000  years,  and  from 
all  claims  and  demands  in  respect  thereof,  and  that  the 
residue  of  the  said  term  of  1000  years  may  forthwith 
cease  and  determine  as  to  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  under  the  provisions  of 
the  Act  of  Parliament  passed  in  the  8th  and  9th  years  of 
the  reign  of  Her  present  Majesty,  intituled  "  An  Act  to 
render  the  Assignment  of  satisfied  Terms  unnecessary  "  (d) : 


tent  that  term 
may  cease. 


(d)  This  method  of  dealing  with  and  getting  rid  of  a  term  is 
very  commonly  and  efficaciously  adopted  where  all  the  parties  bene- 
ficially interested  in  the  moneys  secured  by  the  term  are  able  and 
willing  to  join  in  the  conveyance;  and  it  may  save  considerable 
expense,  by  avoiding  the  necessity  of  tracing  the  representation  to 
the  term,  and  procuring  the  concurrence  of  the  trustees.  The 
purchaser  must,  however,  satisfy  himself  that  the  trustees  whose 
concurrence  he  thus  dispenses  with  have  no  costs  secured  to  them 
by  the  term  unpaid,  lest  the  term  should  not  be  really  satisfied;  and, 
as  a  general  rule,  it  will  not  be  safe  to  rely  on  this  method  of 
extinguishing  a  term,  if  there  have  been  any  dealings  with  the  term 
in  which  costs  may  have  been  incurred. 
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AND  THIS  INDENTURE  ALSO  WITNESSETH,  P"CTPMT  *x. 
that,  in  further  pursuance  of  the  said  agreements,  and  for      graft  and 
effectuating  the  said  desire,  and  for  the  considerations    j^J^mt  o» 
aforesaid,  he  the  said  I.  K.,  with  the  concurrence  of  the        tmms. 
said  C.  D.  and  E.  P.,  and  at  the  request  of  the  said  G.  H.,  15.  witn«aetht 
and  on  the  nomination  of  the  said  L.  M.  (testified  by  thirdly : 
their  severally  being  parties  to    and   executing    these  ^eon/torm.*0 
presents),  doth  hereby  assign  unto  the  said  N.  O.,  his 
executors  and  administrators,  All  such,  and  so  many,  and 
such  part  and  parts  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted,  as  are  comprised  in  the 
said  term  of  600  years  created  by  the  said  indenture  of 
the  14th  day  of  June,  1828,  And  all  the  estate,  right, 
title,  interest,  claim,  and  demand  whatsoever  of  him  the 
said  I.  K.  therein  and  thereto ;  To  have  and  to  hold  16.  Habendum, 
the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned,  Unto  the  said  N.  O.,  his  executors  and  admi- 
nistrators, for  all  the  residue  of  the  said  term  of  600 
years,  discharged  from  the  said  sum  of  £2000  and  in-  —free  from 
terest,  and  from  all  other  (if  any)  the  principal  moneys  chargeB- 
and  interest,  and  costs,  charges,  and  expenses,  intended 
to  be  secured  by  the  said  term,  In  trust  for  the  said  In  trust  for 
L.  M.,  his  heirs  and  assigns,  and  to  permit  the  same  to  jj1^ aDd 
attend  the  reversion,  freehold,  and  inheritance  of  the 
same  premises,  To  the  intent  that  the  said  term  of  1000 
years  may  forthwith  cease  and  determine  as  to  the  said  - 
premises  hereinbefore  expressed  to  be  hereby  granted 
under  the  provisions  of  the  said  Act  of  Parliament  here- 
inbefore referred  to  (e) ;    AND   THIS   INDENTURE  17.  Witaenetb, 
ALSO  WITNESSETH,  that,  in  further  pursuance  of  £ourthlj: 
the  said  agreement,  and  for  effectuating  the  said  desire, 


(0)  The  plan  adopted  in  the  text  of  assigning  a  term  to  a  trustee 
in  order  that  it  may  cease,  should  be  pursued  only  when  there  is 
some  doubt  as  to  the  person  in  whom  the  immediate  reversion  ex- 
pectant on  the  term  is  vested :  in  all  other  eases  the  term  should 
either  be  surrendered,  as  in  Precedent  XIX.,  supra,  p.  280,  or  re- 
leased, as  in  the  first  witnessing  part  of  the  Precedent  in  the  text 
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Pbicidmt 
XX. 

ORAKT  AND 

MLEASR,    AMD 

▲ttlOHHlHT  OP 

TERMS. 

— Kraut  of  par- 
cels in  second 
schedule. 

18.  Habendum, 

—to  purchaser 
in  fee. 

19.  Joint  and 
serersJ  corenants 
for  title. 


and  for  the  considerations  aforesaid,  He  the  said  G.  H. 
doth  hereby  grant  unto  the  said  L.  M.,  his  heirs  and 
assigns  [Parcels  in  second  schedule— General  Words] ;  To 
have  and  to  hold  the  said  premises  lastly  hereinbefore 
expressed  to  be  hereby  granted,  Unto  the  said  L.  M.,  his 
heirs  and  assigns,  To  the  use  of  the  said  L.  M.,  his  heirs 
and  assigns  [Covenant  by  A.  B.  with  L.  M.,  his  fetrs 
and  assigns,  that  he  has  not  incumbered  the  premises 
granted  by  him,  supra,  p.  249, — Similar  covenant  by  I.  K. 
with  N.  0.,  his  executors,  administrators,  and  assigns,  as 
to  premises  assigned  by  I.  K.] ;  And  they  the  said  C.  D. 
and  E.  F.,  do  hereby  for  themselves,  their  heirs,  exe- 
cutors, and  administrators,  and  each  of  them  doth  hereby 
for  himself,  his  heirs,  executors,  and  administrators, 
covenant  with  the  said  L.  M.,  his  heirs  and  assigns,  that, 
notwithstanding  anything  by  them  the  said  C.  D.  and 
E.  F.,  or  either  of  them,  or  by  the  said  [settlor],  done, 
omitted,  or  knowingly  suffered,  they  the  said  C.  D.  and 
E.  F.  now  have  power  to  release  all.  the  said  premises 
hereinbefore  expressed  to  be  released  by  them  in  manner 
hereinbefore  expressed,  And  that  the  same  premises 
[Covenants  for  quiet  enjoyment,  free  from  incumbrances, 
and  further  assurance,  supra,  p.  236,  without  the  final 
proviso, — Usual  covenants  for  title  by  Q.  H.  with  L.  M., 
his  heirs  and  assigns,  as  to  all  the  premises  granted, 
released,  and  assigned,  supra,  p.  281].    In  witness,  &c. 
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XXI. 
CONVEYANCE  to  Uses  to  bar  Dower  by  a  Tenant  for      Prkobdeht 

XXI 

Life    and  the  Remainderman    in  Fee,  and  their         ' 

Mortgagees,  of  a  small  Part  of  the  Property.  bt  ******  F0R 

Covenant  by  the  Remainderman  to  pay  Succession  derm  ah,  ahd 

Duty  (a),  and  by  Tenant  for  Life  and  Remainderman  M0RTGAq,lts' 
toPRODUCE  Deeds. 

THIS  INDENTURE,  made,  &c,  between  A-  B.,  of,  &c,  l.  P^es. 
and  C.  D.,  of,  &c.  [mortgagees  for  a  term],  of  the  first 
part;  E.  F.,  of,  &c,  and  G.  H.,  of,  &c.  [trustees  of  the 
fee  for  the  mortgagees],  of  the  second  part ;  I.  K.,  of,  &c. 
[tenant for  life],  of  the  third  part;  L.  M.,  of,  &c.  [remain- 


(a)  Where  land  is  in  settlement,  e.  g.,  limited  to  A.  for  life,  with 
remainder  to  B.  in  fee,  and  B.  concurs  with  A.  in  selling  the  fee 
simple,  the  land  will,  in  the  hands  of  the  purchaser,  he  under  the 
statute  16  &  17  Vict.  o.  51,  s.  15,  subject  to  succession  duty  at  the 
time  at  which  B.'s  estate  in  remainder  would  hare  heoome  an  estate 
in  possession  had  no  sale  been  effected ;  but  will  not  be  so  subject 
where  the  sale  is  made  in  exercise  of  a  power  overriding  the 
limitations,  s.  42.  Where  the  contract  is  one  entire  contract  for 
the  purchase  of  the  fee  simple  in  possession,  as  distinguished  from 
separate  contracts  for  the  purchase  of  the  separate  interests,  the 
Tendon  ought  to  discharge  the  duty ;  but  where  the  purchaser  con- 
tracts for  a  reversionary  interest,  he  not  only  cannot  require  the 
vendor  to  discharge  the  duty,  but  is  himself  bound  to  covenant  to 
pay  it  when  due,  and  to  indemnify  the  vendor  against  it :  Dart,  383. 
Section  40  empowers  the  Commissioners  to  receive  the  duty  in 
advance ;  and,  where  payable  by  the  vendor,  it  ought  to  be,  and 
usually  is,  paid  before  the  completion  of  the  purchase.  A  purchaser 
consenting  that  the  payment  shall  be  deferred  should  take  from  the 
vendor  such  a  oovenant  as  that  in  the  text,  which  may  be  readily 
altered  to  suit  the  converse  case  of  a  purchaser  undertaking  to  pay 
the  duty. 

As  between  the  vendor  and  purchaser  of  a  reversion  the  purchaser 
pays  the  succession  duty :   Cooper  v.  Trewby,  28  Beav*  194. 
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Pbbckmht  derman],  of  the  fourth  part ;  N.  O.,  of,  &c.  [purcAafer],  of 
the  fifth  part ;   and  P.  Q.,  of,  &c.  [dower  trustee],  of  the 

bt  tenant  for  sixth  part :  Whereas,  under  and  by  virtue  of  the  will  of 

DBRXAH,  and  the  late  R.  S.  deceased,  the  father  of  the  said  I.  K.,  and 

MOBTQAQRKs.  ^  grandfather  0f  t^e  g^  l.  jj  ^  ^fl  fae  Beveral  inden- 

2.  Excites  exist-  tures  specified  in  the  second  schedule  hereunder  written, 

ing  limitations  -    i  <■  ,  ,  -..  i 

under  a  will  or  some  of  them,  the  messuage  and  hereditaments  herein- 
whedal^deedB-  a^i€r  exPressed  to  be  hereby  granted  now  stand  (together 
with  other  hereditaments  of  far  greater  value)  limited  to 
the  use  of  the  said  A.  B.  and  C.  D.,  their  executors,  admi- 
nistrators, and  assigns,  for  the  residue  of  a  term  of  1000 
years  from  the  10th  day  of  January,  1810,  the  day  of  the 
decease  of  the  said  R.  S.,  as  a  subsisting  security  for  the 
payment  to  the  said  A.  B.  and  C.  D.,  their  executors, 
administrators,  and  assigns,  by  the  said  I.  K.  and  L.  M., 
their  heirs,  executors,  or  administrators,  of  divers  prin- 
cipal sums  of  money  specified  in  the  same  several 
indentures,  or  some  of  them,  and  amounting  altogether 
to  £ 35,000,  and  of  interest  thereon  respectively,  with 
remainder  to  the  use  of  the  said  E.  F.  and  G.  H.,  their 
heirs  and  assigns,  in  trust  for  the  said  A.  B.  and  C.  D., 
their  executors,  administrators,  and  assigns,  as  a  further 
security  for  the  same  sums  and  interest,  with  remainder 
to  the  use  of  the  said  I.  K.  and  his  assigns  during  his 
life,  with  remainder  To  such  uses,  upon  and  for  such 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject 
to  such  powers,  provisoes,  agreements,  and  declarations 
as  the  said  I.  K.  and  L.  M.,  by  any  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  with  or  without  power  of 
revocation  and  new  appointment,  to  be  by  them  respec- 
tively sealed  and  delivered  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  shall  jointly  direct, 
limit,  or  appoint ;  And  in  default  of,  and  until  and  subject 
to  such  direction,  limitation,  or  appointment,  to  the  use 
3. —agreement  of  the  said  L.  M.,  his  heirs  and  assigns  for  ever;  And 
a>  whereas  the  said  I.  K.  and  L.  M.  have  agreed  with  the 

said  N.  O.  for  the  sale  to  him  of  the  fee  simple  in 
possession  of  the  said  hereditaments  hereinafter  expressed 
to   be  hereby  granted,  free  from  incumbrances,  at  the 
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price  of  £ ,  And  whereas  the  said  A.  B.  and  C.  D.,      Pewjrdiht 

being  satisfied  that  the  said  other  hereditaments  subject  ; 

to  the  limitations,  charges,  and  trusts  hereinbefore  recited   w  *"ant  *>* 
or  referred  to,  are  amply  sufficient  for  securing  the  pay-     dimcah,  awd 
ment  of  the  whole  of  the  said  £35,000,  and  all  interest     M0RTOAGMa- 
due  and  to  grow  due  for  the  same,  consent  to  the  said  *. —for  release 
sale  to  the  said  N.  0.,  and  have  agreed  that  they  and  the  bj  mort8a«ee8 » 
said  E.  F.  and  G.  H.  will  join  in  these  presents  for  the 
purposes  and  in  manner  hereinafter    appearing;    And  5.—  agreement 
wheeeas  the  several  deeds  and  writings  specified  in  the  Jj^Swdit^ 
said  second  schedule  hereto  relate  as  well  to  the  said 
hereditaments  hereinafter  expressed  to  be  hereby  granted 
as  to  the  said  other  hereditaments  of  greater  value  sub- 
ject to  the  limitations,  charges,  and  trusts  aforesaid,  and 
upon  the  treaty  for  the  said  sale  it  was  agreed  that  the 
said  deeds  and  writings  should  remain  in  the  custody  of 
the  said  A.  B.  and  C.  D.,  and  that  these  presents  should 
contain  such  a  covenant  and  undertaking  relative  thereto 
as   are  hereinafter  contained :  NOW  THIS   INDEN-  0.  Witaeweth : 
TUBE  WITNESSETH,  that,  in  pursuance  of  the  said 

agreements,  and  in  consideration  of  the  sum  of  £ ,  —consideration, 

upon  the  execution  of  these  presents  paid  by  the  said 
N.  O.  to  the  said  I.  K.  and  L.  M.,  with  the  concurrence 
of  the  said  A.  B.  and  C.  D.  (testified  by  their  being 
parties  to  and  executing  these  presents),  the  receipt 
whereof  the  said  I.  E.  and  L.  M.  hereby  acknowledge, 
and  the  payment  whereof  with  their  concurrence  the  said 
A.  B.  and  C.  D.  do  and  each  of  them  doth  hereby  admit, 
They  the  said  I.  K.  and  L.  M.,  in  exercise  and  execution  —appointment. 
of  the  said  power  limited  to  them  as  hereinbefore  men- 
tioned, and  of  every  or  any  other  power  enabling  them, 
do  by  these  presents  jointly  direct,  limit,  and  appoint 
that  the  messuage  and  all  the  hereditaments  hereinafter 
expressed  to  be  hereby  granted  shall  henceforth  go  and 
remain  To  the  uses,  upon  the  trust,  and  with  the  power 
hereinafter  limited  and  declared ;  AND  THIS  INDEN-  7.  Witneseeth 
TUBE  ALSO  WITNESSETH,  that,  in  further  pur-  8econdly: 
suance  of  the  said  agreements,  and  for  the  consideration 
aforesaid,  they  the  said  A.  B.  and  C.  D.,  at  the  request  as 

u  2 
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Precedent 
XXI. 

BT  TENANT  FOR 
LIFE,   REMAIN- 
DERMAN, AND 
MORTGAGEES. 

— assignment 
and  grant ; 


8.  Habendum, 


— free  from 
mortgage  debts ; 


—to  uses  to  bar 
dower. 


9.  Corenante  for 
title: 

—for  right  to 
convey, 


— and  surrender 
term, 


well  of  the  said  I.  K.  and  L.  M.,  as  of  the  said  N.  0.,  ' 
and  for  the  purpose  of  merging  the  said  term  of  1000 
years,  do  and  each  of  them  doth  hereby  assign  and  release, 
and  they  the  said  E.  F.  and  G.  H.,  by  the  direction  of  the 
said  A.  B.  and  C.  D.,  and  at  the  request  of  the  said  I.  K. 
and  L.  M.  (testified  by  their  severally  being  parties  to  and 
executing  these  presents),  do  and  each  of  them  doth  hereby 
grant  and  release,  and  they  the  said  I.  K.  and  L.  AL,  accord- 
ing to  their  respective  estates  and  interests,  do  and  each  of 
them  doth  hereby  grant  and  confirm  unto  the  said  N.  0. 
and  his  heirs  [Parcels,  supra,  pp.  207,  210,  213,  215,  or 
219, — General  Words,  supra,  p.  208]  ;  To  have  and 
to  hold  all  the  said  premises  hereinbefore  expressed  to 
be  hereby  granted,  Unto  the  said  N.  O.  and  his  heirs, 
Discharged  from  all  principal  moneys  and  interest  owing 
on  or  intended  to  be  secured  by  and  from  all  claims  and 
demands  under  the  said  several  indentures  specified  in 
the  said  second  schedule  hereto,  To  the  uses,  upon  the 
trust,  and  with  the  power  hereinafter  limited  and  declared; 
And  it  is  hereby  declared,  that  the  direction,  limitation, 
and  appointment,  and  the  grant  hereinbefore  contained, 
shall  respectively  operate  and  enure  To  such  uses  [Dower 
uses,  supra,  p.  211,— Covenant  by  A.  B.,  (7.  D.,  E.  F., 
and  G.  H.,  that  they  have  not  incumbered  the  premises 
assigned  and  granted,  supra,  p.  269]  ;  And  the  said 
I.  K.  and  L.  M.  do  hereby,  for  themselves,  their  heirs, 
executors,  and  administrators,  and  as  a  separate  covenant 
each  of  them  doth  hereby,  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenant  with  the  said  N.  0., 
his  heirs,  appointees,  and  assigns,  that,  notwithstanding 
anything  by  the  said  R.  S.,  or  by  the  said  I.  K.  and 
L.  M.,  or  either  of  them,  or. by  any  person  claiming 
through  or  in  trust  for  the  said  R.  S.,  I.  K,  and  L.  M., 
or  any  of  them,  done,  omitted,  or  knowingly  suffered,  the 
said  E.  F.  and  G.  H.  now  have  power  to  grant  and  release, 
and  the  said  I.  K.  and  L.  M.  now  have  power  to  appoint 
and  also  to  grant  and  release,  all  the  said  premises  here- 
inbefore expressed  to  be  hereby  granted  to  the  uses  and 
in  manner  aforesaid;  And  also  that,  notwithstanding 
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any  such  thing  as  aforesaid,  the  said  A.  B.  and  C.  D.      Pmoemht 

now  have  power  to  assign  all  the  said  premises  herein-  1 

before  expressed  to  be  hereby  assigned  unto  the   said    by  truant  for 
1N.  O.  and  his  heirs  in  manner  aforesaid  ;   And  that  the     dbrhan,  and 
said    premises    hereinbefore    expressed    to    be    hereby     mortqaqies. 
appointed  and  assigned  and  granted  respectively  shall  at  ~for  *£iet  en" 
all  times  remain  and  be  to  the  uses  hereinbefore  declared, 
and  be  quietly  entered  into  and  upon  and   held  and 
enjoyed,  and  the  rents  and  profits  thereof  received,  by  the 
said  N.  O.,  his  heirs,  appointees,  and  assigns  accordingly, 
without  any  interruption  or  disturbance  by  the  said  I.  E. 
and  L.  M.  or  either  of  them,  or  any  person  claiming 
through  or  in  trust  for  them  or  either  of  them,  or  through 
or  in  trust  for  the  said  R.  S. ;  And  that  free  and  dis-  —free  from  in- 
charged  from,  or  otherwise  by  them  the  said  I.  K.  and  cnm  ^aDce8, 
L.  M.,  their  heirs,  executors,  or  administrators,  sufficiently 
indemnified  against  all  estates,  incumbrances,  claims,  and 
demands,  created,  occasioned,  or  made  by  the  said  I.  K. 
and  L.  M.,  or  either  of  them,  or  by  the  said  R.  S.,  or  any 
person  claiming  through  or  in  trust  for  them,  or  any  of 
them ;  And  further,  that  the  said  I.  K.  and  L.  M.,  and  — for  &"**»«■ 

assurance. 

every  person  having  or  claiming  any  estate  or  interest  in 

the  said  premises  through  or  in  trust  for  them  or  either 

of  them,  or  the  said  R.  S.,  will  at  all  times,  at  the  cost  of 

the  said  N.  O.,  his  heirs,  appointees,  or  assigns,  execute 

and  do  every  such  assurance  and  thing  for  the  further 

or  more  perfectly  assuring  all  or  any  of  the  said  premises 

to  the  uses  hereinbefore  declared,  as  by  the  said  N.  0., 

his  heirs,   appointees,  or  assigns,  shall  be  reasonably 

required;  And  the  said  L.  M.  doth  hereby,  for  himself,  10.  Covenant ty 

his  heirs,  executors,  and  administrators,  covenant  with  !!™t?o!!Tai1 

'  m       '  7  to  pay  snc- 

the  said  N.  O.,  his  heirs,  appointees,  and  assigns,  that  he  cession  doty. 
the  said  L.  M.,  his  heirs,  executors,  or  administrators, 
will,  when  and  so  soon  as  the  same  shall  become  payable, 
pay  to  the  Commissioners  of  Inland  Revenue,  or  to  their 
officers,  or  other  the  persons  or  person  for  the  time  being 
authorised  or  empowered  to  receive  the  same,  the  duty, 
and  all  and  every  the  sums  and  sum  of  money,  which, 
under  the   provisions   of   "  The  Succession   Duty  Act, 
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Precede** 
XXL 

BT  TENANT  JO* 
LIFS,  REMAIN- 
DERMAN, AND 
MORTGAGEES. 


11.  Witnesseth 
thirdly  : 
— oorenant  to 
produce  deeds  by 
tenant  for  life 
and  remtinder- 


1853,"  shall,  on  the  death  of  the  said  I.  K.,  be  leviable  or 
payable  to  Her  Majesty  in  respect  of  the  succession 
thereby  conferred  on  the  said  L.  M.  or  his  heirs,  or  on 
the  said  N.  0.,  his  heirs,  appointees,  or  assigns,  of  and  in 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted ;  and  will  at  all  times  keep  the  said  N.  0.,  his 
heirs,  appointees,  executors,  administrators,  and  assigns, 
indemnified  against  the  payment  of  the  said  duty  and 
sums  or  sum  of  money,  and  against  all  actions,  suits, 
proceedings,  costs,  damages,  claims,  and  demands  which 
may  be  incurred  or  sustained  by  reason  of  the  non-pay- 
ment thereof,  or  of  any  part  thereof;  AND  THIS 
INDENTURE  ALSO  WITNESSETH,  that,  in  pur- 
suance of  the  said  agreement  in  this  behalf,  and  for  the 
considerations  aforesaid,  they  the  said  I.  K.  and  L.  M. 
do  hereby  for  themselves,  their  heirs,  executors,  admini- 
strators, and  assigns,  and  as  a  separate  covenant  each  of 
them  doth  hereby,  for  himself,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  covenant  with  the  said  N.  O.,  his 
heirs  and  assigns,  that,  &c.  [Covenant  to  produce  deed* 
infra,  Precedent  lxxvi.,  p.  76].    In  witness,  &c. 

Add  two  Schedules,  the  first  containing  the  parcels,  the 
second  the  deeds  to  be  produced. 


pRKOBftllf 

XXII. 

BT  MORTGAGES 

AND  TRUSTEE, 

FOR  SALE, 

MORTGAGE  KEPT 

OH  FOOT. 

1.  Parties. 


On  keeping  on 
foot  incum- 


XXII. 

CONVEYANCE  by  a  Mortgagee  and  a  Trustee  for 
Sale  of  the  Equity  of  Redemption ;  the  Mortgage 
being  kept  on  Foot  for  the  Benefit  of  the  Pur- 
chaser  (a). 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c. 
[mortgagee],  of  the  first  part;  C.  D.,  of,  &c.  [trustee  for 


(a)  If  there  be  two  or  more  mortgagee  on  an  estate,  and  the  owner 
of  the  first  mortgage,  or  of  any  of  the  first  mortgages,  purchases  and 
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sale],  of  the  second  part;  E.  F.,  of,  &c.  [purchaser],  of     Pmgsmit 
the  third  part ;  and  G.  H.,  of,  &c.  [trustee  for  the  pur* 


XXII. 


BT  MORTGAGE* 

AKD  TRUSTEE, 

TOR    SALE, 

MORTGAGE  KEPT 

OK   FOOT. 


takes  a  conveyance  to  himself  of  the  equity  of  redemption,  he  cannot 
afterwards  set  up  his  mortgage  against  any  of  the  subsequent  incum- 
brance* of  which  he  had  notice:  Toulmin  v.  Steere,  8  Mer.  210;  *™^efitof 
Brown  v.  Steady  5  Sim.  535 ;  see,  too,  Smith  v.  Phillips,  1  Keen,  694.  a  purchaser. 
But  it  seems,  that,  if  a  purchaser  actually  keep  on  foot  a  prior  mort- 
gage to  which  he  may  be  entitled,  or  any  mortgages  whioh  he  may 
pay  off,  he  will  be  entitled  to  the  benefit  of  them  against  subsequent 
incumbrancers:  Parry  v.  Wright,  1  S.  &  S.  369;  S.  C.  5  Russ, 
142 ;  Titley  v.  Barnes,  2  Y.  A  C.  C.  C.  399,  n. ;  Forbes  v.  Moffatt, 
18  Yes.  364.  The  distinction,  as  Lord  St.  Leonards  observes,  is  a 
very  subtle  one ;  but,  being  established,  it  becomes  necessary  for  any 
purchaser  who  has  reason  to  suspect  the  existence  of  incumbrances 
subsequent  to  any  mortgages  which  he  may  pay  off,  to  have  these 
mortgages  kept  on  foot  for  his  protection.  If  he  simply  pays  them 
off  in  the  usual  way,  he  loses  the  protection  they  afford. 

Mortgages  may  be  kept  on  foot  in  a  variety  of  ways :  the  manner 
in  whioh  the  object  is  effected  in  the  Precedent  in  the  text  is  perhaps 
the  one  most  oommonly  adopted,  but  it  is  liable  to  the  objection  that 
it  leaves  the  legal  estate  outstanding  in  a  trustee.  The  legal  estate 
might  be  limited  to  the  purchaser  in  trust,  in  the  first  place,  for 
securing  the  mortgage  debt  to  the  trustee,  and  subject  thereto  for 
the  benefit  of  the  purchaser  himself.  The  Precedent  in  the  text, 
moreover,  can  be  used  only  when  the  mortgagee  is  willing  to  assign 
the  mortgage  debt ;  but  a  mortgagor  has  no  right  to  require  a  mort- 
gagee to  assign  the  mortgage  debt  when  he  is  paid  off:  Dunstan  v. 
Patterson,  2  Ph.  345 ;  and  mortgagees  occasionally  refuse  to  make 
such  an  assignment.  In  suoh  cases  the  mortgage  may  be  kept  alive 
without  an  assignment  of  the  debt,  and  the  legal  estate  may  be  vested 
in  the  purchaser  in  the  manner  shown  in  Precedent  XXIII.  post,  p. 
303,  by  a  plan  which  seems  free  from  objections ;  though  it  is  said 
to  be  the  more  prudent  course  not  to  rely  on  a  mere  declaration  of 
intention,  but  to  let  the  sum  itself,  and  also  the  term  for  years,  if 
there  be  one,  for  securing  it,  be  assigned  to  a  trustee  for  the  pur- 
chaser ;  or  to  let  a  declaration  of  trust  be  executed  by  the  incum- 
brancer and  the  legal  owner  of  the  term :  Dart,  329. 

A  mortgagee  purchasing  the  equity  of  redemption  preserves  liis 
mortgage  unmerged  by  taking  a  conveyance  to  a  trustee  with  a 
declaration  of  his  intention  to  that  effect :  Bailey  v.  Richardson,  9 
Hare,  736 ;  and  a  mortgage  is  not  necessarily  merged  by  taking  a 
conveyance  of  the  equity  of  redemption  without  a  saving  declaration, 
the  presumption  being  that  a  purchaser  means  to  keep  a  charge  on 
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Preckdbht 
XXII. 

BT  MORTGAGEE 
'  AND  TRUSTEE, 

FOR  BALE, 

MORTGAGE  KEPT 

ON   FOOT. 

2.  Recital  of 
contract  for 
sale-; 

3. — of  tbe 
amouDt  due  on 
the  mortgage ; 


chaser],  of  the  fourth  part :  [Recital  of  mortgage ,  supra, 
p.  273 ;  Recital  of  a  conveyance  of  the  equity  of  redemp- 
tion to  C.  D.,  in  trust  for  sale,  with  power  to  give  receipts 
to  purchasers] :  And  whereas  the  said  C.  D.  has  agreed 
with  the  said  E.  F.  for  the  sale  to  him  of  the  fee  simple 
in  possession  of  the  messuages,  lands,  and  hereditaments 
hereinafter  expressed  to  be  hereby  granted,  free  from 
incumbrances,  at  the  price  of  J91500;  And  whereas  the 

said  sum  of  £ ,  together  with  £ for  interest 

thereon,  making  together  £ ,  is  now  owing  on  the 

security  of  the  said  indenture  of  the day  of  - 


4. — that  mort- 
gage is  to  be 
paid  off,  and 
kept  on  foot 
for  benefit  of 
purchaser. 

5.  Witneeseth 


And  whereas  it  has  been  agreed  that  the  said  sum  of 
£ shall  be  paid  to  the  said  A.  B.  out  of  the  purchase- 
money  of  £ ,  and  that  the  said  mortgage  shall  be 

kept  on  foot  for  the  benefit  of  the  said  E.  F.,  in  manner 
hereinafter  mentioned:  NOW  THIS  INDENTURE 
WITNESSETH,  that,  in  pursuance  of  the  said  agree- 

—consideration,    ment,  and  in  consideration  of  the  sum  of  £ upon 

the  execution  of  these  presents  paid  to  the  said  A.  B.  by 
the  said  E.  F.,  at  the  request  of  the  said  C.  D.,  testified 
by  his  being  a  party  to  and  executing  these  presents  (the 
receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge), 

and  in  consideration  of  the  sum  of  £ at  the  same 

time  paid  to  the  said  C.  D.  by  the  said  E.  F.  (the  pay- 
ment and  receipt  in  manner  aforesaid  of  which  said  sums 
of  £ and  £ ,  making  together  the  said  purchase- 
money  of  £ ,  the  said  C.  D.  doth  hereby  acknowledge), 


— receipt  by 
mortgagee; 

— further  con. 
federation, 

— receipt  by 
trustee, 


foot  if  such  a  oourae  will  be  beneficial  to  him  :  Forbes  v.  Moffatt,  18 
Yes.  384 ;  but  a  mortgagor  oannot,  by  taking  an  assignment  of  tbe 
debt  to  a  trustee  for  himself  or  otherwise,  keep  alive  as  against  sub- 
sequent incumbrancers  a  prior  mortgage.  See  the  judgment  of 
Wood,  V.-C,  in  Otter  v.  Lord  Faux,  2  K.  &  J.  650. 

Where  a  mortgagor  contracts  to  sell  the  fee  simple  of  the  mort- 
gaged estate  free  from  incumbrances,  the  purchaser,  with  the  con- 
currence of  the  mortgagee,  is  entitled,  on  procuring  a  discharge  of 
the  vendor  from  all  liability  in  respect  of  the  mortgage  debt,  and 
bearing  any  extra  expense  occasioned  by  his  demand,  to  require  a 
conveyance  of  the  equity  of  redemption,  so  as  to  keep  the  mortgage 
on  foot :  Cooper  v.  Cartwrtght,  Johns.  679. 


MORTGAGE  KEPT 
ON  FOOT. 
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• 

he  the  said  A.  B.,  at  the  request  of  the  said  C.  D.,  and      Pkbobdmt 

•                                                                                  •              XXIX. 
on  the  nomination  of  the  said  E.  F.  (testified  hy  their  ' 

severally  being  parties  to  and  executing  these  presents),    BT  hohtoaom 

doth  hereby  assign  unto  the  said  G.  H.,  his  executors,       for  sale, 

administrators,  and  assigns,  All  that  the  said  principal 

sum  of  £1000  owing  on  the  security  of  the  said  inden- 

°  J  — assignment  of 

ture  of  the  day  of ,  as  hereinbefore  is  men-  mortgage  debt 

tioned,  and  all  interest  now  due  or  henceforth  to  become  *°  tnutee» 

due  for  the  same,  and  the  full  benefit  of  the  covenant 

contained  in  the  same  indenture  for  payment  thereof,  and 

of  all  other  securities  for  the  same ;  And  all  the  estate, 

right,  title,  interest,  claim,  and  demand  of  him  the  said 

A.  B.  in,  to,  or  upon  the  same  premises  and  every  part 

thereof,  Together  with  power  in  the  name  of  the  said  —power  of 

A.  B.,  his  executors  or  administrators,  or  otherwise  to 

demand,  sue  for,  recover,  and  give  valid  receipts  for  the 

said  principal  money  and  interest:   To  have   and    to  6.  Habendum, 

hold  all  thfr  Baid  premises  hereinbefore  expressed  to  mtruet- 

be  hereby  assigned  unto  the  said  G.  H.,  his  executors, 

administrators,  and  assigns,  upon  the  trusts  hereinafter 

declared.    AND    THIS  INDENTURE  ALSO  WIT-  7.  Witne**tb 

NESSETH,  that,  in  further  pursuance  of  the  said  agree-  8econdly  : 

ment,  and  for  the  considerations  aforesaid,  he  the  said  A.  B.,  — conveyance  of 

at  such  request  and  upon  such  nomination  as  aforesaid 

(testified  as  aforesaid),  doth  hereby  grant  and  release,  and 

he  the  said  C.  D.  doth  hereby  grant  and  confirm,  unto  the 

said  E.  F.  and  his  heirs  [Parcels,  supra,  pp.  207,  210, 213, 

215,  or  219, — General  Words,  supra,  p.  208] :  To  have  8.  Habendum, 

and  to  hold  all  the  said  premises  hereinbefore  expressed 

to  be  hereby  granted  unto  the  said  E.  F.  and  his  heirs, 

To  the  use  of  the  said  G.  H.,  his  heirs  and  assigns,  —  to  nse  of  tra- 

for  better  securing  to  him  the  said  Or.  H.,  his  executors,  ^rt^Hebt^ 

administrators,  and  assigns,  the  said  principal  money  and 

interest  hereinbefore  expressed  to  be   hereby  assigned, 

and  subject  and  without  prejudice  to  the  payment  of  the  —  **»d  subject 

.,         -      .      ,  K..  .     .       .        /*       .,  .A   thereto,  in  truat 

said  principal  money  and  interest,  in  trust  for  the  said  for  purchaser ; 
E.  F.,  his  heirs  and  assigns,  and  to  be  conveyed  and 
disposed  of  as  the  said  E.  F.,  his  heirs  and  assigns  shall 
direct ;  And  it  is  hereby  agreed  and  declared,  that  the  9— declaration. 
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PRIOIDMT 
XXII. 

BY  MORTGAGE! 

AHD  TRUSTS!, 

FOR  SALS, 

MORTGAGE  KBPT 

OS*  FOOT. 

of  trust  of  mort- 
gage money. 


said  G.  H.,  his  executors,  administrators,  and  assigns, 
shall  stand  possessed  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  assigned,  upon  trust,  to  assign 
and  dispose  of  the  same  as  the  said  E.  F.,  his  heirs  and 
assigns,  shall  direct;  in  the  meantime  to  permit  and 
suffer  the  said  premises  to  wait  upon  and  attend  the 
reversion,  freehold,  and  inheritance  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  and  to 
protect  the  same  from  all  mesne  incumbrances,  if  any 
such  there  be.  [Covenant  by  A.B.  and  C.  D.  with  G.  H.f 
his  heirs,  executors,  administrators,  and  assigns,  that  tiiey 
have  not  incumbered  the  premises  assigned  and  granted 
respectively,  supra,  p.  269.    In  witness,  &c. 


PrBCBDBNT 
XXIII. 

MILL  AWD 

MA0HIH1RT  TO 

TENAVT8 IH 

COMMON, 
MORTGAGK  KBPT 

OH  FOOT. 

1.  Parties. 


XXIII. 

CONVEYANCE  to  Tenants  in  Common  in  Fee  of  a 
Woollen  Mill  by  Devisees  and  Executors  of  a 
Mortgagee,  and  Executors  of  the  Mortgagor,  the 
Mortgage  being  kept  on  Foot  without  an  Assign- 
signment  of  the  Mortgage  Debt  (a);  Assignment  of 
Machinery. 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c, 
and  C  D.,  of,  &c  [devisees  and  executors  of  mortgagee],  of 
the  first  part;  E.  F.,  of,  &c,  and  G.  H.,  of,  &c.  [executors 
of  mortgagor],  of  the  second  part ;  I.  K.,  of,  &c,  and 
L.  M.,  of,  &c.  [purchasers],  of  the  third  part;  and  N.  0., 
of,  &c.  [trustee]  f  of  the  fourth  part :  [Recites  mortgage 
in  fee  by  J.  W.  to  P.  Q.  for  £4500,  supra,  p.  278,— 


(a)  See  supra,  p.  294,  d.  (a).  The  release  in  this  Precedent  of 
the  equity  of  redemption  to  a  trustee  for  the  purchaser  does  not 
really  vest  any  estate  in  the  trustee,  but  it  marks  clearly  the  pur- 
chaser's intention  of  keeping  on  foot  the  mortgage :  the  purchaser 
takes  the  whole  legal  and  equitable  estate. 
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Witt  of  P.  Q.  devising  estates  vested  in  him  as  mortgagee  Pmctmwt 

to  A.  B.  and  ft  D.,  and  appointing  them  executors;  his  ' 

death,  and  probate  of  his  will,  supra,  p.   278] :    And  ^"^to 

whereas  the  said  J.  W.  duly  made  and  executed  his  last  tenants  in 

will  and  testament,  dated,  &c,  and  thereby  ordered  all  kor^«pt 

his  just  debts  and  funeral  expenses,  and  the  charges  of  o*  «*>*» 

the  probate  of  his  said  will,  and  the  several  legacies  by  2.  Recites  mort- 

him  thereinafter  bequeathed,  to  be  paid  and  discharged  j£^*Jj|Ji 

out  of  his  real  and  personal  estate,  and  charged  all  his  debts  on  his 

real  and  personal  estate  with  the  payment  of  the  said 

legacies,  and  appointed  his  sons,  the   said  E.  F.  and 

G.  H.,  executors  thereof  (ft) :  And  whereas  the  said  J.  W.  8.— death  of  tes- 
tator; 


(b)  Much  controversy  has  arisen,  and  still  exists  in  the  profession,  Power  of  execu- 
88  to  the  power  of  executors  to  sell  their  testator's  real  estate  under  tors  *°  *&  real 
a  simple  charge  of  debts  where  the  testator  died  before  the  13th  of  J^ro™  debts 
August,  1859,  on  which  day  the  Act  22  &  23  Viot.  0.  35,  came  into  before  22  &  23 
operation*  See  Forbes  v.  Peacock,  12  Sim.  528;  Robinson  y.  Vict.  0.  35. 
Lowater,  17  Beav.  592,  affirmed  5  De  G.  M.  &  G.  272 ;  Wrigley  v. 
Sykes,  21  Beav.  337 ;  JEidsforth  v.  ArmsUad,  2  E.  &  J.  333;  Doe  v. 
Hughes,  6  Exch.  223  ;  Sugd.  Pow.  122 ;  Sugd.  Stat  316 ;  Dart,  400, 
476.  Joshua  Williams's  pamphlet  "  On  the  Power  of  an  Executor  to 
sell  Real  Estate  under  a  Charge  of  Debts,"  the  notes  infra,  vol.  ii., 
part  2,  to  the  Precedent  of  a  mortgage  by  executors  for  payment  of 
debts ;  the  result  of  the  oases  (a  result  whioh  has  not  found  favour 
with  conveyancers)  being,  that  "  where  there  is  in  a  will  coming 
into  operation  before  the  13th  of  August,  1859,  a  general  charge  of 
debts  upon  real  estate,  the  executors  have  in  equity  an  implied  power  to 
sell  it,  and  they  alone  can  give  a  valid  receipt  for  the  purchase-money ; 
but  as  they  do  not  take  a  legal  power  to  sell,  and  cannot  convey  the 
legal  estate,  the  persons  in  whom  it  is  vested  (if  it  be  not  already  vested 
in  the  executors  by  devise  or  otherwise)  must  concur  with  them 
in  the  conveyance :  "  1  L.  Ca.  Eq.  77.  Previously  to  Robinson  v. 
Lowater,  and  Wrigley  v.  Sykes,  it  was  the  opinion  of  many  eminent 
conveyancers,  that  if  in  oases  before  the  Act  22  &  23  Vict.  c.  35,  the 
ownership  or  dominion,  by  whatever  means  acquired,  was  vested  in 
A.,  subject  to  a  general  charge  of  debts  and  legacies  (as  distinguished 
from  a  trust  for  payment  of  debts  and  legacies),  at  whatever  period 
created,  a  purchaser  from  A.  was  within  the  protection  of  the  rule 
whioh  exonerates  purchasers  from  seeing  to  the  application  of  the 
purohase»money ;  and  that  it  was  not  at  all  material  whether  A.  or 
a  stranger  was  named  as  executor ;  and  in  such  cases  it  has  been  the 
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Executors'  power 
to  sell  and  con- 
vey real  estate 
under  the  Act. 


died  on,  &c,  without  having  revoked  or  altered  his  said 
will,  and  the  same  was  proved  by  the  said  E.  F.  and 


practioe  to  accept  titles  from  the  devisee  or  heir  alone,  without  requir- 
ing evidence  of  the  debts  having  been  paid,  or  requiring  the  concur- 
rence of  the  executors.  The  last- mentioned  oases,  however,  have 
oast  considerable  difficulties  on  titles,  and  Lord  St.  Leonards  is  of 
opinion  (Sugd.  V.  P.  662  n.  (/) ;  Sugd.  Pow.  121 ;  Sugd.  Stat.  316) 
that  it  is  not  safe  to  rely  on  their  authority.  As  matters  therefore 
stand  at  present,  in  oases  not  within  the  Act  22  ft  23  Vict.  c.  35,  a 
purchaser  from  the  devisee  or  devisee's  alienee  cannot  safely  complete 
without  either  satisfying  himself  that  all  debts  have  been  paid,  or 
requiring  the  executors  to  authorise  the  payment  of  the  purchase- 
money  to  the  vendor :  Dart,  401. 

The  Act  22  ft  23  Vict.  o.  35,  provides  (s.  14),  that  where  by  any 
will  which  shall  come  into  operation  after  the  13th  of  August,  1859, 
the  testator  shall  have  charged  his  real  estate,  or  any  specific  portion 
thereof,  with  the  payment  of  his  debts,  or  with  the  payment  of  any 
specific  legacy  or  other  specific  sum  of  money,  and  shall  have  devised 
the  estate  so  charged  to  any  trustee  or  trustees  for  the  whole  of  his 
estate  or  interest  therein,  and  shall  not  have  made  any  express  pro- 
vision for  the  raising  of  such  debt,  legacy,  or  sum  of  money  out  of 
such  estate,  it  shall  be  lawful  for  the  said  devisee  or  devisees  in  trust, 
notwithstanding  any  trusts  actually  declared  by  the  testator,  to  raise 
such  debts,  legacy,  or  money  as  aforesaid  by  a  sale  or  absolute  dis- 
position, by  public  auction  or  private  contract,  of  the  said  heredita- 
ments or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly 
in  one  mode  and  partly  in  the  other.  By  s.  15,  these  powers  are 
extended  to  all  persons  in  whom  the  estate  devised  shall  for  the  time 
being  be  vested  by  survivorship,  descent,  or  devise,  and  to  any 
persons  who  may  be  appointed  under  any  power  in  the  will,  or  by  the 
Court  of  Chancery,  to  succeed  to  the  trusteeship  vested  in  the 
devisees  in  trust — an  extension  which  no  doubt  includes  trustees 
appointed  under  the  statute  23  &  24  Yict  o  145,  s.  27,  since  they 
have  the  same  powers  as  the  original  trustees. 

By  s.  16  of  the  22  ft  23  Yict.  o.  35,  if  any  testator  who  shdl  have 
created  such  a  charge  as  is  described  in  the  14th  sect,  shall  not  have 
devised  the  hereditaments  charged  as  aforesaid  in  such  terms  as  that 
his  whole  estate  and  interest  therein  shall  become  vested  in  any 
trustee,  the  executor  or  executors  for  the  time  being  shall  have  the 
same  power  of  raising  the  said  money  as  is  thereinbefore  vested  in 
the  devisees  in  trust,  and  such  power  shall  from  time  to  time  devolve 
to  the  executor  for  the  time  being ;  but  any  sale  or  mortgage  under 
the  Aot  operates  only  on  the  estate  and  interest,  whether  legal  or 
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G.  H.  in  the Court  of ,  on,  &c. :  And  whereas      Pmk»i«ht 

•                        XXIII. 
the  personal  estate  of  the  said  J.  W.  proved  insufficient  for  * 

the  payment  of  his  debts,  and  although  the  whole  of  his  MILL  AHD 

said  personal  estate,  except  the  machinery  and  effects  tbhahts  u 

hereinafter  expressed  to  be  hereby  assigned,  has  been  mor^Igb'kept 

exhausted  in  a  due  course  of  administration,  the  said  oh  foot. 

mortgage   debt  and  also  other  debts  of  the  said  J.  W.  4.— personal  es- 

remain  unsatisfied;    And  whereas,   in  order  to  raise  ^JJJJnen^of* 

money  for  the  payment  of  the  said  unsatisfied  debts,  the  testators  debt* ; 

said  E.  F.  and  G.  H.  have  agreed  to  sell  to  the  said  I.  K.  5.— agreement 

and  L.  M.,  for  the  sum  of  £6500,  the  said  mill,  heredita-  ton  in  order  to 

ments,  machinery,  and  effects  hereinafter  expressed  to  be  w  debtB  * 

hereby  granted  and  assigned  respectively ;  And  whereas  6.— state  of 

the  said  sum  of  £4500,  together  with  £250  for  interest  mortgage 
thereon  and  costs,  making  together  £4750,  is  now  owing 
on  the  security  of  the  said  indenture  of  [the  mortgage],  and 
upon  the  treaty  for  the  said  sale  it  was  agreed  that  the 
said  sum  of  £4750  should  be  paid  off  out  of  the  said 
purchase-money  of  £6500,  and  that  the  said  mill,  here- 
ditaments, machinery,  and  effects  should  be  conveyed, 
assigned,  and  assured  in  manner  hereinafter  appearing: 


equitable,  of  the  testator,  and  does  not  render  it  unnecessary  to  get 
in  any  outstanding  subsisting  legal  estate.  The  powers  given  by 
b.  14  last,  under  s.  15,  as  long  as  the  chain  of  representation  remains 
unbroken,  but  are  not  exercisable  by  an  administrator,  whether  cum 
testamento  annexo,  de  bonis  non,  or  otherwise;  ands.  16  enables  the 
donee  of  the  power  to  convey  the  legal  estate  where  it  was  vested  in 
the  testator.    See  Hunter  on  the  Act,  49. 

By  s.  18,  sales  and  mortgages  made,  or  to  be  made,  under  wills 
coming  into  operation  before  the  13th  of  August,  1859, — and  beneficial 
devises  (see  Hunter,  51),  whether  previously  or  subsequently  made 
in  fee  or  in  tail,  or  for  the  testator's  whole  interest  charged  with 
debts  or  legacies, — and  the  power  of  such  devisees  to  sell  or  mortgage 
as  they  could  have  done  before  the  Act, — are  excluded  from  the  opera- 
tion of  the  Act. 

The  will  recited  in  the  text  is  the  same  aB  that  in  Wrigley  v.  Sykes. 
The  testator  died  before  the  13th  of  August,  1859,  and  the  legal  estate 
was  outstanding  in  a  mortgagee,  who  concurred  in  the  conveyance,  but 
would  not  assign  his  debt :  Dunstan  v.  Patterson,  2  Ph.  345;  and  see 
supra,  p.  295,  n. 
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7.  Witneaseth, 
— consideration, 
— receipt, 


— grant, 
— parcels. 


8.  Habendom  to 
use  of  pur- 
chasers as 
tenants  in 
common, 


— freed  from 
mortgagees* 


NOW  THIS  INDENTURE  WITNESSETH,  that,  in 
pursuance  of  the  said  agreement,  and  in  consideration  of 
the  sum  of  £4750  upon  the  execution  of  these  presents 
paid  by  the  said  I.  K.  and  L.  M.  to  the  said  A.  B.  and 
C.  D.,  at  the  request  of  the  said  E.  F.  and  Gr.  H.  (the 
receipt  whereof  the  said  A.  B.  and  C.  D.  hereby  acknow- 
ledge (c)),  and  in  consideration  of  the  sum  of  £1750  at  the 
same  time  paid  by  the  said  I.  K.  and  L.  M.  to  the  said 
E.  F.  and  G.  H.  (the  payment  and  receipt,  &c.,  supra, 
p.  296),  they  the  said  A.  B.  and  C.  D.,  at  the  request  of 
the  said  G.  D.  and  E.  F.  (testified  by  their  respectively 
being  parties  to  and  executing  these  presents),  do  and 
each  of  them  doth  hereby  grant  and  release  Unto  the  said 
I.  K.  and  L.  M.,  their  heirs  and  assigns,  All  that  mill  or 

factory  called mill,  situate,  &c,  with  the  water- wheel 

and  millwright's  work,  gearing,  drums,  and  shafts  thereto 
belonging,  and  other  the  fixtures  to,  in,  or  about  the  said 
mill,  And  also  [Parcels,  supra,  pp.  207,  210,  213,  215  or 
219, — General  words,  supra,  p.  208] ;  To  have  and  to 
hold  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  Unto  the  said  I.  K.  andL.  M.,  their  heirs 
and  assigns,  To  the  use  of  the  said  I.  K.  and  L.  M.,  their 
heirs  and  assigns,  for  ever,  as  tenants  in  common  and  in 
equal  shares ;  Freed  and  discharged  from  all  claims  and 
demands  of  the  said  A.  B.  and  G.  D.  in  respect  of  the 
principal  moneys  and  interest,  and  costs,  due  or  to  accrue 


How  a  purchase 
should  pay  his 
money  to  trns- 


(c)  Where  purchase-money  is  to  be  paid  to  trustees,  it  should  he 
paid  only  on  the  reoeipt  of  all  the  trustees  :  Brice  v.  Stokes,  11  Yes. 
319;  Hall  v.  Franck,  11  Beav.  519;  and  it  should  be  paid  to  one, 
at  least,  of  them,  with  the  concurrence  of  the  others.  Lord  St. 
Leonards  advises,  that,  where  all  the  trustees  cannot  be  got  together, 
the  money  should  be  paid  into  a  bank  to  their  joint  account,  on  their 
written  authority :  but  the  tendency  of  the  modern  oaaea  appears  to 
be  in  favour  of  relaxing  these  precautions ;  and  it  seems  that  a  pay- 
ment on  the  reoeipt  of  the  trustees,  without  paying  the  money  into 
their  hands  or  into  a  bank,  is  sufficient :  BurrU  v.  Shepherd,  6  Ir. 
Jur.  103,  Exch.  Ir.  ;  Hope  v.  Liddell,  25  L.  J.  Ch.  90,  S.  C.  20 
Jur.  105,  W.  R.  1855-6 ;  Webb  v.  Ledsam,  1  K.  &  J.  385.  See, 
however,  Dart,  429. 
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due  upon  the  security  of  the  said  indenture  of  the Pkrotmbt 

day  of ,  but  subject  to  the  declaration  hereinafter  ' 

contained.    AND  THIS  INDENTURE  ALSO  WIT-    J£££7 
NESSETH,  that,  in  further  pursuance  of  the  said  agree-      tinaxts  ih 
ments,  and  for  the  considerations  aforesaid,  they  the  said        oomioir, 
C.  D.  and  E.  F.,  at  the  request  of  the  said  I.  E.  and        oh  foot. 
L.  M.  (testified  by  their  being  parties  to  and  executing  9  witneeseth 
these  presents),  do  and  each  of  them  doth  hereby  grant,  secondly: 
release,  and  confirm  Unto  the  said  N.  O.,  his  heirs  and  —release  of 
assigns.  All  the  said  premises  hereinbefore  expressed  Option.1* 
to  be  hereby  granted,  And  all  the  estate,  &c. :  To  have  io.  Habendum, 
and  to  hold  all  the  said  premises  lastly  hereinbefore 
expressed  to  be  hereby  granted  Unto  the  said  N.  O.,  his 
heirs  and  assigns,  To  the  use  of  the  said  N.  0.,  his  heirs  —to  urn  of 
and  assigns,  for  ever,  In  trust  for  the  said  I.  K.  and  ^JS^nchiaw, 
L.  M.,  their  heirs  and  assigns,  as  such  tenants  in  common 
as  aforesaid,  and  subject  to  the  declaration  hereinafter 
contained,  that  is  to  say,  It  is  hereby  declared,  that,  11.  Declaration 
notwithstanding  the  several  grants  and  releases  herein-  ^mortgage. 
before  contained,  the  said  mortgage  created  by  the  said 

indenture  of  the  day  of ,  and  the  said  sum  of 

£ paid  by  the  said  I.  K.  and  L.  M.  as  hereinbefore 

mentioned,  and  all  interest  due  and  to  accrue  due  in 
respect  thereof  and  of  every  part  thereof,  shall  be  con- 
sidered and  kept  on  foot  as  a  subsisting  charge  on  the 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
for  the  benefit  of  the  said  I.  K.  and  L.  M.,  their  heirs  and 
assigns,  as  such  tenants  in  common  as  aforesaid,  and  as  a 
protection  against  all  mesne  incumbrances,  charges,  and 
estates,  if  any  such  there  be.  AND  THIS  INDEN-  12.  Witnessed 
TUBE  ALSO  WITNESSETH,  that,  in  further  pur-  third,y: 
suance  of  the  said  agreements,  and  for  the  considerations 
aforesaid,  they  the  said  E.  F.  and  G.  H.  do  and  each  of 
them  doth  hereby  assign  Unto  the  said  I.  K.  and  L.  M.,  —  assignment  of 
their  executors,  administrators,  and  assigns,  All  those 
the  machinery,  utensils,  implements,  effects,  and  things 
specified  in  the  second  schedule  hereunder  written,  and 
all  other  (if  any)  the  machinery,  utensils,  implements, 
effects,  and  things  now  in  and  about  or  belonging  to » 


machinery ; 
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MILL  AWD 

MAOHIKSRT  TO 

TEHART8  DT 

OOMMOH, 

MORTGAGE  KEPT 

OH   FOOT. 

13.  Habendum 
to  purchasers  as 
tenants  in  com- 
*non. 


mill  aforesaid,  And  all  the  interest,  right,  and  title  of  the 
said  E.  F.  and  G.  H.  therein  and  thereto :  To  have  and 
to  hold  all  the  said  premises  hereinbefore  expressed  to 
be  hereby  assigned  Unto  the  said  I.  E.  and  L.  M.,  their 
executors,  administrators,  and  assigns,  in  equal  shares  as 
tenants  in  common  [several  covenants  by  A.  B.,  C.  D., 
E.  F.,  and  G.  H.,  with  I.  K.  and  L.  M.,  their  heirs,  exe- 
cutors, administrators,  and  assigns  respectively,  agamt 
incumbrances  a*  to  the  premises  granted  and  assigned  by 
the  covenantors  respectively  to  I.  K.  and  L.  M.,  supra, 
p.  269.  Similar  covenants  by  E.  F.  and  G.  H.  with  N.  0. 
as  to  premises  granted  to  him].    In  witness,  &c. 

(Add  two  Schedules.) 


XXIV. 


Pbbosdbnt 
XXIV. 

TO    FBKS    Of    A 
81TTLBMKBT. 

1.  Parties. 


2.  Recites  the 
settlement. 


CONVEYANCE  to  the  Uses  of  a  Settlement  on  a 
Purchase  by  the  Trustees. 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c. 
[vendor],  of  the  first  part;  C.  D.,  of,  &c,  widow  [a party 
consenting  to  the  purchase],  of  the  second  part;  and  E.  F., 
of,  &c,  and  G.  H.,  of,  &c.  [trustees  of  the  settlement],  of 
the  third  part:  Whereas,  by  an  indenture  of  release 
dated  the  6th  day  of  February,  1837,  grounded  on  a  lease 
for  a  year,  expressed  to  be  made  between  [parties]  (being 
a  settlement  made  in  consideration  of  the  marriage 
shortly  after  solemnised  between  the  said  A.  B.  and 
L.  B.)  (a),  divers  manors,  messuages,  lands,  and  heredi- 
taments therein  particularly  mentioned,  were  assured  and 


(a)  In  referring  in  this  recital  to  the  parties  to  the  settlement,  the 
vendor's  wife  will  be  called  "  L.  B.  his  wife,  then  L.  F.  spinster." 
See  ante,  Vol.  I.  p.  56. 
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limited  (5),  from  and  after  the  solemnisation  of  the  said 
marriage,  to  the  use  of  the  said  H.  W.  and  H.  H.,  their 
executors,  administrators,  and  assigns,  for  the  term  of 
ninety-nine  years,  upon  trusts  for  securing  to  the  said 
L.  B.,  during  the  joint  lives  of  the  said  A.  B.  and  L.  B., 

an  annual  sum  of  £ for  her  separate  use,  and  from 

and  after  the  expiration  or  determination  of  the  said  term, 
and  in  the  meantime  subject  thereto  and  to  the  trusts 
thereof,  to  the  use  of  the  said  L.  B.  and  her  assigns, 
during  the  joint  lives  of  herself  and  the  said  A.  B.,  with- 
out impeachment  of  waste,  with  remainder  to  the  use  of 
the  said  E.  F.  and  G.  H.  and  their  heirs,  during  the  joint 
lives  of  the  said  G.  D.  and  A.  B.,  in  trust  for  the  said 
C.  D.  and  her  assigns,  and  to  preserve  the  contingent 
remainders,  with  remainder,  after  the  decease  of  the  said 
A.  B.  (whether  he  should  happen  to  survive  the  said 
C.  D.  or  not),  to  the  use  and  intent  that,  in  case  the  said 
L.  B.  should  survive  the  said  A.  B.,  the  said  L.  B.  and 
her  assigns  should  receive,  during  her  life,  a  clear  yearly 
rent-charge  of  £500,  to  be  issuing  and  payable  out  of  the 
said  manors  and  hereditaments  comprised  in  and  limited 
by  the  said  indenture  of  release ;  and  should,  after  the 
decease  of  the  said  A.  B.,  so  long  as  she  should  remain 
his  widow,  also  receive  a  further  clear  yearly  rent-charge 
of  £500,  to  be  issuing  and  payable  as  aforesaid ;  and  to 
the  farther  use  and  intent,  that,  in  case  the  said  L.  B. 
should  survive  the  said  A.  B.,  the  said  L.  B.  and  her 
assigns  should,  after  the  decease  of  the  survivor  of  the 
said  A.  B.  and  C.  D.,  receive,  during  her  life,  a  further 
clear  yearly  rent-charge  of  £500,  to  be  issuing  and  pay- 
able as  aforesaid,  and'  should,  after  the  decease  of  the 
survivor  of  them  the  said  A.  B.  and  G.  D.,  so  long  as  she 
should  remain  the  widow  of  the  said  A.  B.,  receive  a 
further  clear  yearly  rent-charge  of  £500,  to  be  issuing  and 


PlfflOlDIHT 

XXIV. 

TO    USES    OF    A 
8ETTL»CXKT. 


(b)  This  is  the  old  form  of  reciting  a  settlement  to  the  uses  of 
which  land  is  to  be  oonveyed,  and  it  is  still  often  employed  ;  but  at 
the  present  day  the  form  given  in  the  next  Precedent  is  also  often 
used. 
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XXIV. 

TO    USM   or   A 
SBTTLBXBHT. 


payable  as  aforesaid ;  the  said  yearly  rent-charges  of  £500, 
£500,  £500,  and  £500  respectively,  to  be  payable  in  such 
manner,  and  to  be  attended  with  such  powers  and  reme- 
-  dies  for  recovering  and  compelling  payment  thereof  when 
in  arrear,  by  distress  and  entry  npon,  and  detention  of 
the  possession  and  perception  of  the  rents  and  profits  of 
the  said  manors  and  hereditaments  comprised  in  the  said 
indenture  of  release  as  in  the  same  indenture  are  men- 
tioned ;  and  subject  to  the  said  yearly  rent-charges  of 
£500,  £500,  £500,  and  £500,  and  to  the  powers  and 
remedies  for  enforcing  payment  of  the  same  respectively, 
to  the  use  of  the  said  G.  D.  and  S.  H.,  their  exe- 
cutors, administrators,  and  assigns,  for  the  term  of  five 
hundred  years,  to  commence  from  the  decease  of  the 
said  A.  B.,  without  impeachment  of  waste,  upon  trusts 
in  the  said  indenture  of  release  mentioned  for  fur- 
ther securing  the  said  yearly  rent-charges  respectively; 
and  after  the  decease  of  the  survivor  of  the  said  A.  B. 
and  lu  B.,  and  whether  the  said  C.  D.  should  be  living  or 
not,  upon  trust  to  raise  for  the  portions  of  the  children  of 
^he  said  marriage  (except  an  eldest  or  only  son)  the  sums 

therein  mentioned,  namely,  the  sum  of  £ if  one  child, 

and  if  two  or  more  children  the  sum  of  £ ,  to  be 

vested  and  payable  in  such  manner,  and  with  such  powers 
of  appointment,  and  provisions  for  the  maintenance, 
education,  and  advancement  of  such  children,  as  are  in 
the  said  indenture  of  release  mentioned,  with  a  proviso 
for  cesser,  in  the  events  therein  mentioned,  of  the  said 
term  of  five  hundred  years ;  and  from  and  after  the 
expiration  or  determination  6f  the  said  term,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof,  to 
the  use  of  the  said  C.  D.  and  her  assigns  for  her  life, 
without  impeachment  of  waste,  with  remainder  to  the  use 
of  the  said  E.  F.  and  G.  H*  and  their  heirs,  during  the 
life  of  the  said  G.  D.,  in  trust  for  her  and  her  assigns, 
and  to  preserve  the  contingent  remainders,  with  remainder 
to  the  use  of  the  said  A.  B.  and  his  assigns,  for  his  life, 
without  impeachment  of  waste,  with  remainder  to  the  use 
of  the  said  E.  F.  and  G.  H.  and  their  heirs,  during  the 
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life  of  the  said  A.  B.,  in  trust  for  him  and  his  assigns,      ^xiv^ 

and  to  preserve  the  contingent  remainders,  with  remainder  " 

to  the  use  of  the  first  and  every  other  son  of  the  body  of   ^J^*9^/ 

the  said  A.  B.  on  the  body  of  the  said  L.  B.  to  be  be-  

gotten,  severally  and  successively,  according  to  their 
respective  seniorities,  in  tail  male,  with  remainder  to  the 
use  of  the  first  and  every  other  son  of  the  body  of  the 
said  A.  B.  on  the  body  of  the  said  L.  B.  to  be  begotten, 
Severally  and  successively,  according  to  their  respective 
seniorities,  in  tail  general,  with  remainder  to  the  use  of 
all  and  every  the  daughters  of  the  said  A.  B.  and  L.  B., 
as  tenants  in  common  in  tail  general,  with  cross  remain- 
ders between  them  in  tail  general,  with  remainder  to  the 
use  of  Hhe  said  A.  B.,  his  heirs  and  assigns:  And  in  the  £fc Je°**™of the 
said  indenture  of  release  was  reserved  a  power  to  the  said 
A.  B.  to  charge  the  said  manors  and  other  hereditaments 
with  any  sum  or  sums  of  money  not  exceeding  £5000, 
and  interest ;  and  to  raise  the  same  as  therein  mentioned, 
and  to  limit  such  rent-charge  or  rent-charges  as  therein 
mentioned,  to  any  wife  or  wives  with  whom  he  might 
intermarry  after  the  death  of  the  said  L.  B.,  and  to  charge 
such  sum  or  sums  of  money  by  way  of  portions  for  the 
children  of  any  such  future  marriage  as  therein  mentioned, 
and  also  such  power  of  leasing  as  is  therein  contained : 
And  by  the  said  indenture  of  release,  powers  of  sale  and  4.  Power  of  *aie 
exchange,  and  of  partition,  were  given  to  the  said  E.  F.  *"  exc  ange* 
and  G.  H.,  and  the  survivor  of  them,  and  the  executors 
or  administrator's  of  such  survivor,  to  be  exercised  in 
manner  therein  mentioned,  and  at  the  request  and  by  the 
direction  of  fie  person  or  persons  therein  mentioned  (c) : 
And  it  was  by  the  said  indenture  of  release  also  pro-  5.  Money  aris- 
vided,  that  when  all  or  any  part  or  parcel,  parts  or  Ing  from  salea  t0 


.  (c)  Ab  the  intention  in  the  present  deed  is  to  effect  a  purchase,  it 
is  not  necessary  to  go  into  the  particulars  of  the  sale  by  which  the 
money  now  to  be  laid  out  was  raised.  It  is  enough  to  show,  that 
there  was  a  power  of  sale,  and  that  the  trustees  sold  some  land,  and 
received  the  purohase-money ;  the  power  to  invest  that  purchase- 
money  should  be  fully  set  forth,  as  in  the  text. 

x  2 
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Pricsdem  parcels,  of  the  said  manors  and  hereditaments  thereby 

'  made  saleable  as  aforesaid  should  be  sold,  in  pursuance 

to  U8B8  op  a  0f  the  ^d  p0wert  for  a  valuable  consideration  in  money, 

B1TTL1MMT.  r  J 


and  also  when  any  sum  or  sums  of  money  should  be 
purchLe  of  Und  rece^ve(l  f°r  equality  of  exchange  or  partition,  in  pursuance 
of  the  said  powers  thereinbefore  contained,  the  said  E.  F. 
and  G.  H.,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should,  with  all  con- 
venient speed  (with  the  consent  of  the  said  C.  D.  during 
her  life,  and  after  her  decease,  with  the  consent  of  the 
person  or  persons  therein  mentioned,  to  be  testified  by 
writing  under  her,  his,  or  their  hand  or  respective  hands), 
lay  out  and  invest  all  and  every  the  sum  and  sums  of 
money  which  should  arise  by  such  sale  or  sales,  and  be 
paid  for  equality  of  exchange  or  partition  as  aforesaid,  in 
the  purchase  of  other  manors,  messuages,  lands,  or  here- 
ditaments in  possession,  in  England  or  Wales,  of  a  clear 
and  indefeasible  estate  of  inheritance  in  fee  simple,  and 
that  as  well  the  hereditaments  so  to  be  purchased,  as  all 
and  every  the  manors  and  hereditaments  so  to  be  received 
in  exchange  or  on  partition  as  thereinbefore  mentioned, 
should  be  forthwith  settled,  conveyed,  and  assured  for 
and  upon  such  uses,  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisoes,  condi- 
tions, and  agreements  as  were  in  and  by  the  said  inden- 
ture of  release  limited,  expressed,  declared,  and  contained 
of  and  concerning  the  manors,  messuages,  and  other 
hereditaments  therein  comprised,  or  as  near  thereto  as 
the  deaths  of  parties  and  other  contingencies  or  the  cir- 
6.  Eecitai  of  con-  cumstances  of  the  case  would  then  permit :  And  whereas 

▼eyanoes  to  uses 

infrTourof  A.B.  the  hereditaments  hereinafter  expressed  to  be  hereby 
j££j£*.  pnr*  appointed  and  granted  were  purchased  by  the  said  A.  B. 
at  the  price  of  £700,  and  were,  by  an  indenture  dated  the 
14th  day  of  April,  1855,  and  expressed  to  be  made 
between  [parties],  conveyed  and  assured  To  such  uses, 
for  such  estates,  and  in  such  manner  as  the  said  A.  B. 
should  by  deed  appoint,  and  in  default  of  and  until  and 
subject  to  such  appointment,  To  the  use  of  the*  said 
A.  B.  and  his  assigns  during  his  life,  without  impeach- 
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ment  of  waste,  with  remainder  to  the  use  of  the  said      Pbscedkto 
[dower  trustee]  and  his  heirs  during  the  life  of  the  said         xxlYm 
A.  B.,  in  trust  for  the  said  A.  B.  and  his  assigns,  with    *>  *""»  of  a 
remainder  to  the  use  of  the  said  A:  B.,  his  heirs  and  — BTTL1I3iEST- 

assigns :  And  whereas,  in  the  month  of ,  1855,  the  7.-of  sale  by 

said  E.  F.  and  G.  H.,  at  the  request  and  by  the  direction  a  railway  oom- 
of  the  said  C.  D.,  in  consideration  of  the  sum  of  £593  pany ; 
paid  to  them  by  the Railway  Company,  and  in  exer- 
cise of  the  said  power  contained  in  the  said  indenture  of 
settlement,  sold  and  conveyed  to  the  said  Company  three 

pieces  of  land,  situate  in  the  parish  of  ,  in  the 

county  of ,  containing or  thereabouts,  and  being 

part  of  the  hereditaments  comprised  in  the  said  indenture 

of  settlement:  And  whereas  the  said  E.  F.  and  G.  H.,  *•—<*  contract 

of  purchase. 

as  trustees  of  the  said  indenture  of  the  6th  day  of  Fe- 
bruary, 1837,  and  in  pursuance  of  the  direction  in  that 
behalf  therein  contained,  have,  with  the  consent  of  the 
said  C.  D.  (testified  by  this  writing  under  her  hand), 
agreed  with  the  said  A.  B.  for  the  purchase  of  the  fee 
simple  in  possession  of  the  said  hereditaments  herein- 
after expressed  to  be  hereby  appointed  and  granted,  free 
from  incumbrances,  at  the  price  of  £593  ;  and  it  is  in- 
tended that  the  said  sum  of  £593,  received  from  the  said 
Railway  Company,  shall  be  the  sum  of  money  paid  to  the 
said  A.  B.  as  the  said  price  of  the  said  hereditaments  (d) : 
NOW  THIS  INDENTURE  WITNESSETH,  that,  in  *•  Witnessed: 
pursuance  of  the  said  agreement,  and  in  consideration  of  — consideration, 
the  said  sum  of  £593,  upon  the  execution  of  these  pre-  —receipt, 
sents  to  the  said  A.  B.  paid  by  the  said  E.  F.  and  G.  H., 


(d)  A  tenant  for  life,  although  a  necessary  party  to  the  exercise  of  Tenant  for  life 
a  power  of  sale  or  exchange,  can  take  the  settled  estate  nnder  an  ?aytde^7ltl1 
exercise  of  the  power,  either  by  way  of  purchase  or  exchange :  Howard 
y.  Ducane,  1  T.  &  R.  81 ;  Sugd.  Pow.,  838 ;  and,  of  course,  he  may 
on  the  same  principle  sell  to  the  trustees.  In  the  case  in  the  text, 
it  is  recited,  that  A.  B.  gave  £700  for  the  property  he  sells  to  the 
trustees  for  £593,  in  order  to  show  on  the  face  of  the  conveyance  that 
the  transaction  is  fair,  as  regards  the  settled  estate :  see  Bevan  v. 
Mabgood,  1  John  &  Hem.  222. 
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Precedent 
XXIV. 

TO    V8ES    OF    A 
SETTLEMENT. 

—appointment 
to  uses. 


10.  Witnesseth, 
:econdly : 


-grant, 
—parcels. 

11.  Habendum. 


12.  Declaration 
of  uses  by  refer- 
ence to  settle- 
ment. 


C  >venants  for 
title  in  a  con- 
veyance to  uses 
of  a  settlement ; 


with  the  consent  of  the  said  C.  D.  (the  receipt  of  which 
said  sum  of  £593  the  said  A.  B.  doth  hereby  acknow- 
ledge, and  the  payment  whereof  with  his  consent  the  said 
C.  D.  doth  hereby  admit),  he  the  said  A.  B.,  with  the 
consent  of  the  said  G.  D.  (testified  as  aforesaid),  and  in 
exercise  of  a  power  contained  in  an  indenture  dated,  &c., 
and  of  every  other  power  enabling  him  in  this  behalf, 
doth  hereby  appoint  that  the  hereditaments  hereinafter 
expressed  to  be  hereby  granted,  with  the  appurtenances 
as  hereinafter  mentioned,  shall  henceforth  go  and  remain 
to  the  uses,  upon  and  for  the  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  the  powers,  provisoes, 
declarations,  and  agreements  hereinafter  limited  and  de- 
clared or  referred  to :  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that,  in  further  pursuance  of  the  said 
agreement,  and  for  the  considerations  aforesaid,  he  the 
said  A.  B.,  with  the  eonsent  of  the  said  G.  D.  (testified 
as  hereinbefore  is  mentioned),  doth  hereby  grant  unto  the 
said  E.  F.  and  G.  H.,  and  their  heirs  [Parcels,  supra, 
pp.  210,  213, 215,  or  219— General  Words,  supra,  p.  208] : 
To  have  and  to  hold  all  the  said  premises  herein- 
before expressed  to  be  hereby  granted  Unto  the  said 
E.  F.  and  G.  H.  and  their  heirs,  To  the  uses,  upon 
and  for  the  trusts,  intents,  and  purposes  hereinafter 
limited  and  declared  or  referred  to :  And  it  is  hereby 
agreed  and  declared,  that  the  appointment  and  the 
grant  hereinbefore  contained  shall  respectively  operate 
and  enure,  and  that  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  appointed  and  granted  shall  go  and 
remain  to  such  of  the  uses  upon  and  for  such  of  the 
trusts,  intents,  and  purposes,  and  with,  under,  and  subject 
to  such  of  the  powers,  provisoes,  declarations,  and  agree- 
ments, in  and  by  the  said  indenture  of  the  6th  day  of 
February,  1837,  limited,  expressed,  declared,  and  con- 
tained of  and  concerning  the  said  manors,  messuages,  and 
other  hereditaments  therein  comprised,  as  are  now  sub- 
sisting or  capable  of  taking  effect :  And  the  said  A.  B. 
doth  hereby  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenant  with  the  said  E.  F*  and  G»  H.  and 
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their  heirs  (e),  that,  notwithstanding  anything  by  him  the      Paiobdknt 

said  A.  B.  done,  omitted,  or  knowingly  suffered,  he  now  " 

hath  power  to  appoint  and  to  grant  all  the  said  premises    *°  JJStB  0F  A 

hereinbefore  expressed  to  be  hereby  appointed  and  granted    : — 

to  the  uses  hereinbefore  declared:  And  that  the  same  convey; 
premises  shall  at  all  times  remain  and  be  to  the  uses  —quiet  enjoy. 
hereinbefore  declared,  and  be  quietly  entered  into  and  ment; 
upon,  and  held  and  enjoyed,  and  the  rents  and  profits 
thereof  received,  by  the  said  E.  F.  and  G.  H.,  their  heirs 
and  assigns,  accordingly,  without  any  interruption  or  dis- 
turbance by  him  the  said  A.  B.,  or  any  person  claiming 
through  or  in  trust  for  him:  And  that  free  and  dis-  —free from  in- 
charged  from  or  otherwise  by  him  the  said  A.  B.,  his  ' 
heirs,  executors,  or  administrators,  sufficiently  indemnifies 
against  all  estates,  incumbrances,  claims,  and  demands 
created,  occasioned,  or  made  by  the  said  A.  B.,  or  any 
person  claiming  through  or  in  trust  for  him :  And  pur-  —  farther  a&sur- 
ther,  that  he  the  said  A.  B.,  and  every  person  having  or 
claiming  any  estate  or  interest  in  the  said  premises  through 
or  in  trust  for  him,  will  at  all  times,  at  the  cost  of  the 
person  or  persons  for  the  time  being  seised  of  or  inter- 
ested in  the  said  premises  under  the  uses  hereinbefore 
limited,  their  heirs  or  assigns,  execute  and  do  every  such 
assurance  and  thing  for  the  further,  better,  or  more 
perfectly  assuring  all  or  any  of  the  said  premises  to  the 
uses  hereinbefore  declared,  as  by  the  said  E.  F.  and 
G.  H.,  or  other  the  person  or  persons  aforesaid,  or  their 
respective  heirs  or  assigns,  shall  be  reasonably  required. 
In  witness,  &c. 


(e)  The  covenants  are  properly  entered  into  with  E.  F.  and  G.  H., 
as  the  grantees  to  uses  ;  the  covenants  will  thus  run  with  the  land, 
for  tile  benefit  of  all  the  persons  who  take  under  the  limitations  of 
the  settlement,  if  the  appointment  should  happen  to  be  inoperative. 
See  ante,  p.  235,  note  (*). 


ance. 
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Pbiokdkht 
XXV. 

TO  U8S8  OF  A 
WILL. 


XXV. 

CONVEYANCE  to  the  Uses  of  a  Will  of  Fbeeholds 
purchased  by  the  Trustees  (a). 


1.  Parties 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  o£ 
&c.  [mortgagee],  of  the  first  part;  C.  D., of,  &c.  [mort- 
gagor and  vendor],  of  the  second  part;  E.  F.,  of,  &c. 
[tenant  for  life  in  possession  of  settled  estates],  of  the  third 
part;  and  G.  H.,  of,  &c.,  and  I.  E.,  of,  &c.  [trustees  of  the 
2.  Recitai  will ;  will],  of  the  fourth  part :  Whereas  L.  M.,  late  of,  &c., 
deceased,  duly  made  and  executed  his  last  will  and  testa- 
ment, dated,  &c,  and  thereby  devised  his  mansion-house 

of,  &c,  and  his  manors  of,  &c,  in  the  county  of ,  and 

all  his  messuages,  farms,  tenements,  and  hereditaments  in 
the  same  county,  unto  N.  O.  and  P.  Q.  and  their  heirs,  to 
certain  uses,  upon  certain  trusts,  and  with  and  subject 
to  certain  powers,  provisoes,  and  declarations  therein 
declared  and  contained,  under  which  the  said  E.  F.  is 
now  entitled,  during  his  life,  to  the  possession  thereof; 
And  the  said  testator,  among  other  things,  thereby  em- 
powered the  said  N.  0.  and  P.  Q.,  and  the  survivor  of 
them,  or  other  the  trustees  or  trustee  for  the  time  being 
of  the  said  will,  during  the  life  of  any  person  thereby 
made  tenant  for  life  who  should  under  the  said  will  be 
for  the  time  being  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  said  premises  there- 
inbefore devised  as  aforesaid,  with  his  consent  in  writing 
if  he  should  be  of  full  age,  to  sell  all  or  any  of  the  said 
premises  thereinbefore  devised  as  aforesaid;  And  he 
thereby  declared  that  the  said  N.  O.  and  P.  Q.,  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such 


(a)  See  Precedent  XXV.,  supra,  p.  304,  and  the  notes  there  given 
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survivor,  or  other  the  trustees  or  trustee  aforesaid,  should      P*«cH>»irr 

XXV 

receive  all  moneys  which  should  become  payable  on  any  # 

such  sale,  and  with  all  convenient  speed  invest  the  same  in    *o  wis  °*  * 

the  purchase  of  other  manors,  messuages,  lands,  tenements,  — — 

and  hereditaments  in  England  or  Wales,  for  an  estate  in 
fee  simple,  or  of  such  other  tenure  as  therein  mentioned, 
convenient  to  be  held  therewith,  or  with  any  hereditaments 
for  the  time  being  subject  to  the  subsisting  uses  or  trusts 
of  his  said  will ;  yet  so  as  that  during  the  life  of  any  . 
person  thereby  made  tenant  for  life,  who  should  for  the 
time  being  be  entitled  as  aforesaid,  and  should  be  of  full 
age,  every  such  purchase  be  made  with  his  consent  in 
writing;  And  the  said  testator  thereby  declared  that 
the  said  N.  O.  and  P.  Q.,  and  the  survivor  of  them,  and 
the  heirs,  executors,  or  administrators  of  such  survivor, 
should  settle  and  assure  all  such  of  the  manors,  lands,  or 
hereditaments  so  to  be  purchased  as  should  be  freeholds, 
to  the  uses,  upon  the  trusts,  and  with  and  subject  to  the 
powers,  provisoes,  and  declarations  in  and  by  his  said 
will  limited,  expressed,  and  declared  of  and  concerning 
the  said  premises  thereinbefore  devised,  or  as  near 
thereto  as  the  deaths  of  parties  and  other  intervening 
accidents  would  admit  of,  but  not  so  as  to  increase  or 
multiply  charges  or  powers  of  charging;  And  the  said 
testator  thereby  gave  and  bequeathed,  &c.  [General  be- 
quest of  personal  estate  to  same  trustees  in  trust  for  con- 
version into  money,  payment  of  funeral  and  testamentary 
expenses,  debts,  and  legacies,  residue  to  be  held  on  trusts  of 
sale  moneys — see  ante,  Vol.  L,  p.  394  ; — Death  of  testator 
and  probate  of  his  will,  supra,  p.  246,  ante,  Vol.  Lf  p. 
185]:  And  whereas  the  said  N.  O.  died  on,  &c;  And  8.— death  of  a 
whereas  by  an  indenture  dated,  &c,  and  expressed  to  be  ****** » 
made  between  [parties],  the  said  E.  F.,  in  exercise  of  a  of  new  trustee ; 
power  contained  in  the  said  will,  appointed  the  said 
G.  H.  to  be  a  trustee  of  the  said  will  in  the  place  of  the 
said  N.  O.,  and  the  said  I.  K.  to  be  a  trustee  of  the  same 
will  in  the  place  of  the  said  P.  Q.,  who  desired  to  be 
discharged  from  the  trusts  thereof;  [Recites  mortgage  by  5. -title  to  land 
C.D.toA.B.  of  the  property  to  be  sold  to  the  trustees,  ^  to  trttateei * 
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PUOKDIVT 

XXV. 

TO  17818  01  A 
WILL. 

6. — agreement 
for  purchase ; 


7.  Witnessed  : 
— consideration, 


—receipt, 


—grant, 

— parcels. 
8.  Habendum, 


—to  uses  of 
will. 


iupra,  p.  270] ;  And  whereas  the  said  G.  H.  and  L  K;, 
as  such  trustees  as  aforesaid,  and  with  the  consent  of  the 
said  E.  F.  (b),  testified  by  his  being  a  party  to  and  exe- 
cuting these  presents,  lately  agreed  with  the  said  C.  D. 

for  the  purchase,  at  the  price  of  £ ,  of  the  fee  simple 

in  possession  of  the  hereditaments  hereinafter  expressed 
to  be  hereby  granted,  free  from  incumbrances;  NOW 
THIS  INDENTURE  WITNESSETH,  that  in  pur- 
suance  of  the  said  agreements,  and  in  consideration  of  the 

sum  of  £ ,  upon  the  execution  of  these  presents  paid 

to  the  said  A.  B.  by  the  said  G.  H.  and  I.  K.,  at  the 
request  of  the  said  G.  D.,  and  with  the  consent  of  the 
said  E.  F.,  out  of  moneys  in  the  hands  of  the  said  G.  H. 
and  I.  K<  arising  from  the  residuary  personal  estate  of 
the  said  L.  M.  (the  receipt  whereof  the  said  A.  B.  doth 
hereby  acknowledge),  and  in  consideration  of  the  sum  of 

£ at  the  same  time  paid  to  the  said  C.  D.  by  the 

said  G.  H.  and  I.  K.,  with  the  consent  of  the  said  E.  F., 
out  of  such  moneys  as  aforesaid  (the  payment  and  receipt 

in  manner  aforesaid  of  which  said  sums  of  £ and 

£ ,   making   together  the    said  purchase-money  of 

£ ,  the  said  C.  D.  doth  hereby  acknowledge,  and  the 

payment  with  his  consent  in  manner  aforesaid  of  which 

said  sums  of  £ and  £ the  said  E.  F.  doth 

hereby  admit),  He  the  said  A.  B.,  at  the  request  of  the 
said  G.  D.,  doth  hereby  grant  and  release,  and  he  the 
said  C.  D.  doth  hereby  grant  and  confirm  unto  the  said 
G.  H.  and  I.  K.  and  their  heirs  [Parcels,  supra,  pp.  210, 
213, 215,  or  219— General  words,  supra,  p.  208] :  To  have 
and  to  hold  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  unto  the  said  G.  H.  and  I.  K.,  and 
their  heirs,  discharged  from  all  principal  moneys  and 
interest  intended  to  be  secured  by,  and  from  all  claims 

and  demands  under,  the  said  indenture  of  the day  of 

:  To  such  op  the  uses,  upon  such  of  the  trusts, 


(6)  As  to  the  consent  of  a  tenant  for  life  to  the  exercise  of  a  power, 
see  supra,  p*  309,  n»  (d). 
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and  with  and  subject  to  such  of  the  powers,  provisoes, 
and  declarations,  by  and  in  the  said  will  of  the  said  L.  M. 
declared,  expressed,  and  contained  of  and  concerning  his 
said  manors,  messuages,  farms,  tenements,  and  heredita- 
ments in  the  county  of ,  thereby  devised  as  aforesaid, 

as  are  now  subsisting  or  capable  of  taking  effect  (c). 
[Covenant  against  incumbrances  by  A.B.  with  the  trustees, 
supra,  p.  249 ;  and  Covenants  for  title  by  C.  D.  with  the 
trustees,  supra,  p.  310,  and  ante,  Vol.  I„  p.  188].  In 
witness,  &c, 

THE  SCHEDULE  above  referred  to. 


PlIOlDKXT 

XXV. 

TO  TOBfl  OF  A 
WILL. 


XXVI. 


CONVEYANCE  by  a  Vendor  to  Trustees,  upon 
Trust  to  carry  into  Effect  an  existing  Con- 
tract for  Sale,  with  Power  to  vary  it,  or  to 
rescind  it  and  resell  the  Estate. 


PllOIDIXf 

XXVI. 

TRUST    TO 

KFFKOTUATI  A 

CONTRACT  FOR 

SALE. 


THIS  INDENTURE  made,  &c,  between  A.  B.,  of,  &c,  l.  Parties. 

and  C.  D.,  of,  &c.   [trustees  for  the  vendor],  of  the  first 

part;  G.  H.,  of,  &c.  [vendor],  of  the  second  part;  E.  F., 

of,  &e.  [grantee"],  of  the  third  part;  and  the  said  A.  B.  and 

CD.,  of  the  fourth  part:  Whereas,  by  an  indenture  dated  *•  Badtdof 

conveyance  to 

&c,  and  expressed  to  be  made  between  [parties],  the  he-  trustees  of 

reditaments  hereinafter   expressed  to  be  hereby  granted  Tendor> 

were  conveyed  and  assured  to  the  use  of  the  said  A.  B. 

and  C.  D.,  their  heirs  and  assigns,  in  trust  for  the  said 

G.   H.,  his  heirs  and   assigns:   And  whereas  the  said  *■ -r°f  Tendor 

°  having  con- 

G.  H.  hath  agreed  with  M.  N.,  of,  &c.,for  the  sale  to  him  tracted  to  sell; 
of  the  fee  simple  in  possession  of  the  said  hereditaments, 

free  from  incumbrances,  at  the  price  of  £ ,  the  timber 

upon  the  same  premises  to  be  taken  by  the  purchaser  at 


(c>  Or  to  the  use  of  the  trustees  in  fee,  upon  trust  to  settle  the 
same ;  see  the  forms :  Precedents  L.  and  LT.  infra. 
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FuoiMure 
XXVI. 

TRUST  TO 

SFFKCTUATK  A 

OOXTKACT    FOE 

RALI. 

4. — of  vendor's 
desire  to  convey 
to  the  trustees, 
upon  trusts  to 
be  declared. 

5.  Witnesaeth : 
— conveyance  by 
vendor  and  his 
trustees. 
6. 


— to  use  of  trus- 
tees. 

7.  Declaration 
of  trust — to 
carry  into  effect 
the  contract ; 


—or  to  vary  or 
rescind  it ; 
— and  to  convey 
accordingly; 


8.-— and  if  con- 
tract be  re- 
scinded, to  re- 
sell. 


a  valuation :  And  whereas  the  said  G.  H.,  being  about 
to  leave  the  United  Kingdom,  is  desirous  that  the  said 
hereditaments  shall  be  vested  in  the  said  A.  B.  and 
C.  D.  upon  the  trusts  hereinafter  declared  and  ex- 
pressed: NOW  THIS  INDENTURE  WITNESSETH, 
that,  for  effectuating  the  said  desire,  and  in  considera- 
tion of  the  premises,  they  the  said  A.  B.  and  C.  Dn 
at  the  request  of  the  said  G.  H.,  do  and  each  of  them 
doth  hereby  grant,  and  he  the  said  G.  H.  doth  hereby 
grant  and  confirm,  unto  the  said  E.  F.  and  his  heirs, 
[Parcels,  supra,  pp.  210,  213,  215,  or  219— General 
Words,  supra,  p.  208] :  To  have  and  to  hold  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted 
Unto  the  said  E.  F.  and  his  heirs,  To  the  use  of  the 
said  A.  B.  and  C.  D.,  their  heirs  and  assigns,  Upon 
trust,  that  they  the  said  A.  B.  and  C.  D.  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  or  their  or  his  assigns, 
shall,  as  soon  as  conveniently  may  be  and  without  any 
further  consent  of  the  said  G.  H.  or  of  any  person  claim- 
ing through  him,  complete  the  said  contract  for  the  sale 
of  the  said  premises  to  the  said  M.  N.,  or  shall,  at  their 
or  his  discretion,  vary  or  rescind  the  same  without  being 
responsible  for  any  loss  occasioned  thereby ;  and  in  case 
the  said  contract  shall  not  be  rescinded,  shall  convey  and 
assure  the  said  premises  to  the  use  of  the  said  M.  N.,  his 
heirs  and  assigns,  or  as  he  or  they  shall  direct ;  But  in 
case  the  said  contract  shall  be  rescinded,  then,  Upok 
trust,  that  they  the  said  A.  B.  and  C.  D.  or  the  survivor  of 
them,  or  the  heirs  of  such  survivor,  or  their  or  his  assigns, 
shall,  as  soon  as  conveniently  may  be  thereafter,  sell  the 
said  premises,  either  together  or  in  parcels,  and  either  by 
public  auction  or  private  contract,  and  either  with  or 
without  any  special  or  other  stipulations  as  to  title  or 
evidence,  or  commencement  of  title  or  otherwise;  and  with 
•power  to  buy  in,  or  rescind  any  contract  for  sale,  and  resell 
without  being  answerable  for  loss  occasioned  thereby;  and 
for  the  purposes  aforesaid,  or  any  of  them,  to  take  and 
prosecute  all  such  proceedings  in  law  or  in  equity,  and 
to  execute  and  do  all  such  assurances  and  things  as  they 
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or  he  shall  think  fit  (a) ;  And  shall,  by  and  out  of  the      Pmoidbi* 

.  •  XXVL 

moneys  which  shall  arise  from  any  such  sale  as  aforesaid,  

pay  the  expenses  incurred  in  or  about  the  same,  or  other-       ***«  *> 
wise  in  or  about  the  execution  of  any  of  the  trusts  or    oorraot  toa 
powers  of  these  presents,  and  shall  hold  the  residue  of  the  ***** 

same  moneys  in  trust  for  the  said  G.  H.,  his  executors,  9-  *****  °* 
administrators,  and  assigns ;   and  also  shall,  out  of  the 
rents  and  profits  of  the  same  premises  or  of  the  unsold  10.— and  of  the 
part  thereof  for  the  time  being,  pay  all  rates,  taxes,  pay-  J^  ^rohaae 
ments  for  insurance  against  loss  by  fire,  costs  of  repairs,  *•  completed, 
and  other  outgoings  in  respect  of  the  premises,  and  shall 
pay  the    surplus  of  such  rents   and  profits  to  the  said 
G.  H.,  his  executors,  administrators,  or  assigns  (b) :  [Cove- 
nants by  G.  H. — that,  notwithstanding  anything  done  by 
G.  H.,  A.  B.,  or  C.  D.,  or  any  of  them,  dbc,  A.  B.,  G.  D., 
and  O.  H.  respectively  have  right  to  convey — For  quiet 
enjoyment — Free  from  incumbrances — and  For  further 
assurance,  see  supra,  p.  211].    In  witness,  &c. 

(Add  a  Schedule,  if  necessary.) 


(a)  The  Act  23  &  24  Vict  o.  145,  part  3,  authorises  trustees  who 
have  a  power  of  sale  to  sell  by  auotion  or  private  contract,  and  to 
make  special  or  other  conditions  of  sale,  and  to  buy  in  and  resell, 
and  to  convey  the  hereditaments  sold :  and  doubtless  the  Act  applies 
also  to  trustees  with  a  trust  for  sale ;  but  it  is  still  usual  to  arm  donees 
of  powers  of  sale  and  trustees  with  the  powers  given  in  the  text. 

(6)  The  trustees  take  by  Statute  23  &  24  Yiot  o.  145,  part  3, 
ample  powers  of  giving  receipt*  and  appointing  new  trustees.  The 
usual  powers  for  these  purposes  will  be  found,  supra,  Yol.  I.,  pp.  306 
and  346;  and  a  short  form  for  the  appointment  of  new  trustees 
taking  effect  under  the  statute  is  given  in  a  note  to  the  first  Prece- 
dent of  a  settlement,  infra,  voL  iii.,  part  2.  In  oases,  however,  such 
as  that  in  the  text,  where  the  settlor  will  be  abroad,  the  statutory 
power  exercisable  by  the  trustees  themselves,  or  their  representatives, 
is  the  most  appropriate.' 
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PRICKDKVT 
XXVII. 


1.  Parties. 


XXVIL 

GRANT  of  an  Advowson  (a)  by  Joint  Tenants 
with  a  Covenant  by  the  Vendors  to  pat  In- 
terest on  Purchase-Money  till  a  Vacancy. 


THIS   INDENTURE,  made,  &c,  between  A.   B.,  of, 
&c,  and  C.  D.,  of,  &c.  [vendor*],  of  the  one  part;  and 
2.  Witoesseth :    E.  F.,  of,  &c.  [purchaser],  of  the  other  part :  WITNESS- 

— consideration,    ETH,  that,  in  consideration  of  the  sum  of  £ upon 

the  execution  of  these  presents  to  the  said  A.  B.  and 

C.  D.  paid  by  the  said  E.  F.,  for  the  purchase  of  the  fee 

simple  of  the  advowson  and  hereditaments  hereinafter 

—receipt,  expressed  to  be  hereby  granted  (the  receipt  whereof  the 

— gnmt,  said  A.  B.   and  CD.  hereby  acknowledge):  They  the 

—parcels.  said  A.  B.  and  C.  D.  do  and  each  of  them  doth  hereby 

grant  unto  the  said  E.  F.,  his  heirs  and  assigns,  All 

that  the  advowson,  donation,  right   of  patronage,  and 

presentation  of  and  to  the  rectory  and  parish  church  of 

,  in  the  county  of -,  with  the  rights,  easements, 


[a)  With  respect  to  purchases  of  advowsofls,  see  supra,  p.  SO,  n.  (a) : 
Dart,  168,  164,  304,  309,  707.  A  wife  is  dowable  of  an  advowson: 
Co.  Lift.  379  a. ;  3  Cm.  Big.  7 ;  and,  therefore,  it  may  be  sometimes 
necessary  to  convey  the  advowson  to  uses  to  bar  dower. 

A  husband  will  be  tenant  by  the  curtesy  (see  supra,  p.  218,  n.),  even 
though  the  church  be  not  void  during  the  coverture :  Cru.  t.  xxL,  c  1, 
ss.  26—28 ;  and  if  a  husband  who  is  tenant  by  the  curtesy,  die  before 
the  church  is  filled,  the  executor  of  the  husband,  and  not  the  heir 
of  the  wife,  shall  have  the  turn:  Wats.  C.  L.  71,  4th  ed.  So  if  a 
husband  be  seised  of  an  advowson  in  right  of  his  wife,  and  the 
church  become  void  during  the  coverture,  the  husband  is  entitled  to 
present,  even  if  the  wife  die  before  the  presentation,  and  there  is  no 
issue  of  the  marriage;  but  if  the  wife  survive  the  husban'1  ox  if 
the  vacancy  fell  before  the  coverture,  she  or  her  executo 
present :  lb. ;  Co.  Lit.  351  a. 
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and  appurtenances,  And  all  the  estate,  &c. :  To  have  and      Prktoot 

to  hold  all  the  said  premises  hereinbefore  expressed  to  ' 

be  hereby  granted  Unto  the  said  E.  F.,  his  heirs  and      apvowbo*. 
assigns,  To  the  use  of  the  said  E.  F.,  his  heirs  and  3.  Habendum  to 
assigns :  And  each  of  them  the  said  A.  B.  and  C.  D.,  so  4™^^^^ 
far  as  relates  to  the  acts,  deeds,  neglects,  and  defaults  of  title  by  joint 
the  late  X.  Y.,  of,  Ac,  and  so  far  also  as  relates  to  the  acts,  tenante» 
deeds,  neglects,  and  defaults  of  himself  and  of  his  heirs, 
executors,  and  administrators,  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  (b)  with 
the  said  E.  F.,  his  heirs  and  assigns,  that,  notwithstand- 
ing any  thing  by  them  the  said  A.  B.  and  C.  D.  or  either 
of  them  or  the  said  X.  Y.  done,  omitted,  or  knowingly 
suffered,  they  the  said  A.  B.  and  G.  D.  now  have  power  —for  right  to 
to  grant  the  said  premises  hereinbefore  expressed  to  be  grant ; 
hereby  granted,  to  the  use  of  the  said  E.  F.,  his  heirs  and 
assigns ;  And  that  the  said  E.  F.,  his  heirs  and  assigns,  —for  quiet  en- 
may  at  all  times  hereafter  present  to  the  said  rectory  and  J  jm     ' 

parish  church  of aforesaid  whenever  the  same  shall 

become  vacant,  and  that  every  person  so  presented  may 
peaceably  and  quietly  be  inducted  and  enter  into  and 
upon  and  hold  and  enjoy  the  said  rectory  and  parish 
church,  and  the  parsonage  house,  glebe  lands,  and  tithe 
rent-charge  thereto  belonging,  with  the  rights,  easements, 
and  appurtenances,  without  any  interruption  or  disturb* 
ance  by  the  said  A.  B.  and  C.  D.  or  either  of  them,  or  any 
person  claiming  through  or  in  trust  for  them  or  either  of 
them,  or  through  or  in  trust  for  the  said  X.  Y. :  And  —free  from  in- 
that  free  and  discharged  from  or  otherwise  by  them  the  cum  ranoes ' 
said  A.  B.  and  C.  D.  or  one  of  them,  their  or  one  of  their 
freirs,  executors,  or  administrators,  indemnified  against  all 
estates,  incumbrances,  claims,  and  demands  created,  oc- 
casioned, or  made  by  the  saide  X.  Y.,  A.  B.,  and  G.  D.  or 
any  of  them,  or  any  person  claiming  through  or  in  trust 

for  them  or  any  of  them :  And  further,  that  they  the  said  —for  further 

asraranoe. 


(b)  As  to  the  form  of  covenants  for  title  by  joint  tenants  and 
tenants  in  common,  see  the  observations,  ante,  Yol.  I.  p.  114. 
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Pricediht      A.  B.  and  C.  D.  respectively  and  their  respective  heirs, 
and  every  person  having  or  claiming  any  estate,    right, 
ADvowBow.       title,  or  interest  in  or  to  the  said  premises,  through  or  in 
trust  for  them  the  said  X.  y.,  A.  B.,  and  C.  D.,  or  any  of 
them,  will  at  all  times,  at  the  cost  of  the  said  E.  F.,  his 
heirs  or  assigns,  execute  and  do  every  such  assurance  and 
thing  for  further  or  more  perfectly  assuring  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  to 
the  use  of  the  said  E.  F.,  his  heirs  and  assigns,  and  for 
enabling  him  and  them  to  present  to  the  said  rectory  and 
parish  church  whenever  the  same  shall  become  vacant, 
as  by  the  said  E.  F.,  his  heirs  or  assigns  shall  reasonably 
5.  Joint  and        be  required :  And  the  said  A.  B.  and  C.  D.  do  hereby 
^n^brrendorB  *or  themselves,  their  heirs,  executors,  and  administrators, 
to  pay  interest     and  each  of  them  doth  hereby  for  himself,  his  heirs,  ex- 
money  tiiTa         ecutors,  and  administrators,  covenant  with  the  said  E.  F., 
Yacwcjofthe      j^g  executors,  administrators,  and  assigns,  that  they  the 
said  A.  B.  and  C.  D.,  or  one  of  them,  their  or  one  of  their 
heirs,  executors,  or  administrators,  will,  from  the  date  of 
these  presents,  and  in  the  meantime  until  the  said  rectory 
and  parish  church  shall  next  become  vacant  after  the 
execution  of  these  presents,  pay  to  the  said  E.  F.,  his 
executors,  administrators,  or  assigns  interest  for  the  said 

purchase-money  of  £ ,  at  the  rate  of per  cent 

per  annum,  by  equal  half-yearly  payments,  on  the 

day  of and day  of ;  the  first  of  such  pay- 
ments to  be  made  on  the day  of next(c).    In 

witness,  &c. 


(<?)  There  is  nothing  simoniaoal  in  such  a  covenant:  Sveei  T. 
Meredith,  31  L.  J.  Ch.  817. 


living. 
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XXVIII. 

GRANT  by  a  Tenant  for  Life  (a)  of  the  Next  Pbesen-      Pmoidbnt 
tation  to  a  Rectory.  xxviii. 

HIXT 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c.    "g™' 
{vendor],  of  the  one  part;  and  C.  D.,  of,  &c.  [purchaser],  1.  Parties. 
of  the  other  part :  Whereas  the  said  A.  B.  is  seised  of  2.  Recital  of 
the  advowson  and  right  of  presentation  of  and  to  the  ' 

rectory  and  parish  church  of ,  in  the  county  of , 

for  the  term  of  his  life  as  tenant  by  the  curtesy  of  Eng- 
land :  And  whereas  the  said  A.  B.  has  agreed  to  sell 
to  the  said  C.  D.  the  first  or  next  turn  or  right  of  presen- 
tation in  and  to  the  said  rectory  and  parish  church,  if  the 
same  shall  become  vacant  during  the  life  of  the  said  A.  B., 

at  the  price  of :  And  whereas,  upon  the  treaty  for  3.  —  of  agree- 

the  said  sale,  it  was  agreed  that  the  said  A.  B.  should  Stecoye^u. 
enter  into  such  absolute  covenants  for  title  as  are  herein- 
after contained  (b):  NOW  THIS  INDENTURE  WIT-  4.  Witnessed: 


(a)  In  adapting  this  Precedent  to  the  ease  in  which  the  grant  of  Sale  of  next 
the  next  presentation  is  made  by  a  person  absolutely  entitled,  it  will  presentation, 
only  be  necessary  to  omit  the  words  referring  to  the  contingency  of  J  ^beohiielj 
a  vacancy  falling  during  the  life  of  the  tenant  for  life,  entitled ; 

A  contract  by  a  tenant  for  life  for  a  sale  of  a  next  presentation,   — by  tenant 
with  a  covenant,  that,  if  a  vacancy  do  not  happen  in  his  lifetime,  he,   for  life- 
his  heirs,  exeontors,  or  administrators  will  repay  the  money,  is  a 
valid  oontraot  and  covenant :    Dymohe  v.  Hobart,  1  Bro.  P.  G.  108. 
See  further,  supra,  p.  14,  n.  (a). 

(b)  In  the  case  in  the  text,  the  vendor  did  not  show  the  title  to  Absolute  cove- 
the  advowson,  and  the  purchase  was  made  in  reliance  on  his  cove-  nants  for  title* 
nants,  which,  of  course,  were  to  be  absolute.    Where  it  is  intended 

that  the  covenants  shall  be  absolute,  that  intention  should  be  stated 
in  the  recital,  to  prevent  an  allegation,  at  any  future  time,  that  the 
departure  from  the  usual  practioe  was  made  by  mistake,  and  oontrary 
to  the  intention  of  the  vendor :    Coldcot  v.  Hide,  1   Ch.  Ca.  15 ;  2 
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Prbcedejct 
XXVIII. 

NEXT 
PRBSBNTATIOH. 


grant, 
parcels. 

5.  Habeodom. 


6.  Absolute 
covenants  by 
vendor ; 


— for  right  to 
grant; 

— for  qniet 
enjoyment ; 


NESSETH,  that,  in  pursuance  of  the  said  agreement  in 

this  behalf,  and  in  consideration  of  the  sum  of  £ upon 

the  execution  of  these  presents  to  the  said  A.  B.  paid  by 
the  said  G.  D.  (the  receipt  'whereof  the  said  A.  B.  doth 
hereby  acknowledge),  he  the  said  A.  B.  doth  hereby  grant 
unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  All  that  the  turn  or  right  of  presentation  of 
and  to  the  said  rectory  and  parish  church,  which,  if  the 
said  rectory  and  parish  church  shall  become  vacant 
during  the  life  of  the  said  A.  B.,  shall  first  or  next 
happen  after  the  execution  of  these  presents :  To  have 
and  to  hold  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  unto  the  said  C.  D.,  his  executors, 
administrators,  and  assigns  (c) :  And  the  said  A.  B.  doth 
hereby  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  with  the  said  C.  D.,  his  executors,  admi- 
nistrators, and  assigns,  that  he  the  said  A.  B.  now  hath 
power  to  grant  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  unto  the  said  G.  D.,  his  executors, 
administrators,  and  assigns :  And  that  the  said  G.  D., 
his  executors,  administrators,  and  assigns,  may  present  to 
the  said  rectory  and  parish  church,  when  and  if  the  same 
shall  first  or  next  become  vacant  during  the  life  of  the 
said  A.  B.,  and  that  the  person  so  presented  may  peace- 
ably and  quietly  be  inducted  and  enter  into  and  upon,  and 


Freem.  173 ;  Fielder  v.  Studky,  Finch,  90 ;  Browning  v.  Wright, 
3  Bos.  &  Pal.  26  ;  Hesse  v.  Stevenson,  3  Bos.  &  Pal  575 ;  Sugd.  V. 
&  P.  172,  609.  See,  too,  Stannard  v.  Forbes,  1  Nov.  &  Per.  633; 
Bennett  v.  Fowler,  2  Beav.  302. 

(<?)  If  an  inoumbent  of  a  benefice,  with  cure  of  souls,  although  of 
a  less  annual  value  than  £8  in  the  king's  books,  be  instituted  to 
another  benefioe,  the  first  benefioe  is  absolutely  void  as  to  the  patron, 
exoept  for  the  purpose  of  lapse  ;  and,  therefore,  where  the  patron  of 
such  a  benefioe,  the  inoumbent  of  whioh  had  been  instituted  to 
another  benefioe,  sold  the  advowson,  it  was  held,  that  the  right  to 
the  presentation  did  not  pass  with  the  advowson :  AUton  v.  Atlay, 
2  Nov.  &  Per.  492 ;  see,  too,  HaUon  v.  Cove,  1  B.  &  Ad.  538; 
Apperley  v.  Bishop  of  Hereford,  9  Bing.  681 ;  Betkam  y.  Qreeo,  10 
BiDg.  352. 
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Pbbckdbbt 
XXVIII. 


■XXT 

PBESB1ITATIOV. 


hold  and  enjoy  the  said  rectory  and  parish  church,  and 
the  parsonage  house,  glebe  lands,  and  tithe  rentcharge 
thereto  belonging,  with  the  rights,  easements,  and  appur- 
tenances, without  any  interruption  or  disturbance  by  the 
said  A.  B.,  his  executors  or  administrators,  or  any  other 
person :  And  that  free  and  discharged  from,  or  otherwise  —free  from 
by  the  said  A.  B.,  his  heirs,  executors,  or  administrators  in«ambr»n«» 
sufficiently  indemnified  against  all  estates,  incumbrances, 
claims  and  demands  whatsoever :  And  further,  that  he  —for  farther 
the  said  A.  B.,  his  executors  and  administrators,  and  a8Saracce- 
every  person  having  or  claiming  any  estate,  right,  title,  or 
interest  in  or  to  the  said  premises  will,  and  at  all  times 
hereafter,  upon  the  request  of  the  said  C.  D.,  his  exe- 
cutors, administrators,  or  assigns,  but  at  the  cost  of  the 
said  A.  B.  (d),  his  executors  or  administrators,  execute 
and  do  every  such  lawful  assurance  and  thing  for  the 
further  or  more  perfectly  assuring  the  same  premises  unto 
the  said  C.  D.,  his  executors,  administrators,  and  assigns, 
and  for  enabling  him  and  them  to  present  to  the  said 
rectory  and  parish  church  when  and  if  the  same  shall  next 
become  vacant  during  the  life  of  the  said  A.  B.,  as  by  him 
or  them  shall  be  reasonably  required.    In  witness,  &c. 


xxrx. 


CONVEYANCE  in  Fee  by  Devisees  in  Trust  for  Sale 
of  an  Undivided  Moiety  of  Freeholds. 

THIS  INDENTURE  made,  &c,  between  A.  B.,  of,  &c, 

and  C.  D.,  of,  &c.  [vendors],  of  the  one  part ;  and  E.  F.,  of,  l.  Parties. 


PRBOKDENT 
XXIX. 

UHDIVIDKD 
MOIETY. 


(<J)  The  ooets  of  farther  assnranoes  are  thrown  upon  the  vendor,   Expense  of 
because  the  purchaser,  not  teeing  the  title,  can  only  frame  hia  con-  frrther  aBsu- 

j.u  j^xxi.  rance  when  the 

veyance  upon  the  vendors  statement.  ^tle  is  not 

Y  2  shown. 
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Pmobdsht 
XXIX. 

UNDIVIDED 

Moirrr. 

2.  Recites  seisin 
of  testator : 

3.  — bis  will, 


4. — and  death. 


5.  — agreement 
for  sale  by  the 
trustees. 


6.  Witnesseth: 
consideration, 


grants 
parcels, 


estate  clause. 


7.  Habendum, 


&c.  [purchaser],  of  the  other  part:  Whereas  G.  H.,  late 
of,  &c,  being  seised  in  fee  simple  in  possession  of  the  one 
equal  undivided  moiety  or  half  part  hereinafter  expressed 
to  be  hereby  granted  of  the  cottages,  lands,  and  heredita- 
ments situate  in ,  in  the  county  of ,  hereinafter 

described,  duly  made  and  executed  his  will,  dated  the 

day  of ,  and  thereby  devised  all  his  real  estates 

whatsoever,  and  parts  and  shares  thereof,  situate  at , 

in  the  said  county  of ,  and  elsewhere,  unto  the  said 

A.  B.  and  G.  D.,  their  heirs  and  assigns,  upon  trust  [recite 
trust  for  sale,  and  power  to  give  receipts] :  And  whereas 

the  said  G.  H.  died  on  the  day  of  ,  withont 

having  revoked  or  altered  his  said  will  (a) :  And  whereas 
the  said  A.  B.  and  C.  D.,  in  execution  of  the  said  trust 
for  sale  reposed  in  them  by  the  hereinbefore  recited  will, 
have  agreed  with  the  said  E.  F.  for  the  sale  to  him  of  the 
fee  simple  in  possession  of  the  said  moiety  or  half  part  of 
the  said  cottages,  lands,  and  hereditaments,  free  from 
incumbrances,  for  the  sum  of  £ :  NOW  THIS  IN- 
DENTURE WITNESSETH,  that,  for  effectuating  the 

said  sale,  and  in  consideration  of  the  sum  of  £ to  the 

said  A.  B.  and  C,  D.  upon  the  execution  of  these  presents 
paid  by  the  said  E.  F.  (the  receipt  whereof  the  said  A.  B. 
and  G.  D.  hereby  acknowledge),  they  the  said  A.  B.  and 
G.  D.  do,  and  each  of  them  doth  hereby  grant  unto  the 
said  E.  F.,  his  heirs  and  assigns,  All  that  the  one  equal 
undivided  moiety  or  half  part,  late  of  the  said  G.  H.,  of 
and  in  the  cottages,  lands,  and  hereditaments  situate,  &c, 
the  particulars  whereof  are  specified  in  the  schedule 
hereunder  written ;  And  of  and  in  [general  words] ;  And 
all  and  every  other  (if  any)  the  part  or  share,  and  all  the 
estate,  right,  title,  interest,  claim,  and  demand  of  them 
the  said  A.  B.  and  G.  D.,  and  each  of  them,  in,  to,  and 
upon  the  same  premises :  To  have  and  to  hold  all  the 
said  premises  hereinbefore  expressed  to  be  hereby  granted 


(a)  The  appointment  of  executors  and  the  probate  have  do  refer- 
ence to  real  estate,  and  therefore  it  ifl  unnecessary  to  allude  to  them 
in  the  recitals. 
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Unto  the  said  E.  F.,  his  heirs  and  assigns,  To  the  use  Preobdeot 

of  the  said  E.  F.,  his  heirs  and  assigns  for  ever  [covenant  XXIX* 

against  incumbrances  by  A.  B.  and  C.  J).,  supra,  p.  269].  undivided 

In  witness,  &c.  moiety. 

to  purchaser 

(Add  a  Schedule.)  **  ft* 


COPYHOLDS. 


1.  Parties. 


XXX. 

COVENANT  to  surrendeb  Copyholds  (a),  with  Cove-      Vwumn 
nantsfor  Tide.  xxx' 

OOV1HANT  TO 

THIS    INDENTUEE,  made,  &c,  between  A.  B.,  of,      ^!f™R 
&c.  [vendor],  and  E.  B.,  his  wife,  of  the  one  part ;  and 
C.  D.,  of,  &c.   [purchaser],  of  the  other  part:   WIT- 
NESSETH, that  in  consideration  of  the  sum  of  £ ,  JJE^d? 

upon  the  execution  of  these  presents  paid  by  the  said 
C.  D.  to  the  said  A.  B.  for  the  purchase  of  the  absolute 
inheritance  in  possession  of  the  hereditaments  hereinafter 
covenanted  to  be  surrendered  (the  receipt  whereof  the  receipt, 
said  A.  B.  doth  hereby  acknowledge),  He  the  said  A.  B. 
doth  hereby,  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenant  with  the  said  C.  D.,  his  heirs  and  3.— covenant  to 
assigns,  that  he  the  said  A.  B.  or  his  heirs,  and  the  said  ' 

E.  B.,  for  the  purpose  of  barring  her  right  of  freebench 
in  the  said  hereditaments,  and  all  other  necessary  parties 
(if  any),  will  forthwith,  at  the  cost  of  the  said  C.  D.,  his 
heirs  or  assigns,  surrender  into  the  hands  of  the  lord 

or  lady  of  the  manor  of ,  in  the  county  of , 

according  to  the  custom  thereof;  All,  &c.  [Parcels  from  4.— parcels, 
the  description  on  the  Court  Rolls] ;  to  which  said  here- 
ditaments the  said  A.  B.  was,  at  a  court  held  for  the 


(a)  With  respect  to  nature,  tenure,  and  assuranoe  of  copyholds, 
see  supra,  p.  188  et  seq. 
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Prkctbdkkt 
XXX. 

OOVENANT  TO 
8URRKHDER 
OOPTHOLDS. 


5.— to  the  use  of 
the  purchaser. 


6.  Covenants 
for  title, 


for  right  to 
surrender ; 


for  quiet  enjoy- 
ment, 


said  manor  on  the day  of ,  admitted  as  the 

heir  of  M.  N.,  deceased ;  And  also  all,  &c.  [parcels],  to 
which  said  last-mentioned  hereditaments  the  said  A.  B. 

was,  at  a  court  held  for  the  said  manor  on  the day 

of ,  admitted,  on  the  surrender  of  X.  Y.  {General 

words,  supra,  p.  208] :  To  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns,  according  to  the  custom  of  the  said 
manor,  by  and  under  the  rents,  fines,  suits,  and  sendees 
therefore  due  and  of  right  accustomed ;  And  further,  that 
in  the  meantime  and  until  the  said  hereditaments  and  pre- 
mises shall  be  surrendered,  in  pursuance  of  the  covenant 
hereinbefore  contained,  the  said  A.  B.  and  his  heirs  will 
stand  seised  of  and  will  hold  the  same  hereditaments  and 
premises,  In  trust  for  the  said  G.  D.,  his  heirs  and 
assigns  (b) ;  And  the  said  A.  B.  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with 
the  said  G.  D.,  his  heirs  and  assigns  (c),  that  notwith- 
standing anything  by  the  said  M.  N.,  or  by  him  the  said 
A.  B.,  or  by  the  said  E.  B.,  done,  omitted,  or  knowingly 
suffered,  they  the  said  A.  B.  and  E.  B.  now  have  power 
to  surrender  the  said  premises  hereinbefore  covenanted 
to  be  surrendered  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor; 
And  that  the  same  premises  shall  at  all  times  remain 
and  be  to  the  use  of  the  said  G.  D.,  his  heirs  and  assigns, 


Covenants  for 
title  to  copy- 
holds. 


(b)  This  declaration  will  enable  the  purchaser  to  obtain  a  vesting 
order,  or  an  order  to  oonvey  under  the  Trustee  Act,  1850,  in  the 
event  of  the  covenant  to  surrender  not  being  performed :  Be  CoUmg- 
tcoodt  6  W.  R.  536 ;  a  mere  covenant  to  surrender  is  no  more  than 
an  agreement  under  seal  to  sell,  and  does  not  make  the  infant  heir  of 
the  covenantor,  a  trustee  for  the  purchaser :  Re  Carpenter,  Kay  418; 
He  Propert,  22  L.  J.  Ch.  948. 

(c)  The  subject  of  covenants  for  title  to  copyholds  has  been  con- 
sidered, ante,  Vol.  i.  p.  Ill,  and  supra,  p.  193:  and  it  has  been 
shown,  that,  in  purchases  of  copyholds,  the  practice  of  making  the 
surrender  precede  the  ezeoution  of  the  deed  of  covenants  for  title  is 
preferable  to  taking  a  covenant  to  surrender.  Where  this  practice  is 
adopted,  the  deed  will  contain  (see  the  next  Precedent)  merely  cove- 
nants for  title. 
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according  to  the  custom  of   the  said  manor,  and  be      Pmoimht 

quietly  entered  into  and  upon,  and  held  and  enjoyed,  ' 

and  the  rents  and  profits  thereof  received  by  the  said     °ov*»axtto 

.  BURRMTDIR 

C.  D.,  his  heirs  and  assigns,  accordingly,  without  any      copyholds. 
interruption  or  disturbance  by  the  said  A.  B.  and  E.  B., 
or  either  of  them,  or  any  person  claiming  through  or  in 
trust  for  them  or  either  of  them,  or  the  said  M.  N.;  And  free  from  Sn- 
that  free  and  discharged  from,  or  otherwise  by  him  the  ' 

said  A.  B.,  his  heirs,  executors,  or  administrators,  suffi- 
ciently indemnified  against  all  estates,  incumbrances, 
claims,  and  demands  created,  occasioned,  or  made  by  the 
said  M.  N.,  A.  B.,  and  E.  B.,  or  any  of  them,  or  any  person 
claiming  through  or  in  trust  for  them,  or  any  of  them ; 
And  further,  that  the  said  A.  B.  and  E.  B.,  and  every  for  farther 
person  having  or  claiming  any  estate,  or  interest  in  the  M8urailoe- 
said  premises,  through  or  in  trust  for  them,  or  either  of 
them,  or  the  said  M.  N.,  will  at  all  times,  at  the  cost  of 
the  said  C.  D.,  his  heirs  or  assigns,  execute  and  do  every 
such  assurance  and  thing,  for  further  or  more  perfectly 
assuring  all  or  any  of  the  said  premises  to  the  use  of  the 
said  C.  D.,  his  heirs  and  assigns,  according  to  the  custom 
of  the  said  manor,  and  under  the  rents,  fines,  suits,  and 
services  therefore  due  and  of  right  accustomed,  as  by 
him  or  them  shall  be  reasonably  required.  In  witness, 
&c. 


XXXI. 


DEED  of  Covenants  for    Title  to    Copyholds   pre- 
viously SURRENDERED  to  ft  PURCHASER  (a). 

THIS  INDENTURE,  made,   Ac,  between  A.  B.,  of, 
&c.  [vendor],  of  the  one  part;  and  C.  D.,  of,  &c.  [pur- 

(a)  See  the  notes  to  Precedent  XXX. 


Phkckdrnt 
XXXI. 

OOVIfrANTS 
FOR  TITLE  TO 
SURRENDERED 

COPYHOLDS. 

1.  Parties. 
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Prbcedmi 
XXXI. 

OOVENAHTB 
FOB  TITLE  TO 
SU&ftKHDERKD 

OOPYHOLDfl. 

2.  Recites  sur- 
render for 
effectuating 
Bale. 


8.  Witoeaseih: 
consideration. 


rendor  cove- 
nants for  title. 


chaser],  of  the  other  part;  Whereas,  for  effectuating  a 
sale  by  the  said  A.  B.  to  the  said  C.  D.  at  the  price  of 

£ of  the  absolute  inheritance  in  possession  of  the 

hereditaments  hereinafter  recited  to  have  been  surren- 
dered, and  in  consideration  of  the  sum  of  £ this  day 

paid  by  the  said  C.  D.  to  the  said  A.  B.,  the  said  A.  B. 
[and  E.  B.  his  wife],  at  a  court  this  day  held  for  the 
manor  of in  the  county  of ,  hath  [have]  surren- 
dered into  the  hands  of  the  lord  of  the  said  manor, 
according  to  the  custom  thereof,  All,  &c.  [Parcels  from 
the  Court  Rolls],  To  the  use  of  the  said  C.  D.,  his  heire 
and  assigns;  and  thereupon  the  said  C.  D.  hath  been 
admitted  tenant  of  the  same  premises,  to  hold  the  same 
unto  the  said  C.  D.,  his  heirs  and  assigns,  according  to 
the  custom  of  the  said  manor,  by  and  under  the  rents, 
fines,  suits,  and  services  therefore  due  and  of  right 
accustomed:  NOW  THIS  INDENTURE  WITNESS- 
ETH, that  in  consideration  of  the  said  sum  of  £ 

paid  by  the  said  G.  D.  to  the  said  A.  B.  as  aforesaid  (the 
receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge), 
He  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  covenant  with  the  said  C.  D., 
his  heirs  and  assigns,  that  notwithstanding  anything  by 
him  the  said  A.  B.  or  any  of  his  ancestors  or  testators  [or 
by  the  said  E.  B.]  done,  omitted,  or  knowingly  suffered, 
he  the  said  A.  B.  hath  [or,  they  the  said  A.  B.  and  E.  B. 
have]  (b)  power  to  surrender  the  said  premises  herein- 
before recited  to  have  been  surrendered,  To  the  use  of 
the  said  C.  D.,  his  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor :  And  that,  <fcc.  [for  quiet 
enjoyment,  free  from  incumbrances,  and  for  further  assu- 


(b)  The  surrender  and  the  execution  of  the  deed  of  oovenant  are 
usually  contemporaneous  acts ;  and  therefore,  as  the  law  does  not 
recognise  parts  of  a  day,  it  is  right  that  the  vendor  should  covenant 
that  he  has  power  to  surrender.  Where,  however,  the  deed  is 
executed  on  a  day  subsequent  to  the  surrender,  the  oovenant  should 
be,  that,  at  the  time  of  the  surrender  hereinbefore  recited  to  have 
been  made,  the  said  A.  B.  had  power  to  surrender,  &c. 
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ranee,  supra,  p.  209  ;  and  ante,  Vol  I.  p.  191 ;  and  see  PMonmme 

also  supra,  p.  219,  n.  (c),  and  the  various  forms  of  cove-  " 

nants  there  referred  to,  and  post,  Precedent  XXXIV.,  p.  <*>™akw  *>* 

rtrtrt_          _       J                o  TITLE  TO 

336].      IN  WITNESS,  &C.  strKRWiMRED 

OOPYHOLDfl. 


XXXII. 


SURRENDER  of  Copyholds  to  a  Pubchasbr  by  a      **«oM>ftn> 

XXXII 

Tenant  in  Tail  in  possession,  and  Admittance  of         „_ ' 

PUBCHASEB  (a).  SffMJWMB  of 

OOPTBOLDBT 

Manor  of ,  in  the  \  ™Am  IW  TAIL- 

County  of ; 

BE  IT  REMEMBERED  that,  on  the  - — day. of — ~,  l.  Tenant  in  tall 
A.  B.,  of,  &c,  a  tenant  of  the  said  manor,  came  before  m  P°Bae88l0n» 

,  deputy  steward  of  the  said  manor,  for  that  turn 

and  purpose  only,  and  did,  out  of  Court,  in  considers-  t"1  co08^1*- 
tion  of  a  sum  of  £— — -  paid  to  him  by  C.  D.,  of,  &c,  paid  to  him,  and 
for  the  purchase  of  the  hereditaments  intended  to  be  fortft^Ting 
thereby  surrendered   as  thereinafter   expressed,  and  in 
pursuance  of  a  covenant  for  that  purpose  contained  in  a 
certain  indenture  bearing  even  date  herewith,  and  made 
between    [parties],  and  for  barring    and  defeating  all 
estates  tail  (b)  of  the  said  A.  B.,  whether  at  law  or  in 


(a)  As  previously  mentioned  (supra,  p.  195),  surrenders  and  ad-  Forms  of  sur- 
mittanoes  are  usually  prepared  by  the  steward  of  the  manors.    Their  renders  and  ad- 
form  and  language  vary  in  the  various  manors,  but  the  Precedent  in  nuttancea* 
the  text  is  in  the  terms  generally  employed,  and  may  be  taken  as  a 
guide  under  ordinary  oiroumstanoes. 

(o)  Copyholds  are  not  within  the  statute  De  donit,  13  Edw.  1.  o.  1,   Entails  of  copy- 
and  therefore  are  not  entailable  except  by  special  oustom :  Doe  v.  holds  how 
Truby,  2  W.  Bl.  946;  and  where  no  such  custom  exists  in  the  bamd- 
manor,  the  person  who  would  otherwise  be  tenant  in  tail  will  take  a 
fee  simple  conditional  at  common  law :  Doe  v.  Clark,  5  B.  &  Aid* 
458. 

Entails  in  copyholds  are  barred  aooording  to  the  provisions  of  the 
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Prbcemnt 
XXXII. 

SUftRBMTCft  OF 

COPYHOLD    BY 

TSWAKT  III  TAIL. 


Surrenders. 


2.  Parcels. 


3.  To  purchaser 
in  fee. 


4.  Admittance 
of  purchaser  ac- 
cordingly. 


equity,  of  and  in  the  hereditaments  intended  to  be  sur- 
rendered as  hereinafter  expressed,  and  all  remainders, 
reversions,  estates,  interests,  and  powers  to  take  effect 
after  the  determination  or  in  defeazance  of  such  estates 
tail,  respectively,  and  for  effectuating  the  sale  of  the  said 
hereditaments  to  the  said  C.  D.,  Surrender  out  of  his 
hands  into  the  hands  of  the  lord  of  the  said  manor  by 
the  hands  and  acceptance  of  the  said  deputy  steward  by 
the  rod  according  to  the  custom  of  the  said  manor 
[Parcels  from  Court  Rolls],  to  which  said  premises  the 
said  A.  B.  was  admitted  tenant,  to  hold  to  him  the  said 
A.  B.,  and  the  heirs  male  of  his  body,  at  a  .Court  held 

for  the  said  manor  on  the day  of ,  under  and 

by  virtue  of  the  last  will  and  testament  of  X.  Y.,  dated 

the day  of ,  and  proved  in  Her  Majesty's  Court 

of  Probate  (Principal  Registry)  on  the  day  of 

[General  Words — Estate  Clause] :  To  the  use  and 
behoof  of  the  said  C.  D.,  his  heirs  and  assigns,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said 
manor,  and  by  and  under  the  rents,  fines,  heriots,  suits, 
and  services  therefore  due  and  of  right  accustomed. 

Taken  and  accepted  this  —  day  of , 

before  me, , 

Deputy  Steward. 

Whereupon  the  said  C.  D.,  by ,  his  attorney  duly 

Fines  and  Recoveries  Aot,  3  &  4  Wm.  4,  o.  74,  a.  60 :  a  legal  estate 
tail  oan  be  barred  only  by  surrender ;  an  equitable  entail  may  be 
barred  either  by  surrender  or  deed.  Where  there  is  a  protector  of 
the  settlement  and  ha  oonsents  to  the  disposition  of  the  copyhold,  his 
consent  must  be  given  either  by  a  deed  entered  on  the  rolls,  or  to 
the  person  taking  the  surrender,  who  must  enter  the  consent  on  the 
rolls.  A  deed  barring  an  equitable  estate  tail  in  copyholds  must  be 
entered  on  the  court  rolls  within  six  calendar  months  after  its 
execution :  Honywood  y.  Foster,  30  Bear.  1 ;  Gibbons  v.  Snap*,  2 
N.  R.  56*3,  L.  JJ.,  on  appeal  from  M.  R. ;  but  no  surrender  or  deed 
for  barring  an  entail  in  copyholds  requires  enrolment  otherwise  than 
by  entry  on  the  Court  Rolls.  See  the  Fines  and  Recoveries  Act, 
ss.  60,  64,  Dart.  447,  and  the  Precedents  of  instruments  for  disentail* 
ing  copyholds,  infra,  Vol.  iii.  part  2. 
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authorised  in  that  behalf,  came  before  the  said  deputy      Pmscibdkht 


steward  on  the  said day  of ,  and  prayed  to  be  ' 

admitted  tenant  of  the  aforesaid  premises  by  -virtue  of    scBRwn>iRor 

the  said  surrender,  To  whom  the  lord  of  the  said  manor,   tuNAnt  in  tail. 

by  the  hands  of  the  said  steward,  granted  admittance  by 

the  rod,  according  to  the  custom  of  the  said  manor,  to 

hold  to  him  the  said  G.  D.,  his  heirs  and  assigns,  accord-* 

ing  to  the  custom  of  the  said  manor,  and  by  and  under 

the  rents,  lines,  suits,  and  services  therefore  due  and  of 

right  accustomed,  And  he  gave  to  the  lord  for  a  fine 

,  and  his  fealty  was  respited* 


XXXIII. 


BARGAIN  and  SALE  of  Copyholds  under  a  Powee  of     ^ggJJ* 
Sale  in  a  Will  (a)  to  Joint  Tenants*  — 

BARGAIN  AKD 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c,      oomoM. 


1.  Parties. 


and  C.  D.,  of,  &c.  [vendors],  of  the  one  part;  and  E.  F., 
of,  &c,  and  G.  H.,  of,  &c.  [purchasers],  of  the  other  part : 
Whereas  I.  K.,  late  of,  &c,  being  seised  of  and  entitled  ^1f^Jin°J 
to  the  copyhold  or  customary  (b)  hereditaments  hereinafter  oopyholda ; 
expressed  to  be  hereby  bargained  and  sold,  for  an  estate 
of  inheritance  to  him  and  his  heirs,  according  to  the 

custom  of  the  manor  ot ,  in  the  county  of  ■■  ■■■■,  duly 

made  and  executed  his  last  will  and  testament,  dated,  &c, 


(a)  As  to  the  operation  of  a  bargain  and  sale  under  a  power,  see 
ante,  Vol.  i.  p.  69,  and  supra,  p.  173 ;  the  present  form  may  be 
easily  adapted  to  the  case  of  freehold  estates.  Copyholds  are  within 
the  stat.  21  Hen.  8,  o.  4,  so  that  the  acting  executors  may  exercise  a 
power  of  selling  them  where  the  testator  died  before  13th  August, 
1859:  Peppercorn  v.  Wayman,  5  De  Cf.  ft  S.  230;  as  well  as 
under  the  stat.  22  &  23  Yiot.  o.  35,  s.  16,  where  the  testator  died 
after  that  date. 

(o)  Customary  freeholds  or  free  oopyholds  are  not  held  or  expressed 
to  be  held  at  the  will  of  the  lord,  but  only  according  to  the  custom 
of  the  manor  by  copy  of  court  roll. 
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Prboedbitt 
XXXIII. 

BARGAIN  AND 

SALE  Of 

COPYHOLDS. 

—to  be  sold  by 
executors; 


3.— of  death  of 
testator  sad 
probate  of  his 
will; 


and  thereby  directed  that  his  houses  and  lands  at  P. 
(being  the  said  hereditaments  hereinafter  expressed  to  be 
hereby  bargained  and  sold),  should  be  sold  by  his  execu- 
tors thereinafter  named  (c),  and  that  the  money  to  arise 
from  such  sale  should  be  applied  in  payment  of  his  just 
debts,  and  funeral  and  testamentary  expenses;  and  the 
said  testator  by  his  said  will,  appointed  the  said  A.  B. 
and  C.  D.  executors  of  the  same :  And  whereas  the  said 

I.  K.  died  in  the  month  of ,  without  having  revoked 

or  altered  his  said  will,  and  the  same  was  proved  by  the 
said  A.  B.  and  C.  D.  in  the court  of ,  on  the 


Dorises  of  copy- 
holds in  trust 
for  sale  so  as  to 
save  the  neces- 
sity of  the  ad- 
mittance of  the 
devisees  or  heir. 


(c)  It  is  usual  to  devise  copyholds  to  suoh  uses  as  the  executors  or 
trustees  shall  appoint,  and  in  default  of  appointment,  to  the  use  of 
the  trustees  in  trust  for  sale ;  but  the  same  object  is  attained  by  the 
will  in  the  text ;  and  in  either  case  a  purchaser  is  at  once  admitted 
under  the  will,  and  the  expense  of  the  trustees'  or  heir's  admittance 
is  saved :  Holder  v.  Preston,  2  Wils.  400 ;  Beal  v.  Shepherd,  Cro. 
Jao.  199 ;  Glass  v.  Richardson,  2  De  G.  M.  &  G.  658.  And  except 
that  the  point  has  been  thought  arguable,  it  is  hardly  necessary  to 
say  that  the  power  of  the  trustees  to  appoint  the  copyholds  to  a  pur- 
chaser is  not  taken  away  by  the  testator's  empowering  them  to  sell 
and  convey :  Reg.  v.  Sir  T.  Wilson,  1  N.  R.  55.  But  it  would  be 
otherwise  if  a  life  estate  preoeded  the  power,  for  it  would  be  neces- 
sary for  the  tenant  for  life  to  be  .admitted ;  and  the  admittance  of  a 
tenant  for  life  being  the  admittance  of  the  remainderman,  no  fine 
would  be  payable  on  the  admittance  to  the  estate  in  remainder  except 
by  special  oustom :  Phypers  v.  Eburn^  3  fiing.  N.  C.  250.  In  order, 
however,  that  the  admittance  of  the  trustees  or  the  heir  of  the 
testator  may  be  avoided,  it  is  necessary  that  the  sale  shall  take  place 
before  the  third  court  after  the  testator's  death ;  since  the  lord,  after 
making  due  proclamation  at  three  consecutive  courts  of  the  manor 
for  any  person  having  right  to  the  premises  to  claim  the  same  and  be 
admitted  thereto,  is  entitled  to  seize  the  lands  into  his  own  hands 
quousque,  as  it  is  called,  i.  e.  until  some  person  olaims  admittance : 
1  Watk.  Cop.  234 ;  1  Scriv.  Cop.  355.  See  a  reference  to  the  several 
statutes  saving  in  this  respect  the  rights  of  persons  under  disability : 
Wms.  E.  P.  343. 

A  tenant  for  life  of  copyholds  is  liable  to  bear  a  proportion  of  the 
expenses  of  appointing  a  new  trustee,  and  of  the  fine  payable  on  the 
trustees'  admission,  and  may  be  ordered  to  give  security  for  the  pay- 
ment of  his  contribution :  Carter  v.  Sebright,  26  Beav.  374. 
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day  of ;  And  whereas  the  said  A.  B.  and  C.  D.,      Pimmw 

.                                    .                                            XXXIII. 
in  pursuance  of  the  direction  in  the  said  will  contained,  * 

Lave  agreed  for  the  sale  of  the  said  hereditaments  to  the     BAMi111  AW> 

°  BALE  Of 

said  E.  F.  and  G.  H.,  at  the  price  of  £ :  NOW      copyholds. 

THIS  INDENTURE   WITNESSETH,  that,  in  pur-  ^of^acT 
suance  of  the  said  agreement,  and  in  consideration  of  the  for  8ale- 

sum  of  £ ,  &c.  (the  receipt,  &c.  [supra,  p.  276],)  They  *  WHne«eih : 

the  said  A.  B.  and  C.  D.,  by  virtue  and  in  exercise  of  the  "~°°  0Uf 

Said  power  for  this  purpose  given  to  them  by  the  said  will 
of  the  said  I.  K.,  and  of  every  or  any  other  power  enabling 
them  in  this  behalf,  do,  and  each  of  them  doth  hereby 
bargain  and  sell  unto  the  said  E.  F.  and  G.  H.,  their  — bargain  and 
heirs    and  assigns,  All  those,   &c.    [parcel* — general  __  '    ,. 
words] :  And  all  the  estate,  right,  title,  interest,  claim,  _and  all  the 
and  demand  whatsoever,  late  of  the  said  I.  K.,  in,  to,  and  "tate,  && 
iipon  the  said  premises  and  every  part  thereof:  To  have  6-  H***™*™* 
and  to  hold  all  the  said  premises  hereinbefore  expressed 
to  be  bereby  bargained  and  sold  unto  the  said  E.  F.  and 
G.  H.,  their  heirs  and  assigns,  To  the  use  of  the  said  ""t^*nieof 
E.  F.  and  G.  H.,  their  heirs  and  assigns,  as  joint  tenants, 
according  to  the  custom  of  the  said  manor,  and  by  and 
under  the  suits,  services,  rents,  fines,  and  heriots  there- 
fore due  and  of  right  accustomed.     [Covenants  by  A.  B. 
and  C.  D.  severally,  that  they  have  done  no  act  to  prevent 
their  exercising  their  power, — and  against  incumbrances  ; 
see  supra,  p.  241].    In  witness,  &c. 
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Preokdivt 
XXXIV. 

RELEASE    Of 

COPYHOLDS  AWD 

OOVEVAKT8  FOR 

TITLK. 

1.  Parties. 


2.  Recites* 
marriage  settle* 
moot  containing 
a  covenant  to 
surrender. 


XXXIV. 

RELEASE  of  Equitable  Interests  in  and  Covenants 
for  Title  to  Copyholds  previously  surrendered  to 
a  Purchaser  (a), 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c., 
and  C.  D.,  of,  <fec.  [trustees  for  sale  of  life  estate],  of  the 
first  part;  E.  F.,  of,  &c.  [tenant  for  life],  of  the  second 
part;  the  said  A.  B.  and  C.  D.,  and  G.  H.,  of,  &c.  [re- 
maindermen in  fee],  of  the  third  part;  I.  K.,  of,  &c. 
{trustee  on  Court  Rolls],  of  the  fourth  part;  and  L.  M., 
of,  &c.  [purchaser],  of  the  fifth  part :  Whereas,  by  an 
indenture  dated  the  26th  day  of  December,  1798,  and  ex- 
pressed to  be  made  between  [parties],  (being  a  settlement 
made  in  consideration  of  the  marriage  shortly  after 
solemnised  between  the  said  [husband  and  wife],  the  said 
[wife,  who  was  settlor]  and  the  said  [husband']  severally 
covenanted  with  the  said  [trustee],  his  heirs,  executors, 
and  administrators,  that  she  the  said  [settlor],  either  alone 
or  together  with  the  said  [husband],  as  the  case  might 
require,  or  the  heirs  of  the  said  [settlor],  should,  as  soon 
as  conveniently  might  be  after  the  solemnisation  of  the 
said  then  intended  marriage,  surrender  into  the  hands  of 

the  lord  or  lady,  lords  or  ladies,  of  the  manor  of ,  in 

the  county  of ,  according  to  the  custom  of  the  same 

manor,  two  messuages  or  tenements  and  other  heredita- 
ments therein  described,  of  which  the  said  [settlor]  was 
then  seised  for  an  estate  in  fee,  according  to  the  custom 
of  the  said  manor,  and  which  included  the  hereditaments 
hereinafter  expressed  to  be  hereby  released,  To  the  use 
of  the  said  [trustee]  and  his  heirs,  Upon  trust  to  pay  to 


Conveyance  ot  (a)  Contingent  interests  in  oopyholds  oan  be  oonveyed  under  the 

contingent  in-       Act  to  amend  the  Law  of  Real  Property,  8  &  9  Yiot.  e.  106;  pre- 
J»re" *■  k  ooPJ"     viously  to  the  passing  of  that  Aot  they  oould  he  oonyeyed  only  by 
way  of  contract  in  equity :  1  Scriy.  on  Cop.  135 ;  Dart,  450. 
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the  said  [settlor]  or  permit  her  to  receive  the  rents,  issues,      Pmchdiw 

and  profits  thereof  during  her  life,  for  her  sole  benefit ;  # 

And  from  and  after  her  decease,  Upon  trust  for  the  said      *«juai  of 

r  OOPYHOLW  AND 

£.  F.  during  his  life ;  And  from  and  after  the  decease  of   ootota™  *>& 

the  said  E.  F.,  then  in  trust  for  such  person  or  persons,         nxut' 

in  such  shares  and  manner  as  the  said  [settlor]  should  by 

will  or  codicil  appoint:  [Recites  settlor's  will  appointing 

the  premises  to  the  children  of  E.  F.  as  tenants  in  common 

in  fee — her  death,  and  probate  of  her  will,  supra,  p.  245] : 

And  whereas  no  surrender  was  made  by  the  said  [settlor]  $•  No  surrender 

of  the  said  premises  in  pursuance  of  the  said  covenant  tomary  heir  of  *" 

contained  in  the  hereinbefore  recited  indenture ;  and  the  «>▼«»»*» ; 

said  [settlor]  left  the  said  I.  E.,  her  youngest  son,  her 

heir  according  to  the  custom  of  the  said  manor:  And  4.— admittance 

whereas,  at  a  court  held  for  the  said  manor  (6)  on  the  tee; 

day  of ,  the  said  I.  K.  was  admitted  tenant  to 

the  said  premises  so  covenanted  to  be  surrendered  as 

aforesaid :  To  hold  the  same  unto  the  said  I.  K.,  his  heirs 

and  assigns,  according  to  the  custom  of  the  said  manor, 

&c,  Upon  the  trusts  of  the  said  indenture  of  settlement, 

and  the  appointment  so  made  as  aforesaid  in  pursuance 

thereof:  [Recites  a  conveyance,  18th  September,  1856,  by  5.— conveyance 

E.  F.,  of  his  life  estate  to  A.  B.  and  C.  D.,  in  trust  for  £rt£2L™ 

sale,  with  power  to  give  receipts] :  And  whereas  the  said  6.— state  of  tea- 

E.  F.  had  three  children  and  no  more  living  at  the  death  Sffi.11^' 

of  the  said  [settlor],  namely,  the  said  A.  B.,  G.  D.,  and 

G.  H.,  and  no  child  of  the  said  E.  F.  has  been  born  since 

the  death  of  the  said  [settlor],  and  it  is  deemed  improbable 

that  any  child  of  the  said  E.  F.  will  be  hereafter  born : 

And  whereas  the  said  A.  B.  and  C.  D.,  in  execution  of  the  7.— •greement 

"  .  .  for  sale ; 

aforesaid  trust  for  sale  in  the  hereinbefore  recited  inden- 
ture of  the  18th  day  of  September,  1856,  so  far  as  respects 
the  life  estate  of  the  said  E.  F.,  and  the  said  A.  B., 
C.  D.,  and  G.  H.,  so  far  as  respects  the  reversion  in  fee 


(b)  An  infant  may  act  as  the  deputy  steward  of  a  manor,  and  may 
take  the  examination  of  a  married  woman  disposing  of  her  oopyhold 
estate :  Eddleston  v.  Collins,  3  De  G.  M.  &  G.  1. 
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TITLE. 

8. — Apportion- 
ment of  pur- 
chase money  for 
life  estate  Mid 
remainder; 


9.— §orrender  to 


according  to  the  custom  of  the  aforesaid  manor  expectant 
upon  the  death  of  the  said  E.  F.>  lately  agreed  with  the 

said  L.  M.  for  the  sale  to  him,  at  the  price  of  £ » 

of  the  absolute  inheritance  in  possession  of  the  here- 
ditaments hereinafter  expressed  to  be  hereby  released, 
And  upon  the  treaty  for  the  said  sale  it  was  agreed  that 

£ should  be  the  apportioned  price  of  the  said  life  estate 

of  the  said  E.  F.,  and  £ the  price  of  the  said  reversion 

and  remainder ;  and  that  such  sale  should  be  effectuated 
by  the  surrender  hereinafter  recited  to  have  been  made 
by  the  said  I.  K.  to  the  use  of  the  said  L.  M.,  his  heirs 
and  assigns,  and  by  the  release  hereinafter  contained* 
and  that  such  covenants  should  be  entered  into  as  are 
hereinafter  contained  (c) :  And  whereas,  in  pursuance  of 
the  said  agreement  in  this  behalf,  and  for  effectuating  the 

aforesaid  sale,  on  the  ■        day  of ,  in  consideration  of 

£ paid  by  the  said  L.  M.  to  the  said  A.  B.  and  C.  D., 

as  the  trustees  of  the  hereinbefore  recited  indenture  of 
the  18th  day  of  September,  1856,  with  the  approbation  of 

the  said  E.  F.,  and  of  £ paid  by  the  said  L.  M.  to 

the  said  A.  B.,  G.  D.,  and  G.  H.,  for  their  own  benefit, 
and  which  sums  made  together  the  said  entire  purchase- 
money  of  £ ,  The  said  I.  K.,  at  the  request  and  by 

the  direction  of  the  said  A.  B.,  G.  D.,  and  G.  H.,  and  with 
the  approbation  of  the  said  G.  D.,  surrendered  out  of 

court  into  the  hands  of  the  lord  of  the  said  manor  of , 

according  to  the  custom  thereof,  the  said  hereditaments 


Covenants  re- 
specting a  de- 
fective title. 


(c)  These  covenants,  it  will  be  observed,  provide  against  a  defect 
in  the  title,  viz.,  the  possibility  of  the  birth  of  another  child  of 
E.  F.  Any  covenant  intended  to  provide  for  a  defect  in  title  which 
appears  on  the  faoe  of  the  conveyance,  should  be  so  expressed ;  for 
it  seems  doubtful  whether,  in  the  absence  of  an  expressed  intention, 
the  covenants  for  title  extend  to  defects  of  which  the  purchaser  has 
notice.  See  OgifoU  v.  Foljambe,  3  Mer.  53.  If  the  defect  can  he 
kept  off  the  faoe  of  the  conveyance,  the  oovenant  should  be  entered 
into  by  a  separate  instrument,  which  should  refer  to  the  defect,  or 
there  should  be  an  agreement,  signed  by  the  covenantor,  admitting 
the  existence  of  the  defect,  and  stating  that  the  same  is  intended  to 
be  included  in  the  covenant :  Dart,  356,  510. 
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hereinafter  expressed  to  be  hereby  released,  To  the  use  of      Prsokdewt 

the  said  L.  M.,  his  heirs  and  assigns ;  And  on  the day  " 

of  ,  the  said  L.  M.  was  admitted  tenant  of  the  same      **l»as«  °» 

,.,.,.  ,  .  COPYHOLDS  ARD 

hereditaments,  To  hold  to  him,  his  heirs  and  assigns,  ac-    ooyebanto  foe 
cording  to  the  custom  of  the  said  manor,  by  and  under  the         T"L* 
rents,  fines,  suits,  and  services  therefore  due  and  of  right  10-~" admit" 
accustomed:  NOW  THIS  INDENTURE  WITNESS-  n^WitneMeth : 
ETH,  that,  in  further  pursuance  of  the  said  agreements 
in  this  behalf,  and  for  further  effectuating  the  aforesaid 

sale,  and  in  consideration  of  the  said  sums  of  £ to  the  ~~ 0OMide,'ati,)n» 

said  A.  B.  and  G.  D.,  as  such  trustees  as  aforesaid,  with 

the  approbation  of  the  said  E.  F.,  and  £ to  the  said 

A.  B.,  C.  D.,  and  G.  H.,  for  their  own  benefit,  paid  by  the 

said  L.  M.  as  aforesaid  (the  receipt  of  which  said  sums  of  — receipt* 

£ and  £ respectively,  making  together  the  said 

purchase-money  of  £ ,  they  the  said  A.  B.  and  C.  D., 

and  the  said  A.  B.,  C.  D.,  and  G.  H.  hereby  respectively 
acknowledge),  They  the  said  A.  B.  and  C.  D.,  as  and  — rakwe. 
according  to  their  estate  and  interest  as  such  trustees  as 
aforesaid,  and  with  the  approbation  of  the  said  E.  F.,  and 
they  the  said  A.  B.,  C.  D.,  and  G.  H.,  as  and  according 
to  their  own  several  estates  and  interests,  do  and  each  of 
them  doth  by  these  presents  remise,  release,  and  quit 
claim,  and  he  the  said  E.  F.,  according  to  his  estate  and 
interest,  doth  by  these  presents  confirm  unto  the  said 
L.  M.,  his  heirs  and  assigns  [Parcels  by  the  description 
in  the  surrender] :    To  have  and   to    hold  the  said  12-  Habendum 
premises  hereinbefore  expressed  to  be  hereby  released  *°  purchaser. 
Unto  and  to  the  use  of  the  said  L.  M.,  his  heirs  and 
assigns,  according  to  the  custom  of  the  said  manor,  by  and 
under  the  rents,  fines,  suits,  and  services  therefore  due  and 
of  right  accustomed :  [Covenant  by  I.  K.  against  incum- 
brances, supra,  p.  249] ;  And  he  the  said  E.  F.,  so  far  as  J8-  CWnanta 
relates,  to  the  aforesaid  estate  for  the  life  of  him  the  said  tenant  for  life 
E.  F.  in  the  said  premises  {d)y  doth  hereby  for  himself,  ^remainder- 

(d)  See  and  compare  the  covenants- for  title  by  a  tenant  for  life  and 
remainderman,  supra,  p.  292,  where  an  entire  price  was  paid  for  the 
inheritance. 
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— for  right  to 
surrender  and 
release; 


— for  quiet 
enjoyment ; 


— free  from 
incumbrances ; 


his  heirs,  executors,  and  administrators,  and  they  the  said 
A.  B.,  C.  D.,  and  G.  H.,  so  far  as  relates  to  the  fee,  ac- 
cording to  the  custom  of  the  aforesaid  manor,  subject  only 
to  the  said  life  estate  in  the  same  premises,  do  hereby,  for 
themselves,  their  heirs,  executors,  and  administrators,  and 
as  separate  covenants  each  of  them  doth  hereby  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant  with 
the  said  L.  M.,  his  heirs  and  assigns,  that,  notwithstand- 
ing anything  by  them  the  said  E.  F.,  A.  B.,  C.  D.,  and 
G.  H.,  or  any  of  them,  or  by  the  said  [settlor]  or  any  of  her 
ancestors  or  testators,  done,  omitted,  or  knowingly  suffered, 
he  the  said  I.  K.  had,  at  the  time  of  the  surrender  herein- 
before recited  to  have  been  made  (e),  power  to  surrender, 
and  they  the  said  E.  F.,  A.  B.,  C.  D.,  and  G.  H.  now 
have  in  themselves  respectively  power   to  confirm  and 
release,  the  said  premises  hereinbefore  expressed  to  be 
hereby  released,  unto  and  to  the  use  of  the  said  L.  M., 
his  heirs  and  assigns,  in  manner  aforesaid ;  And  that  the 
said  premises  shall  at  all  times  remain  and  be  to  the  use 
of  the  said  L.  M.,  his  heirs  and  assigns,  and  be  quietly 
entered  into   and  upon,  and  held  and  enjoyed,  and  the 
rents  and  profits  thereof  received  by  the  said  L.  M.,  his 
heirs  and  assigns,  accordingly,  without  any  interruption 
or  disturbance  by  the  said  E.  F.,  or  by  the  said  A.  B., 
C.  D.,  and  G.  H.,  or  any  of  them,  or  any  other  child  of 
the  said  E.  F.,  or  any  person  claiming  through  or  in  trust 
for  such  several  persons  or  any  of  them,  or  through  or  in 
trust  for  the  said  [settlor]  or  any  of  her  ancestors  or  testa- 
tors ;  And  that  free  and  discharged  from  or  otherwise 
by  them  the  said  E.  F.,  A.  B.,  C.  D.,  and  G.  H.,  or  some 
or  one  of  them,  or  their  or  some  or  one  of  their  heirs,  ex- 
ecutors, or  administrators,  sufficiently  indemnified  against 
all  estates,  incumbrances,   claims,  and   demands  what- 
soever,  created,  occasioned,  or  made  by  the  said  E.  F., 


(e)  As  to  the  form  of  this  covenant,  where  the  surrender  and  the 
execution  of  the  deed  of  covenants  are  contemporaneous,  see  supra, 
p.  328,  n.  (o). 
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A.  B.,  C.  D.,  and  G.  H.,  or  any  of  them,  or  any  other 
child  of  the  said  E.  F.,  or  the  said  [settlor],  or  any  of  her 
ancestors  or  testators,  or  any  person  claiming  through  or 
in  trust  for  such  several  persons  or  any  of  them ;  And 
fubtheb,  that  they  the  said  E.  F.,  A.  B.,  C.  D.,  and  G.  H. 
respectively,  and  every  other  child  of  the  said  E.  F.,  and 
every  person  having  or  claiming  any  estate  or  interest  in 
the  said  premises,  through  or  in  trust  for  such  several 
persons,  or  any  of  them,  or  the  said  [settlor],  or  any  of  her 
ancestors  or  testators,  will  at  all  times,  at  the  cost  of  the 
said  L.  M.9  his  heirs  or  assigns,  execute  and  do  every  such 
assurance  and  thing  for  the  further  or  more  perfectly 
assuring  all  or  any  of  the  same  premises  to  the  use  of 
the  said  L.  M.,  his  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor,  and  under  and  subject  to  the 
rents,  fines,  suits,  and  services  therefore  due  and  of  right 
accustomed,  as  by  him  or  them  shall  be  reasonably 
required.    In  witness,  &c 
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XXXV. 


DEED  of  Enfranchisement^)  of  Copyholds  by  Grant, 
the  Lord  of  the  Manor  being  seised  in  Fee,  and  his 
Wipe  releasing  her  Dower ;  Covenant  for  Produc- 
tion of  Title  Deeds  and  Court  Rolls, 

THIS  INDENTURE,  made,  &c,  between  A.B.,of,  &c,  L  Parties, 
lord  of  the  manor  of  L.,  in  the  county  of  M.,  and  seised 


PRBOTOINT 

XXXV. 

nrnA*OHiro- 

MBKT  BT  GftAKT. 


(«)  Enfranchisement  is  the  conversion  of  copyhold  into  freehold  Copyholds,  how 
tenure,  and  is  effected  by  the  lord  either  conveying  the  fee  simple  to  enfranolused. 
the  copyholder,  or  releasing  to  him  the  seignorial  rights. 

Copyhold  lands  may  be,  or  may  have  been,  enfranchised  in  several 
ways.  First,  at  oommon  law,  by  a  oonveyanee  of  the  fee  simple  by 
the  lord  to  the  tenant  Secondly,  by  a  commutation  under  the  Copy- 
hold Act,  1S41  (4  &  5  Yict.  o.  35,  and  see  6  &  7  Vict  c. 23,  and  7  &8 
Viot  e.  55),  whereby  the  rents,  fines,  heriots,  lord's  rights  in  timber, 
and,  if  so  expressly  agreed,  the  rights  in  mines  and  minerals  may  be 
commuted  for  an  annual  rent-charge  and  a  small  fixed  nominal  fine 
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XXXV. 

XVFRAVCHISV- 
XKKT  BT  ORAST. 


Enfranchisement 
at  common  law. 


in  fee  simple  in  possession  of  the  same  manor,  and  6.  B. 
his  wife,  of  the  one  part,  and  C.  D.,  of,  &c,  a  copyholder 


on  death  or  alienation,  or  for  a  portion  of  land,  or  for  any  right  to 
mines,  or  for  anj  right  to  waste  in  lands  belonging  to  the  manor. 
Thirdly,  by  a  voluntary  enfranchisement  under  the  same  statute, 
which  may  be  of  all  or  any  portion  of  the  oopyholds  of  the  manor, 
and  which  may  be  either  in  consideration  of  a  sum  of  money  or  of 
a  rent-charge  in  fee,  or  of  lands  or  mines,  or  of  rights  of  common 
existing  within  the  manor.  Fourthly,  by  enfranchisement  under 
the  Copyhold  Act  of  1852  (15  &  16  Vict.  c.  51,  explained  by  16  &  17 
Vict.  o.  57) :  Cooke  on  Cop.  Enfr.,  105.  Enfranchisements  under 
these  statutes  are  effected  by  or  under  the  authority  of  the  copyhold 
commissioners,  and  full  information  respecting  the  modes  of  procedure 
before,  and  the  forms  of  deeds  and  notices  used  by  the  commissioners, 
will  be  found  in  the  works  of  Mr.  Cooke  and  Mr.  Shelford,  and  may 
be  obtained  from  the  commissioners.  Under  the  Enfranchisement 
Acts,  a  deed  of  enfranchisement  is  valid  independently  of  the  title  of 
the  lord :  Kerr  v.  Pawson,  25  Beav.  394,  and  27  L.  J.  Ch.  594.  Bat 
the  confusion  in  the  judgment  in  that  case,  Beav.  p.  407,  between 
commutation  under  the  82nd  sect,  of  the  4  &  5  Vict.  o.  35,  and  en- 
franchisement by  deed  under  the  same  Act,  or  under  the  48th  sect  of 
the  Copyhold  Act  of  1852,  appears  to  be  unwarranted  by  the  Acts; 
and  certainly  (contrary  to  the  statement  in  the  judgment)  the  48th 
seot.  allows  mines  and  minerals  to  be  included  in  the  enfranchisement 
if  with  the  expressed  consent  of  the  lord  and  tenant  The  judgment, 
in  citing  the  48th  sect.,  omits  that  power. 

The  precedents  in  the  present  work  are  confined  to  deeds  of  en- 
franchisement at  common  law,  where  the  lord  either  is  seised  of, 
or  has  power  to  convey  the  fee  simple ;  including  enfranchisements 
by  ecclesiastical  bodies  with  the  sanction  of  the  Church  Estates  Com- 
missioners. 

The  lord  must  either  be  seised  of,  or  have  power  to  convey  the  fee 
simple  of  the  manor ;  but  it  is  not  necessary  for  the  copyholder  to 
have  the  whole  copyhold  estate. 

The  practice  of  conveyancers  when  the  lord  is  seised  in  fee,  is  to 
make  the  enfranchisement  by  a  grant  of  the  fee,  not  simply  by  re- 
lease of  the  seignorial  lights :  when  the  enfranchisement  is  under  a 
power,  the  terms  of  the  power  must  be  complied  with.  The  word 
enfranchisement  does  not  seem  to  have  any  technical  operation ;  it  is 
used  to  express  the  intention  of  the  conveyance.  As  the  copyholder* 
by  accepting  an  enfranchisement,  takes  the  title  to  the  manor  subject 
to  all  rights  and  incumbrances  affecting  it,  the  wife  of  the  lord,  if 
she  has  a  right  of  dower,  must  join  in  the  enfranchisement  for  the 
purpose  of  releasing  her  right. 
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of  the  same  manor,  of  the  other  part :  WITNESSETH 
that  in  consideration  of  the   sum  of  £ upon  the 


Enfranchisement  may  be  made  to  the  heir  of  a  copyholder  before 
admittance ;  the  enfranchisement  being  a  recognition  by  the  lord  of 
the  heir's  title  to  the  copyhold,  and  possibly  an  implied  admission : 
1  J.  &  W.  613:  it  is  doubtful  if  a  surrenderee  or  devisee  oan 
before  admission  aooept  enfranchisement  so  as  to  extinguish  the  oopy- 
hold  estate,  though,  of  course,  any  enfranchisement  by  a  lord  having 
the  fee  would  pass  the  fee  simple  independently  of  the  copyhold  title : 
WiUon  y.  Allen,  1  J.  &  W.  611. 

It  has  been  suggested  that  the  common  power  of  sale  and  exohange 
of  a  manor  authorises  the  enfranchisement  of  the  oopyholds  of  the 
manor ;  but  what  little  authority  there  is  on  the  subject  seems  to  be 
against  the  proposition,  since  it  may  be  questioned  whether  a  power 
to  sell  the  manor  would  authorise  a  sale  separately  from  the  manor  of 
any  demesne  lands  which  had  fallen  into  the  lord's  hands. 

Where  the  lands  are  copyholds  for  lives,  the  transaction  must  par- 
take of  the  nature  of  a  sale,  as  well  as  of  an  enfranchisement ;  for, 
admitting  that  with  respect  to  the  life  interests  it  is  an  enfranchise- 
ment, still  with  regard  to  the  reversions  expectant  on  the  lives,  it 
must  be  deemed  a  sale.  The  ordinary  power  of  enfranchisement 
(such  as  that  recited  in  the  text)  can  hardly  be  considered  to  autho- 
rise an  enfranchisement  in  fee  simple  to  a  copyholder  for  lives ;  and 
if  it  do  not,  and  the  estate  for  lives  be  by  enfranchisement  oonverted 
into  a  freehold  lease  for  lives,  the  reversion  expectant  on  the  lease 
cannot  be  disposed  of  under  the  common  power  of  sale.  The  diffi- 
culty cannot  be  got  rid  of  by  surrendering  the  life  estate,  because  it 
is  obvious  that  the  sale  is  not  made  at  the  best  price  that  might  be 
obtained,  since  the  copyholder,  though  he  might  technically  surrender 
his  lifehold  estate,  would  undoubtedly  take  its  value  into  considera- 
tion in  the  price  he  gave  for  the  fee.  If  all  the  lives  have  dropped, 
it  is  clear  that  an  enfranchisement  cannot  be  made,  because  there  is 
no  copyholder  to  accept  it,  and  the  practicability  of  a  sale  depends 
on  the  question  already  referred  to,  the  validity  of  a  sale  of  the 
demesne  lands  separately  from  the  manor. 

It  is  usual  in  the  habendum  of  deeds  of  enfranchisement  to  express 
that  the  lands  are  granted  freed  from  the  copyhold  tenure,  and  from 
rents,  suits,  and  services ;  but  the  words  are  used  only  as  putting 
the  meaning  of  the  parties  beyond  a  doubt ;  they  cannot  be  deemed 
essential,  for  it  is  clear  that  the  effeot  of  an  enfranchisement  per  se 
is  to  free  the  lands  from  the  ancient  rents  and  services,  and  that 
they  could  not,  by  reason  of  the  statute  quia  emptores  be  saved 
even  by  an  express  reservation :  Bradshaw  v.  Lautton,  4  T.  £.  443. 


PRUOTOKNT 

XXXV. 

ENFRAW0HI8B- 
MRHT  BY  GRANT. 

2.  Witnesseth: 
— consideration, 


Common  power 
of  sale  does  not 
authorise  enfran- 
chisement— 
semble. 


Enfranchisement 
of  copyholds  for 
lives. 
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Frkobdeht 
XXXV. 

■WRANOHISl- 
KENT  BY  OBJLHT. 


—receipt, 
— enfranchise- 


executors  of  these  presents,  paid  by  the  said  C.  D.  to  the 
said  A.  B.  for  the  enfranchisement  of  the  hereditaments 
hereinafter  expressed  to  be  hereby  enfranchised,  and  for 
such  grant  of  commonage  as  is  hereinafter  contained  (the 
receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge), 
he  the  said  A.  B.  doth  hereby  enfranchise,  grant,  and 
release,  and  the  said  G.  B.,  with  the  concurrence  of  the 
said  A.  B.  and  for  the  purpose  of  extinguishing  her  right 


Enrolment  of 

enfranchisement 

deeds. 


Loss  and  re-grant 
of  rights  of 
common  on 
enfranchisement. 


Covenants  for 
production  of 
Court  Rolls  and 
title-deeds. 


A  deed  of  enfranchisement  should  be  enrolled  on  the  Court  Bolls; 
or  where  the  inrolment  would  be  inoonvenient  and  exposure  from 
the  length  of  the  deed,  a  notioe  of  it  should  be  entered  on  the  rolls; 
not  that  an  inrolment  or  notioe  on  the  Tolls  is  essential,  but  that  it  is 
a  convenient  mode  of  preserving  evidence  of  the  enfranchisement 

The  right  of  common  in  the  waste  of  the  lord  within  the  manor  is 
lost  by  enfranchisement,  even  though  the  conveyance  of  the  eopy- 
hold  be  with  all  appurtenances:  Seriv.  Cop.,  oh.  14,  and  eases 
there  cited.  But  a  re-grant  of  the  common  may  be  made  by  suf- 
ficient words :  WorUdge  r.  KingtwtU,  Gro.  EM*.,  794,  and  is  always 
inserted  as  a  usual  part  of  a  deed  of  enfranchisement. 

Even  if  the  right  of  common  were  not  re-granted,  it  would  subsist 
in  equity :  Styant  v.  8toker,  2  Vera.  250. 

A  right  of  common  in  the  waste  of  the  lord  without  the  manor,  or 
a  right  of  way  over  another  tenement,  or  any  other  easement  which 
belongs  to  the  land  and  not  to  the  copyhold  estate,  is  not  extin- 
guished by  enfranchisement.    Seriv.  ubi  supra. 

When  the  copyholder  holds  any  other  lands  than  those  which  am 
intended  to  be  enfranchised,  it  has  been  usual  to  insert  in  the  enfran- 
chisement deed  a  proviso  that  the  deed  shall  not  enfranchise  any 
other  tenements  held  of  the  lord  of  the  said  manor;  but  the  proviso 
is  clearly  superfluous,  and  should  be  omitted. 

A  purchaser  of  unenfranchised  copyholds  has  a  right  to  examine 
the  copies  of  the  rolls  relating  to  his  tenement  with  the  rolls  them- 
selves. By  accepting  an  enfranchisement,  the  copyholder  loses  his 
customary  right  to  inspect  the  rolls,  and  therefore  he  should  acquire 
a  fresh  right  by  means  of  a  oovenant.  In  praotioe,  the  lord  oovenants 
on  enfranchisement  to  produce  the  rolls  generally,  but  it  may  be 
doubted  if  he  can  be  required  to  covenant  for  the  production  of  mors 
than  those  affecting  the  particular  tenement.  The  better  course  is  to 
take  the  oovenant  for  production  by  a  separate  deed ;  but  where  the 
property  is  small  it  is  not  unusual  to  insert  in  the  deed  of  enfran- 
chisement a  short  oovenant  for  the  production,  generally,  of  the  Court 
Bolls  and  title  deeds  of  the  manor,  without  specifying  particular*. 
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of  dower,  doth  hereby  release  and  dispose  of  unto  the  said  Pmctdih* 

C.  D.,  his  heirs  and  assigns,  All  that  [Parcel*  from  the  " 

Court  Rolls]  to  which  said  tenement  and  hereditaments  "«a»ohot- 

MBMT  BT  GRANT. 

the  said  C.  D.  was  admitted  tenant  on  the  day  of 

,  and  which  said  tenement  and  hereditaments  are  now 


—parcels. 


better  known  and  described  as  [Parcel*,  supra,  pp.  210, 

213,  215  or  219 ;  General  words,  supra,  p.  208,  inserting 

immediately  before  the  estate  clause,  and  all  rents,  fines, 

heriots,  suits  and  services  due  or  payable  in  respect  of 

the  same  premises  or  any  of  them],  To  have  and  to  8-  Habendnm* 

hold  all  the  said  premises  hereinbefore  expressed  to  be 

hereby  enfranchised  unto  the  said  C.  D.,  his  heirs  and 

assigns*  discharged  from  the  copyhold  tenure  thereof,  and 

from  all  rents,  fines,  heriots,  suits,  and  services  in  respect 

thereof,  To  thb  use   of  the  said  C.  D.,  his  heirs  and 

assigns  for  ever,  [or  To  the  uses,  upon  the  trust,  and 

subject  to  the  power  hereinafter  declared,  expressed,  and 

contained} :  AND  THIS  INDENTURE  ALSO  WIT-  iJJgT111 

NESSETH,  that  for  the  consideration  aforesaid  he  the 

said  A.  B.  doth  hereby  grant,  and  the  said  G.  B.,  with  —  s™* rf 

commonage* 

his  concurrence  and  for  the  purpose  of  extinguishing  her 
right  of  dower,  doth  hereby  release  and  dispose  of  unto 
the  said  C.  D.,  his  heirs  and  assigns,  All  such  com* 
icoNAGE,  and  right  to  common  in,  upon,  and  over  all  or 
any  of  the  wastes  and  commonable  lands  of  the  said 
manor  of  L.  as  the  said  C.  D.  or  any  person  or  persons 
through  whom  he  claims,  held,  enjoyed,  or  was  entitled 
to  in  respect  of  and  as  appurtenant  to  all  or  any  of  the 
said  premises  hereinbefore  expressed  to  be  hereby  en- 
franchised, and  the  freehold  and  inheritance  of  all  such 
commonable  rights  as  aforesaid  in  the  same  or  the  like 
manner  as  the  said  G.  D.  or  his  customary  heirs  could 
have  used  or  exercised  the  same  if  the  said  premises  had 
not  been  enfranchised,  To  have  and  to  hold  all  the  5.  Habendum. 
said  premises  lastly  hereinbefore  expressed  to  be  hereby 
granted  unto  the  said  G.  D.,  his  heirs  and  assigns,  To 
the  use  of  the  said  G  D.,  his  heirs  and  assigns  for  ever 
[or  To  the  uses,  upon  the  trust,  and  subject  to  the  power 
hereinafter  declared,  expressed,  and  contained:  And  it 
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PRROTOKirr      ig  hereby  declared  that  the  enfranchisement  and  several 
XXXV 
*         grants  hereinbefore  contained  shall  respectively  operate 

KHFRANOHisx-     an(j  enure    ^fl  that  all  the  said  premises  hereinbefore 
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expressed  to  be  hereby  enfranchised  and  granted  shall 

remain  and  be  To  such  uses  [Dower  uses,  supra,  p.  211. 
A.  B.  may  be  dower  trustee,  otherwise  a  dower  trustee 

6.  Covenant*  for  mu*t  be  added  to  the  parties  as  of  the  third  part.]  [Cove- 
me-  nants  for  title,  supra,  p.  211,  or  p.  208  if  the  enfranchise^ 

ment  be  in  fee,  inserting  throughout  enfranchise  before 

7.  Covenant  f»r  grant] :  And  the  said  A.  B.  doth  hereby  for  himself,  his 
^u1  deed1 °f  d  heirs,  executors,  administrators,  and  assigns,  covenant  with 
Court  Bolls.         the  said  C.  D.,  his  heirs  [appointees,]  and  assigns,  that 

he  the  said  A.  B.,  his  heirs,  executors,  administrators,  or 
assigns,  unless  prevented  by  fire  or  other  inevitable  acci- 
dent, will  upon  every  reasonable  request  in  writing  by  the 
saidC.  D.,  his  heirs  [appointees,]  or  assigns,  or  any  person 
claiming  any  estate,  right,  title,  or  interest  in  or  to  the 
said  premises  hereinbefore  expressed  to  be  hereby  en- 
franchised, or  any  part  thereof,  at  the  cost  of  the  person 
requiring  the  same,  produce  and  show  at  such  times,  in 
such  places,  and  to  such  persons  as  he  or  they  shall 
require,  every  or  any  of  the  deeds  and  muniments  of 
title  to  the  said  manor  which  shall  for  the  time  being  be 
in  his  or  their  possession  or  power,  and  every  or  any  of 
the  Court  Bolls  of  the  said  manor  relating  to  the  same 
premises  for  the  manifestation,  defence,  and  support  of 
the  estate,  title,  and  possession  of  the  said  G.  D.,  his 
heirs  [appointees,]  or  assigns,  and  every  or  any  such  other 
person  as  aforesaid,  and  will  at  the  like  cost  make  and 
furnish  to  the  said  C.  D.,  his  heirs  [appointees,]  or  assigns, 
or  any  such  other  person  as  aforesaid,  such  true  copies, 
attested  or  unattested,  of  all  or  any  of  the  same  deeds, 
muniments,  and  Court  Bolls  as  he  or  they  may  require, 
and  will  in  the  meantime  keep  the  same  deeds,  muniments, 
and  Court  Bolls  respectively  safe,  whole,  uncancelled, 
and  undefaced.    In  witness,  &c. 
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DEED  of  Enfranchisement  [a)  of  Copyholds  forming      Prrckdbht 
Part  of  an  Estate  administered  in  the  Court  of  * 

Chancery.  iwfrakohi8e- 

M1HT  U1TDBR  A 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  <fcc.        P0W*R' 
[lord  of  one  moiety  of  the  manor]$  of  the  first  part ;  C.  D.,  *•  *krtiM. 
of,  <fcc.,  and  E.  F.,  of,  <fec.  [donees  of  a  power  of  enfran- 
chising the  other  moiety],  of  the  second  part;  G.  H.,  of, 
&c.  [tenant  for  life  of  the  second  moiety]  of  the  third  part ; 
I.  K.,  of,  &c,  and  L.  M.,  of,  &C.  [devisees  in  trust  of  the 
copyholds],  of  the  fourth  part :  [Recites  conveyance  of  one  2.  Recites  title 
moiety  of  the  manor  to  uses  to  bar  dower  in  favowr  of  ^J^"™.  3  ° 
A.  B.,  by  an  indenture,  27th  November,  1845 — Will  of 
X.  Y.,  devising  the  other  moiety  of  the  manor  to  trustees^ 
in  trust  for  Q.  H.  during  his  life,  and  empowering  the 
trustees  with  the  consent  ofG.H.to  enfranchise — Power 
for  trustees  to  give  receipts — Power  to  appoint  new  trustees 
who  might  exercise  all  the  powers  in  the  will— Death  of 
testator  and  of  some  of  the  trustees — Appointments  of 
A.  B.  and  C.  D.  to  be  trustees] :   And  whereas  N.  O.,  8.— win  deviabg 
late  of,  &c,  deceased,  duly  made  his  will,  dated  the  13th  thocoPyhold* 
day  of  March,  1847,  and  thereby  gave  all  his  freehold  and 
copyhold  lands  and  hereditaments,  with  the  appurtenances, 
unto  and  to  the  use  of  the  said  I.  K.  and  L.  M.,  their 
heirs  and  assigns,  upon  trusts  thereby  declared  thereof; 
And  the  said  testator  N.  O.   thereby  empowered    his 
trustees  for  the  time  being  to  agree  with  the  lord  or  lords, 
lady  or  ladies,  of  the  manor  or  manors  of  which  his  said 
copyhold  hereditaments  were  holden,  for  the  conversion 
into  freehold  of  any  of  his  copyhold  estates,  and  to  pay 
any  sum  or  sums  of  money  for  such  purpose,  and  he  fully 
authorised  and  empowered  his  said  trustees  for   that 


(a)  See  note  {a),  Precedent  XXXY. 
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XXXVI. 

MIFRAHCHMI- 

XKXT  UHDBE  A 

POWER. 

4.  death  and 
seisin  of  taste- 
tor; 


5.— admission  of 
tenants  to  copy- 
hold; 


6#— order  of 
Court  of  Chan* 
eery  empowering 
tenants  to  biing 
in  proposals  for 
obtaining  enfran- 
chisement ; 


7. — agreement 
of  tenants  with 
the  lords ; 


purpose  to  enter  into  all  agreements,  and  to  execute  all 
deeds  and  do  all  acts  which  might  be  necessary ;  And  he 
thereby  appointed  the  said  I.  K.  and  L.  M.  executors  of 
his  said  will ;  And  whereas  the  said  N.  O.  died  on,  &c, 
without  having  revoked  or  altered  his  said  will,  and  being 
at  the  time  of  his  death  seised  of  and  entitled  to  the 
copyhold  hereditaments  hereinafter  expressed  to  be  hereby 
enfranchised,  for  an  estate  of  inheritance,  according  to 

the  said  manor  of ,  of  which  the  same  hereditaments 

axe  or  (until  such  enfranchisement  thereof  as  is  expressed 
to  be  hereby  made)   were  holden :    And  whereas,  on 

the day  of ,  the  said  I.  K.  and  K  M.  were  duly 

admitted  out  of  court  as  tenants  to  the  said  hereditaments 
by  the  description  of  All  that,  &c. ;  To  hold  the  same 
premises  (subject  to  the  trusts  contained  in  the  said  will 

of  the  said  N.  O.)  of  the  lords  of  the  said  manor  of , 

at  the  will  of  the  lords,  according  to  the  custom  of  the 

said  manor,  by  the  yearly  rent  of  £ ,  and  the  fines, 

rents,  customs,  and  services  therefore  due  and  of  right 
accustomed :  And  whereas,  by  an  order  made  by  the 
Vice-chancellor  Sir  Richard  Torin  Kindersley,  on  the 
13th  day  of  December,  1856,  upon  the  petition  of  the 
said  I.  K.  and  L.  M.,  preferred  in  a  cause  in  which 
T.  P.  and  another  are  plaintiffs,  and  the  said  L.  M.  and 
others  are  defendants  (being  a  suit  instituted  for  the 
administration  of  the  estate  of  the  said  N.  O.  deceased), 
it  was  ordered  that  the  petitioners  should  be  at  liberty  to 
bring  in  before  the  judge  to  whose  court  the  said  cause 
was  attached  proposals  for  the  enfranchisement  of  the 
copyhold  estate  in  the  said  petition  mentioned  (being  the 
said  hereditaments  hereinafter  expressed  to  be  hereby 
enfranchised) :  And  it  was  ordered  that  the  further  hear* 
ing  of  the  said  petition  should  be  adjourned:  And 
whereas  the  said  I.  K.  and  L.  M.  as  such  devisees  in 
trust  as  aforesaid,  by  an  agreement  in  writing,  dated,  &c., 
contracted,  subject  to  the  approbation  of  the  said  judge, 
with  the  said  A.  B.  as  lord  as  to  one  undivided  moiety  of 


the  said  manor  of  - 


and  with  the  said  C.  D.  and  E.  F. 


as  trustees  under  the  will  of  the  said  X.  Y.,  who  was 


CONVEYANCES   ON   8  A  LIS.  847 

seised  in  fee  as  lord  of  the  other  undivided  moiety  of  the      Pmoidiht 

XXXVI 

same  manor,  with  the  consent  in  writing  of  the  said         ' 

G.  H.  for  the  purchase  by  way  of  enfranchisement  of  the    »»«■■■- 
fee  simple  and  inheritance  at  common  law  of  and  in  the        powml 


said  hereditaments  hereinafter  expressed  to  be  hereby 
enfranchised,  for  the  sum  of  £      ■   :  And  whereas,  in  J;— «ppnwii  ty 

.  Court  of  the 

pursuance  of  the  directions  given  by  the  said  Vice-Chan-  terms; 
cellar  Sir  Richard  Torin  Eindersley  (the  Judge  to  whose 
Court  the  said  cause  is  attached),  the  chief  clerk  of  the 
said  Judge  duly  made  his  certificate,  dated  the  ■    ■     day 
of  ,  whereby  he  certified  that  such  agreement  in 

writing  as  is  hereinbefore  mentioned  to  bear  date  the 

day  of had  been  entered  into  between  the  said 

parties  thereto   as    aforesaid,  and  had  been  approved 

of  as   a  proper  agreement  for  the  enfranchisement  of 

the    said    copyhold    estate,    and    such    certificate    has 

been  approved  of  by  the  said  Judge:  And  whereas,  £"^<fcTeaa 

by  an  order  made  by  the  said  Vice-Chancellor  on  the  manor; 

day  of ,  upon  the  aforesaid  application  of  the 

said  L  K.  and  L.  M.,  it  was  ordered  that  an  inquiry 
should  be  made  whether  a  good  title  could  be  made  by 

the  lords  of  the  said  manor  of to  such  manor ;  and 

if  a  good  title  could  be  made,  then  it  was  ordered  that 
a  proper  deed  or  proper  deeds  for  the  enfranchisement 
of  the  copyhold  estates  of  the  said  testator  N.  O.,  held 
of  the  said  manor,  upon  the  terms  and  conditions  men* 

tioned  in  the  said  agreement  dated  the day  of , 

should  be  approved  by  the  Judge  to  whose  Court  the  said 

cause  is  attached :  And  whereas  it  appears  by  the  certifi-  ?£^~title  and 

cate  of  the  chief  clerk  of  the  said  Judge,  dated  the  —  ohiaement 

day  of (and  approved  of  by  the  said  Judge),  that  a  Jff^^1*7 

good  title  can  be  made  by  the  lords  of  the  said  manor  of 

to  such  manor,  and  that  this  conveyance  has  been 

approved  by  the  said  Judge  as  a  proper  deed  for  the 
enfranchisement  of  the  copyhold  estates  of  the  said 
testator  N.  O.  held  of  the  said  manor,  pursuant  to  the 

hereinbefore  recited  order  of  the day  of :  And  11.— -payment  of 

whereas  the  payment  in  manner  hereinafter  mentioned  j^p^Med 
of  the  sum  or  consideration  money  of  £ ,  mentioned  for > 
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12.  Witnesseth: 


—consideration, 


— the  lord  of  one 
moiety  of  manor 
in  exercise  of  a 
power, 


—and  trustees  of 
the  other  moiety 
in  exercise  of  a 
power, 


in  the  said  agreement  of  the day  of ,  has  been 

or  is  intended  to  be  provided  for  by  the  order  of  the  said 
Court  of  Chancery  in  that  behalf  (6):  NOW  THIS 
INDENTURE  WITNESSETH,  that,  pursuant  to  the 

said  agreement  in  this  behalf,  dated  the day  of , 

and  of  the  order  or  orders  and  proceedings  of  the  said 
Court  of  Chancery  approving  of  such  agreement  and 
made  or  taken  for  effectuating  the  enfranchisement 
thereby  agreed  upon  and  intended  to  be  hereby  made, 

and  in  consideration  of  the  sum  of  £ to  be  paid  to 

the  said  A.  B.,  and  of  the  like  sum  of  £ to  be  paid 

to  the  said  C.  D.  and  E.  F.,  which  respective  sums  make 

up  together  the  said  sum  of  £ mentioned  in  the  said 

agreement  of  the day  of ,  And  in  exercise  of 

the  said  power  given  to  the  said  A.  B.  by  the  hereinbefore 

recited  indenture  of  the day  of ,  over  or  in 

relation  to  the  undivided  moiety,  comprised  in  and 
assured  by  the  same  indenture,  of  or  in  the  said  manor 

of ,  and  of  every  or  any  other  power  enabling  him 

the  said  A.  B.,  And  in  exercise  of  the  said  power  given 
to  or  vested  in  the  said  C.  D.  and  E.  F.  under  or  by 
virtue  of  the  said  will  of  the  said  X.  Y.,  and  the  said 

indentures  of  the day  of         ,  and day  of , 

[the  deeds  appointing  new  tmstees],  respectively,  or  some 
or  one  of  them,  over  or  in  relation  to  the  undivided 
moiety  comprised  in  and  devised  by  the  said  will  of  the 

said  X.  Y.  of  or  in  the  said  manor  of ,  and  of  every 

or  any  other  power  enabling  them  the  said  C.  D.  and 
E.  F.  or  either  of  them,  the  said  A.  B.  (so  far  as  relates 
to  the  fee  simple  at  common  law  of  one  undivided  moiety 


Purchase  money 
out  of  funds  in 
court,  when 
paid. 


(b)  When  a  purchase  is  made  out  of  funds  in  the  Court  of  Chan- 
cery the  Court  does  not  usually  direct  the  payment  of  the  purchase 
money  until  the  conveyance  has  been  executed.  Of  course,  this 
practioe  renders  it  necessary  to  make  a  special  stipulation  before- 
hand with  the  vendor ;  and  such  a  stipulation  had  been  made  in  the 
case  from  which  the  Precedent  in  the  text  is  taken.  The  purchaser 
should  take  care  that  proper  receipts  for  the  money  are  subsequently 
indorsed  and  signed  on  the  deed. 
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of  the  said  hereditaments,  the  entirety  whereof  is  in-      Pricbdiht 
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tended  to  be.  hereby  enfranchised,  doth  by  this  present  " 

deed   direct,   limit,   and  appoint,   and   also   (by  way  of     «w*Awwiai- 

further  assurance)  grant,  enfranchise,  and  confirm ;  And         rowan. 

the  said  C.  D.  and  E.  F.  so  far  as  relates  to  the  fee  18__appo.ntb7 

simple  at  common  law  of  the  other  undivided  moiety  of  *v  of  enfran- 

the  said  hereditaments,  and  for  the  purpose  of  making  an         m 

enfranchisement  of    such    undivided  moiety  with    the 

consent  of  the  said  G.  H.  testified  in  writing  by  his  being 

a  party  to  and  executing  these  presents),  do  by  this 

present  deed  dispose  of  and  appoint  (c)  [Parcels],  being  14.— parcels, 


(c)  The  power  under  which  the  enfranchisement  in  the  text  was 
made  was  created  by  a  very  meagre  form,  and  did  not  point  out 
the  mode  of  enfranchisement.  The  modern  form  of  power  defines 
the  manner  in  which  the  operation  is  to  be  performed,  namely,  by  re- 
voking the  uses  of  the  settlement  of  the  manor  and  appointing  the 
tenement  to  the  copyholder,  either  with  or  without  the  commons  and 
commonable  rights.  See  such  forms  ante,  Vol,  i.,  pp.  333  and  380. 
Where  the  power  has  been  given  in  such  a  form,  the  enfranchisement 
should  be  effected  in  the  manner  shown  below ;  and  in  cases  in  which 
great  brevity  is  desired,  the  reoital  of  the  settlement  may  be  omitted, 
the  reference  to  the  power  being  oontained  in  the  witnessing  part,  as 
in  Precedent  III.,  p.  212,  supra,  and  the  deed  of  enfranchisement 
being,  as  a  matter  of  precaution,  executed  in  the  presence  of,  and 
attested  by,  two  witnesses — a  mode  of  execution  made  by  the  22  & 
23  Vict.  o.  35,  s.  12,  sufficient  for  the  exeroise  of  any  power,  what- 
ever formalities  may  have  been  required  at  its  oreation : 

NOW  THIS  INDENTURE  WITNESSETH,  that,  Witnessed: 
in  pursuance  of  the  said  agreement,  and  in  consideration  —consideration, 
of  the  sum  of  £ ,  upon  the  execution  of  these  pre- 
sents paid  by  the  said  G.  H.  to  the  said  A.  B.  and  C.  D. 
with  the  consent  of  the  said  E.  F.  (the  receipt  of  which  —receipt, 

said  sum  of  £ the  said  A.  B.   and  C.  D.  hereby 

acknowledge),  They  the  said  A.  B.  and  C.  D.,  in  exercise  rerocation  of  old 
of  the   said  power  for  this  purpose  contained  in  the  *f mw*l!bj*% 
hereinbefore  recited  indenture,  and  of  every  other  power  W»J  of  enfran- 
enabling  them  in  this  behalf,  and  with  the  consent  of  the 
said  E.  F.  (testified  by  his  being  a  party  to  and  executing 
these  presents)  do  by  this  present  deed  absolutely  revoke 
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tenants  in  foe 
simple. 


the  hereditaments  to  which  the  said  I.  K.  and  L.  M. 
were  on  the day  of admitted  as  tenants  accord- 
ing to  the  custom  of  the  said  manor  of  — — ,  as  herein- 
before mentioned  [General  words,  omitting  the  estate 
clause]9  Unto  and  to  the  use  of  the  said  I.  K.  and 
L.  M.,  their  heirs  and  assigns,  as  freehold,  and  absolutely 


Witaieneth 
secondly : 


all  the  estates,  uses,  trusts,  powers,  and  provisoes,  which 
under  or  by  virtue  of  or  by  reference  to  the  hereinbefore 
recited  indenture  are  now  subsisting  or  capable  of  taking 
effect  in  the  freehold  and  inheritance  of  the  tenements 
and  hereditaments  hereinafter  expressed  to  be  hereby 
enfranchised,  and  do  appoint  and  enfranchise,  and  by 
virtue  of  their  estate  and  interest  grant  and  confirm 
[Parcels — General  words,  omitting  the  estate  clause], 
Unto  and  to  the  use  of  the  said  G.  H.,  his  heirs  and 
assigns,  freed  and  discharged  from  the  copyhold  tenure 
thereof,  and  from  the  rents,  fines,  heriots,  suits,  and 
services  therefore  due  and  of  right  accustomed:  AND 
THIS  INDENTURE  ALSO  WITNESSETH,  that,  in 
further  pursuance  of  the  said  agreement,  and  for  the 
consideration  aforesaid,  they  the  said  A.  B.  and  C.  D., 
in  exercise  of  all  and  every  of  the  powers  aforesaid,  and 
with  the  consent  of  the  said  E.  F.  (testified  as  aforesaid), 
do  by  this  present  deed  appoint,  and  by  virtue  of  their 
oommon,11*  estate  and  interest  grant  and  confirm,  All  such  common- 

age and  right  to  common  in,  upon,  and  over  all  or  any 
of  the  wastes  and  commonable  lands  of  the  said  manor 
of  '  ■  ,  as  the  said  G.  H.  or  any  person  or  persons 
through  whom  he  claims  held,  possessed,  or  enjoyed  in 
respect  of  and  as  appurtenant  to  all  or  any  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  enfran- 
chised, and  the  freehold  and  inheritance  of  all  such 
commonable  rights,  in  the  same  or  the  like  manner  ad 
the  said  G.  H.  or  his  customary  heirs  could  have  used 
or  exercised  the  same  if  the  aforesaid  premises  had  not 
been  enfranchised,  Unto  and  to  the  use  of  the  said 
G.  H.,  his  heirs  and  assigns. 


— re-appoint- 
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enfranchised  and  discharged  from  the  copyhold  tenure 
thereof,  and  from  all  rents,  fines,  heriots,  fealty,  suits, 
services,  and  customs  whatsoever  incident  thereto,  and 
also  freed  and  discharged  from  all  the  uses,  trusts,  powers, 
provisoes,  and  declarations  in  the  said  will  of  the  said 
X.  Y.  declared  and  contained  concerning  the  heredita- 
ments thereby  devised,  but  so  nevertheless  that  the  same 
premises  may  be  held  as  freehold,  Upon  the  trusts  ap- 
plicable thereto,  and  upon  which  the  same  ought  now 
henceforth  to  be  held  under  or  by  virtue  of  the  said  will 
of  the  said  testator  N.  O.,  regard  being  had  to  intervening 
circumstances ;  [Covenant  by  C.  D.  and  E.  F.  against 
incumbrances,  supra,  p.  241] ;  And  the  said  A.  B.,  as  to 
one  undivided  moiety  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  enfranchised,  and  the  power  of 
appointment  hereinbefore  expressed  to  be  hereby  exer- 
cised in  relation  to  such  undivided  moiety,  and  the  title 
to,  and  quiet  enjoyment,  and  freedom  from  incumbrances, 
and  further  assurance  of  such  undivided  moiety,  doth 
hereby  for  himself,  his  heirs,  executors,  and  adminis- 
trators; And  the  said  O.  H.,  as  to  the  other  undivided 
moiety  of  the  said  premises  and  the  power  of  appointment 
by  way  of  enfranchisement  hereinbefore  expressed  to  be 
hereby  exercised  in  relation  to  such  last-mentioned  undi- 
vided* moiety,  and  the  title  to,  and  quiet  enjoyment,  and 
freedom  from  incumbrances,  and  further  assurance  of 
such  undivided  moiety,  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said 
I.  K.  and  L.  M.,  their  heirs  and  assigns,  that,  notwith- 
standing anything  by  the  said  A.  B.  or  by  the  said  G.  H., 
or  any  of  his  ancestors  or  testators,  or  any  person  claim- 
ing through  or  in  trust  for  them  or  any  of  them,  respec- 
tively done,  omitted,  or  knowingly  suffered,  the  said 
A.  B.,  hath  power  to  appoint  and  assure,  the  said  premises 
in  manner  aforesaid,  and  he  the  said  G.  H.  hath  power 
to  give  such  consent  as  aforesaid,  and  the  said  C.  D.  and 
E.  F.  have  power  to  appoint  and  enfranchise  the  said 
premises  in  manner  aforesaid;  And  that  the  said  pre- 
mises shall  at  all  times  hereafter  remain  and  be,  so  far 
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16.  Corenanta 
for  title : 

—by  A.  B.  as  to 
one  moiety, 


— and  by  tenant 
for  life  as  to  the 
other  moiety  of 
manor; 


— for  right  to 
appoint  and 
enfranchise, 


/ 


— and  consent  to 
exercise  of 
power, 

— for  quiet 
enjoyment, 
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—free  from 
incumbrances ; 


— for  further 
assurance. 


as  regards  the  fee  simple  and  inheritance  at  the  common 
law  of  the  said  premises  (but  so  that  the  covenants  for 
title  hereinafter  contained  may  by  no  means  extend  to 
the  title  to  the  copyhold  or  customary  estate  subsisting 
in  the  said  premises  at  or  immediately  before  the  exe- 
cution of  these  presents),  To  the  use  of  the  said  I.E. 
and  L.  M.,  their  heirs  and  assigns,  and  be  quietly  entered 
into  and  upon,  and  held  and  enjoyed,  and  the  rents  and 
profits  thereof  received,  by  the  said  I.  K.  and  L.  M., 
their  heirs  and  assigns  accordingly,  without  any  inter- 
ruption or  disturbance  by  the  said  A.  B.  or  by  the  said 
G.  H.,  or  any  person  claiming  through  or  in  trust  for 
them  respectively,  or  through  or  in  trust  for  any 
of  the  ancestors  or  testators  of  the  said  G.  H. ;  And 
that  freed  and  discharged  from  or  otherwise  by  them 
the  said  A.  B.  and  G.  H.  respectively,  their  respective 
heirs,  executors,  or  administrators  sufficiently  indemnified 
against  all  estates,  incumbrances,  claims,  and  demands, 
created,  occasioned,  or  made  by  the  said  A.  B.  or  by  the 
said  G.  H.,  or  any  of  his  ancestors  or  testators,  or  any 
person  claiming  through  or  in  trust  for  them  or  any  of 
them  respectively;  And  further,  that  they  the  said 
A.  B.  and  G.  H.  respectively,  and  every  person  having 
or  claiming  any  estate  or  interest  in  the  said  premises, 
through  or  in  trust  for  them  respectively,  or  any  of  the 
ancestors  or  testators  of  the  said  G.  H.,  will,  at  all  times 
at  the  cost  of  the  said  I.  K.  and  L.  M.,  their  heirs  or 
assigns,  execute  and  do  every  such  assurance  and  thing 
for  the  further  or  more  perfectly  assuring  all  or  any  of 
the  said  premises  To  the  use  of  the  said  I.  K.  and  L.  M., 
their  heirs  and  assigns,  and  in  manner  aforesaid,  as  by 
the  said  I.  K.  and  L.  M.,  their  heirs  or  assigns,  shall  be 
reasonably  required  (d).    In  witness,  &c. 


(d)  It  would  seem  that  these  covenants,  so  far  as  they  affect  the 
tenant  for  life,  should  be  qualified  by  the  proviso,  supra,  p.  237. 
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CONVEYANCE  of  Freeholds  and  Covenant  to  sub-      Pmcbdkkt 
bender  Copyholds,  where  part  of  the  Pubchase-       xxxyil 
money  remains  secured  upon  the  Estate  (a).  vbebholds  and 

OOPTHOLDS,    PART 

THIS    INDENTURE,  made,  &c,  between  A.  B.,  of,   ™Z™™*- 
&c.  [vendor],  of  the  first  part;  C.  D.,  of,  &c.  [purchaser],     I,q  U3yPAI1)- 
of  the  second  part;  and  E.  F.,  of,  &c.  [dower  trustee],  of 
the  third  part :  Whereas  the  said  A.  B.  has  agreed  with  l.  Parties, 
the  said  C.  D.  for  the  sale  to  him  at  the  price  of  £1500,  2-  Becitescon- 
of  the  fee  simple  in  possession  of  the  hereditaments  here- 
inafter expressed  to  be  hereby  granted  and  covenanted  to 
be  surrendered  respectively,  free    from  incumbrances: 
And  whereas,  upon  the  treaty  for  the  said  sale,  it  was 
agreed  that  the  sum  of  £1000,  part  of  the  said  purchase-  ^7^^fent 
money,  should  be  retained  by  the  said  C.  D.,  and  that  purchase-money 
the  payment  thereof,  with  interest,  should  be  secured  to  ^^^^  on 
the   said  A.  B.,  his  executors,   administrators,  and  as- 
signs, by  a  mortgage,  in  manner  hereinafter  appearing, 
of  all  the  said  hereditaments  agreed  to  be  sold:  And 
whereas,  for  the  purposes  of  the  Act  of  Parliament  im-  i^S*^^ 
posing  an  ad  valorem  duty  upon  conveyances  on  sales  (b),  money  for  stamp 
it  has  been  agreed  that  the  sum  of  £1200,  part  of  the  dutj; 


(a)  It  was  formerly  usual,  where  part  of  the  purchase-money  was 
allowed  to  remain  on  mortgage,  to  secure  it  in  the  manner  shown  in 
this  Precedent ;  and  the  plan  is,  in  rare  instances,  still  adopted.  It 
is  not,  however,  to  he  recommended ;  the  better,  and  the  ordinary 
course  at  the  present  day  is  to  have  a  simple  conveyance,  treating 
the  whole  of  tile  purchase-money  as  paid,  accompanied  by  a  simple 
mortgage  in  fee  by  a  separate  deed. 

(6)  65  Geo.  3,  c.  184;  and  the  late  Stamp  Act,  13  &  14  Vict.  c. 
97,  has  not  made  any  alteration  in  this  respect :  the  apportionment 
is  rendered  necessary  by  the  duty  upon  the  copyholds  being  charged 
on  the  surrender.  The  apportionment  may  be  made  in  any  manner 
the  purchaser  pleases,  wholly  irrespective  of  the  relative  values  of 
the  different  properties,  and  it  may  be  done  so  as  to  reduce  the  duty 
to  a  minimum :  Dart,  342. 

vol.  n.  a  A* 


/ 
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Precedent 

xxxvii. 

FREEHOLDS  AND 
COPYHOLDS,  PART 
OF  PURCHASE 
MONET  REMAIN- 
ING UNPAID. 

5.  Witnesseth: 
consideration, 


receipt, 


grant  of 
freeholds ; 

6.  Habendum, 
— to  vendor  in 


said  purchase-money,  shall  be  the  price  of  the  said  here- 
ditaments expressed  to  be  hereby  granted,  and  that  the 
sum  of  £300,  the  residue  of  the  said  purchase-money, 
shall  be  the  price  of  the  said  hereditaments  hereinafter 
covenanted  to  be  surrendered:  NOW  THIS  INDEN- 
TURE WITNESSETH,  that,  in  pursuance  of  the  said 
agreement  in  this  behalf,  and  in  consideration  of  the  sum 
of  £500,  part  of  the  said  purchase-money  of  £1500,  paid 
to  the  said  A.  B.  by  the  said  C.  D.  upon  the  execution  of 
these  presents  (the  receipt  whereof  the  said  A.  B.  doth 
hereby  acknowledge),  and  in  consideration  of  the  sum  of 
£1000,  the  residue  of  the  said  purchase-money  secured  to 
be  paid,  with  interest,  to  the  said  A.  B.,  his  executors, 
administrators,  or  assigns,  in  manner  hereinafter  appear- 
ing, he  the  said  A.  B.  doth  hereby  grant  unto  the  said 
C.  D.  and  his  heirs  [Freehold  Parcels,  supra,  pp.  207, 210, 
213,  215,  or  219— General  Words,  supra,  p.  208] ;  To 
have  and  to  hold  all  the  said  premises  hereinbefoJte  ex- 
pressed to  be  hereby  granted,  Unto  the  said  C.  D.  and  his 
heirs,  To  the  use  of  the  said  A.  B.,  his  heirs  and 
assigns  (c),  subject  to  the  proviso  hereinafter  contained 


limitation  of  a 
mortgage  term. 


Proviso  for  cesser 
of  term. 


(c)  The  limitation  is  sometimes  "  To  the  use  of  the  said 
A.  B.,  his  executors,  administrators,  and  assigns,  hence- 
forth, for  a  term  of  1000  years  without  impeachment  of 
waste,  subject  to  the  proviso  hereinafter  contained  for 
the  cesser  of  the  said  term;  And  from  and  after  the 
cesser  or  determination  of  the  said  term  and  in  the  mean- 
time subject  thereto  [Limitation  to  purchaser  in  fee  or 
to  dower  uses]  ;"  but  a  mortgage  for  a  term  is  an  objectionable 
security,  since  a  term,  however  long,  does  not  bring  so  good  a  price 
on  a  sale  as  the  fee  simple  would  do,  and  yet  the  reversion  left  in 
the  purchaser  is  practically  valueless  to  him.  If  the  mortgage  be 
made  for  a  term,  the  habendum  will  be  followed  by  a  proviso  for 
cesser : — 

Provided  always,  and  it  is  hereby  agreed  and  de- 
clared, that  if  the  said  C.  D.,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  shall,  on  the day  of next 

[six  calendar  months  from  the  date],  pay  to  the  said  A.  B., 
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(that  is  to  say),  Provided  always,  and  it  is  hereby  agreed      ^5?yT?T 

and  declared  that  if  the  said  C.  D.,  his  heirs,  executors,  

administrators,  or  assigns,  shall  on  the day  of *™*?^8 1 *L 

7  °       7  J  COPYHOLDS,   PART 

next  [six  calendar  months  from  date]  pay  to  the  said  A.  B.,     or  purchase 
his  executors,  administrators,  or  assigns,  the  said  sum  of  "^"topaid*" 
JE1000,  the  balance  of  the  said  purchase-money  of  £1500,  7 
with  interest  for  the    same,  from    the  date    of   these  purchaser's  right 
presents,  at  the  rate  of  four  per  cent,  per  annum,  then  £  fcJ^Sjbg 
the  said  A.  B.,  his  heirs  or  assigns,  shall  at  any  time  balance  of  pur- 
thereafter,  upon  the  request  and  at  the  cost  of  the  said  hjferest.01167^ 
C.  D.,  his  heirs,  executors,  administrators,  or  assigns,  con- 
vey and  assure  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted,  To  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns  for  ever  [or  to  Dower  uses,svpra,p.2ll]  : 
AND  THIS  INDENTUBE  ALSO    WITNESSETH,  8.  Witnessed 
that,  in  further  pursuance  of  the  said  agreement,  and  for  secon  y : 
the  considerations  aforesaid,  He  the  said  A.  B.  doth  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  co- 
venant with  the  said  C.  D.,  his  heirs  and  assigns  [Cove-  Covenant  by 
nant  to  surrender  copyholds  to  the  use  of  purchaser,  his  J®°  ^JS?"" 
heirs  and  assigns,  supra,  p.  325] ;  And  further,  that,  not-  —for  title, 
withstanding  anything  by  him  the  said  A.  B.  [Covenants 
for  title  to  freeholds  and  copyholds,  ante,  Vol.  I.,  p.  194; 
see  also  the  forms  of  covenant  for  title,  supra,  p.  211]  : 
AND   THIS  INDENTUBE  ALSO  WITNESSETH,  9.  Witne-eth 
that,  in  further  pursuance  of  the  said  agreement  in  this     ir  y ' 
behalf,  and  for  further  securing  the  payment  of  the  said  sum 
of  £1000  with  interest,  he  the  said  C.  D.  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant  Covenant  by 
with  the  said  A.  B.,  his  executors  and  administrators,  that  re-surrender 
he  the  said  C.  D.,  or  his  heirs  and  all  other  necessary  copjkolds, 


his  executors,  administrators,  or  assigns,  the  sum  of 
£1000,  with  interest  for  the  same  in  the  meantime  at  the 
rate  of  four  per  cent,  per  annum,  then,  from  and  immedi- 
ately after  such  payment  shall  have  been  so  made  as  afore- 
said, the  said  term  of  1000  years  shall  absolutely  cease 
and  determine. 

A   A  2 
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Precedent 
XXXVII. 

FREEHOLDS  AND 
OOPTHOLDS,  PART 
OF  PURCHASE 
MONEY  REMAIN- 
ING UNPAID. 

5.  Witnesseth: 
consideration, 


receipt, 


grant  of 
freeholds; 

6.  Habendum, 

— to  vendor  in 
foe, 


said  purchase-money,  shall  be  the  price  of  the  said  here- 
ditaments expressed  to  be  hereby  granted,  and  that  the 
sum  of  £300,  the  residue  of  the  said  purchase-money, 
shall  be  the  price  of  the  said  hereditaments  hereinafter 
covenanted  to  be  surrendered:  NOW  THIS  INDEN- 
TURE WITNESSETH,  that,  in  pursuance  of  the  said 
agreement  in  this  behalf,  and  in  consideration  of  the  sum 
of  £500,  part  of  the  said  purchase-money  of  £1500,  paid 
to  the  said  A.  B.  by  the  said  C.  D.  upon  the  execution  of 
these  presents  (the  receipt  whereof  the  said  A.  B.  doth 
hereby  acknowledge),  and  in  consideration  of  the  sum  of 
£1000,  the  residue  of  the  said  purchase-money  secured  to 
be  paid,  with  interest,  to  the  said  A.  B.,  his  executors, 
administrators,  or  assigns,  in  manner  hereinafter  appear- 
ing, he  the  said  A.  B.  doth  hereby  grant  unto  the  said 
C.  D.  and  his  heirs  [Freehold  Parcels,  supra,  pp.  207,210, 
213,215,  or  219— General  Words,  supra,  p.  208];  To 
have  and  to  hold  all  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  granted,  Unto  the  said  C.  D.  and  his 
heirs,  To  the  use  of  the  said  A.  B.,  his  heirs  and 
assigns(c),  subject  to  the  proviso  hereinafter  contained 


limitation  of  a 
mortgage  term. 


Proviso  for  cesser 
of  term. 


(c)  The  limitation  ia  sometimes  "  To  the  use  of  the  said 
A.  B.,  his  executors,  administrators,  and  assigns,  hence- 
forth, for  a  term  of  1000  years  without  impeachment  of 
waste,  subject  to  the  proviso  hereinafter  contained  for 
the  cesser  of  the  said  term ;  And  from  and  after  the 
cesser  or  determination  of  the  said  term  and  in  the  mean- 
time subject  thereto  [Limitation  to  purchaser  in  fee  or 
to  dower  uses]  ;"  but  a  mortgage  for  a  term  is  an  objectionable 
security,  since  a  term,  however  long,  does  not  bring  so  good  a  price 
on  a  sale  as  the  fee  simple  would  do,  and  yet  the  reversion  left  in 
the  purchaser  is  practically  valueless  to  him.  If  the  mortgage  be 
made  for  a  term,  the  habendum  will  be  followed  by  a  proviso  for 
cesser : — 

Provided  always,  and  it  is  hereby  agreed  and  de- 
clared, that  if  the  said  C.  D.,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  shall,  on  the day  of next 

[six  calendar  months  from  the  date],  pay  to  the  said  A.  B., 
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(that  is  to  say),  Provided  always,  and  it  is  hereby  agreed       xxxyE* 

and  declared  that  if  the  said  C.  D.,  his  heirs,  executors,  

administrators,  or  assigns,  shall  on  the day  of ££^™T 

next  [six  calendar  months  from  date]  pay  to  the  said  A.  B.,     or  purchase 
his  executors,  administrators,  or  assigns,  the  said  sum  of   ^h^topaid1*" 
£1000,  the  balance  of  the  said  purchase-money  of  £1500,  7  _BUb-ect  to 
with  interest  for  the    same,  from    the  date    of   these  purchaser's  right 
presents,  at  the  rate  of  four  per  cent,  per  annum,  then  £  foTon^yhJg 
the  said  A.  B.,  his  heirs  or  assigns,  shall  at  any  time  balance  of  pur- 
thereafter,  upon  the  request  and  at  the  cost  of  the  said  Merest.011  7 
C.  D.,  his  heirs,  executors,  administrators,  or  assigns,  con- 
vey and  assure  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted,  To  the  use  of  the  said  C.  D.,  his 
heirs  and  assigns  for  ever  [or  to  Dower  uses,supra,p.%ll]  : 
AND  THIS  INDENTURE  ALSO    WITNESSETH,  8.  Witnesaeth 
that,  in  further  pursuance  of  the  said  agreement,  and  for  8econ  y : 
the  considerations  aforesaid,  He  the  said  A.  B.  doth  hereby, 
for  himself,  his  heirs,  executors,  and  administrators,  co- 
venant with  the  said  C.  D.,  his  heirs  and  assigns  [Cove-  Covenant  by 
nant  to  surrender  copyholds  to  the  use  of  purchaser,  his  ™*  ^hoidsT" 
heirs  and  assigns,  supra,  p.  325] ;  And  furtheb,  that,  not-  —for  title, 
withstanding  anything  by  him  the  said  A.  B.  [Covenants 
for  title  to  freeholds  and  copyholds,  ante,  Vol.  I.,  p.  194 ; 
see  also  the  forms  of  covenant  for  title,  supra,  p.  211]  : 
AND    THIS  INDENTURE  ALSO  WITNESSETH,  9.  Witnesseth 
that,  in.  further  pursuance  of  the  said  agreement  in  this     ir  y  * 
behalf,  and  for  further  securing  the  payment  of  the  said  sum 
of  £1000  with  interest,  he  the  said  C.  D.  doth  hereby,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant  Covenant  by 

.    .  ,         purchaser  to 

with  the  said  A.  B.,  his  executors  and  administrators,  that  re-surrender 
he  the  said  C.  D.,  or  his  heirs  and  all  other  necessary  copyholds, 


his  executors,  administrators,  or  assigns,  the  sum  of 
£1000,  with  interest  for  the  same  in  the  meantime  at  the 
rate  of  four  per  cent,  per  annum,  then,  from  and  immedi- 
ately after  such  payment  shall  have  been  so  made  as  afore- 
said, the  said  term  of  1000  years  shall  absolutely  cease 
and  determine. 

A  A  2 
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^xvST      parties  (if  any),  will,  immediately  after  the  said  premises 

hereinbefore  covenanted  to  be  surrendered  shall  have  been 

oonnrou*  pam  surrendered  to  the  use  of  him  the  said  C.  D.,  his  heirs 

o»  PTOOHAsi     and  assigns,  at  his  or  their  own  cost  be  admitted  thereto, 

mo  ottpaid.     and  will  immediately  thereupon  at  the  like  cost  surrender 

touseofYendor    ^e  same  premises  into  the  hands  of  the  lord  of  the  said 

u  mortgagee ;      manor  of ,  To  the  use  of  the  said  A.  B.f  his  heirs  and 

assigns,  according  to  the  custom  of  the  said  manor,  and  at 
and  under  the  rents,  fines,  heriots,  suits,  and  services 
therefore  due  and  of  right  accustomed ;  Subject,  never- 
theless, to  a  proviso  for  making  void  (d)  the  said  last- 
mentioned  surrender  corresponding  with  the  proviso  for 
redemption  hereinbefore  contained  (e) :  And  further, 
10.— fbrpeyment  that  he  the  said  C.  D.,  his  heirs,  executors,  or  admini- 

pL'SmLj,  8trat0™' wm' on. *•  • 8aid — day of — next>  w to 

the  said  A.  B.,  his  executors,  administrators,  or  assigns, 

the  said  sum  of  £1000,  with  interest  for  the  same  in  the 

meantime  at  the  rate  of  £         per  cent,  per  annum  :  And 

JJ££J?  that,  if  the  said  sum  of  £1000,  or  any  part  thereof,  shall 

remain  unpaid  after  the  said day  of next,  he 

the  said  C.  D.,  his  heirs,  executors,  or  administrators, 
will,  so  long  as  the  same  sum  or  any  part  thereof  shall 
remain  unpaid,  pay  to  the  said  A.  B.,  his  executors,  ad- 
ministrators, or  assigns,  interest  at  the  rate  aforesaid  for 
the  said  sum  of  £1000,  or  for  so  much  thereof  as  shall  for 
the  time  being  remain  unpaid,  by  equal  half-yearly  pay- 
ments on  the day  of and day  of [Add 

a  Power  of  sale — Proviso  for  quiet  enjoyment  by  purchaser 
till  default — and  Covenants  for  title  as  in  an  ordinary  mort- 
gage. See  the  Common  Forms  in  Mortgages,  ante,  VoL  I, 
and  see  the  Precedents  of  Mortgages,  infra.  Part  it.  (/)]. 
In  witness,  &c. 


(«*)  Copyholds  are  not  within  the  Satisfied  Terms  Act,  supia, 
p.  283,  n.  (a):  Dart,  191,  329. 

(e)  Or  "  with  the  proviso  hereinbefore  contained  for  the ' 
cesser  of  the  said  term  of  1000  years/'  if  the  freeholds  haie 
been  limited  to  the  vendor  for  a  term. 

(/)  If  the  mortgage  be  made  for  a  term,  the  following  clause  most 
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XXXVIII. 

CONVEYANCE    of  Freeholds    and    Copyholds    by  Preoedeht 

Mortgagees  under  a  Power   of  Sale,  the  Mort-  xxxvui. 

gagees    not    having    been    admitted    to    the    copy-  freeholds  ahd 

\    '  MORTGAGEES. 


THIS   INDENTURE,   made,  Ac,  between  A.  B.,  of,  l.  Parties. 
&c„  and  C  D.,  of,  &c.  [mortgagees],  of  the  one  part ; 
E.  F.,  of,  &c.  [ purchaser],  of  the  other  part :  Whereas  2.  Recites  »  con- 
on  the day  of ,  in  consideration  of  the  sum  of  derTthe0^- 

£ sterling,  being  the  produce  of  the  sale  of  a  sum  holds  to  secure 

of  £ JJ3  per  cent.   Consolidated  Bank  Annuities  gtockT**1^ 


1m  added  in  order  to  entitle  the  vendor  to  retain  the  deeds.  See  ante, 
Vol.i.,  p.  527:  — 

And  further,  that  he  the  said  C.  D.,  his  heirs  and  —that  vendor 
assigns,  will  henceforth,  during  the  continuance  of  the  said  Seeds? 
term  of  1000  years,  permit  and  suffer  the  said  A.  B.,  his 
heirs  and  assigns,  to  retain  all  the  deeds,  muniments,  and 
evidences  of  title  relating  to  the  said  premises  comprised 
in  the  said  term,  in  the  same  manner,  and  with  the  same 
powers  over,  and  privileges  concerning,  the  same  as  if  the 
said  A.  B.  had  continued  to  be  and  were  then  the  legal 
owner  of  the  freehold  and  inheritance  of  the  same 
premises. 

(a)  Mortgagees  of  copyholds  who  have  not  been  admitted,  have  Conveyances  of 
only  an  equitable  interest,  whioh  they  convey  to  a  pnrohaser  by  copyholds  on 
assignment;  and  they  must  procure  their  mortgagor  or  other  person  Jjjjfj^  mort" 
actually  seised  of  the  copyholds  to  make  an  actual  surrender  to  the 
purchaser.  .  See  Precedent  XXXIX.  infra.     If  the  mortgagor  or ' 
person  seised  will  not  make  the  surrender,  the  mortgagees  must  be 
admitted  on  the  previous  conditional  surrender,  and  must  themselves 
surrender  to  the  pnrohaser.    In  such  a  ease,  instead  of  an  assign- 
ment, there  will  be  a  covenant  by  the  mortgagees  to  surrender,  as  in 
an  ordinary  sale  of  copyholds ;  supra,  Precedent  XXX. 
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^jtvttt*      belonging  to  the  said  A.  B.  and  C.  D.,  paid  by  them  to 
"       G.  H.  [a  prior  mortgagee],  at  the  request  of  I.  K.  [the 

freeholds  ahd    mortgagor],  and  of  a  debt  of  £ being  due  and  owing 

mortgagees,  by  the  said  I.  K.  to  the  said  G.  H.,  the  copyhold  heredita- 
ments  hereinafter  expressed  to  be  hereby  assigned  were 
duly  surrendered  by  and  by  the  direction  of  the  said  I.  K. 
to  the  use  of  the  said  A.  B.  and  C.  D.,  their  heirs  and 
assigns,  subject  to  a  condition  for  making  void  the  same 
surrender  on  the  transfer  by  the  said  I.  K.,  his  heirs, 

executors,  administrators,  or  assigns,  of  the  sum  of  £ 

£3  per  cent.  Consolidated  Bank  Annuities  into  the  names 
or  name  of  the  said  A.  B.  and  C.  D.,  or  the  survivor  of 
them,  his  executors  or  administrators,  or  their  or  his 

assigns,  on  the day  of then  next,  and  payment 

in  the  meantime  to  them  or  him  by  the  said  I.  K.,  his 
heirs,  executors,  administrators,  or  assigns,  of  interest 

on  the  sum  of  £ sterling,  after  the  rate  of  5  per 

cent,  per  annum,  and  subject  thereto,  the  same  heredita- 
ments were  surrendered  to  the  use  of  G.  H.,  his  heirs 
and  assigns,  subject  to  a  condition  making  void  the  said 
last  mentioned  surrender  on  payment  by  the  said  I.  K, 
his  heirs,  executors,  administrators,  or  assigns,  to  the  said 
G.  H.,  his  executors,  administrators,  or  assigns,  on  demand 

8.  Mortgage        0f  the  sum  of  £ with  interest :  And  whereas  by  an 

o  ree  o  as,  ^  jenture  dated  the  same day  of ,  and  expressed 

to  be  made  between  [parties],  for  the  considerations  afore- 
said, the  freehold  hereditaments  hereinafter  expressed  to 
be  hereby  granted  with  other  hereditaments,  were  assured 
by  and  by  the  direction  of  the  said  I.  K.,  to  the  use  of  the 
said  A.  B.  and  C.  D.,  their  heirs  and  assigns,  subject  to  a 
proviso  therein  contained  for  the  redemption  thereof  cor- 
responding with  the  hereinbefore  recited  proviso  for  the 

—power  of  sale     redemption  of  the  said  copyhold  hereditaments;  And  it 

wpfykSd8d8  Md  . was  thereby  declared  that  it  should  be  lawful  for  the  said 
A.  B.  and  C.  D.,  or  the  survivor  of  them,  his  executors  or 
administrators,  or  their  or  his  assigns,  at  any  time  or  times 

after  the  said  day  of then  next,  without  any 

further  consent  on  the  part  of  the  said  I.  K.,  his  heirs  or 
assigns,  or  of  the  said  G.  H.r  his  heirs,  executors,  ad- 
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ministrators,  or  assigns,  to  sell  the  said  freehold  heredi-  Prioedbw 

XXXVIIL 
taments  thereby  granted,  and  the  said  copyhold  heredita-  

ments  hereinbefore  recited  to  have  been  surrendered,  or  **»*holw  An 

...               rn       .            .                                             __             _                                  _  COPYHOLDS  BY 

any  of  tnem  [Jtiecite  the  power  to  seU  and  convey — the  mortgagees. 


Clause  exonerating  purchasers  from  enquiring  as  to  pro- 
priety  of  sale  —  and  the  Receipt  clause,  omitting  all  the 
other  provisions  of  the  power  of  sale] :  And  whereas  the  4.  Mortgage 
said  principal  moneys  and  bank  annuities  the  payment    e  l  Bubostin*# 
and  re-transfer  whereof  are  intended  to  be  secured  as  here- 
inbefore recited,  have  not  been  repaid  or  re-transferred : 
And  whereas  the  said  A.  B.  and  C.  D.,  in  exercise  of  the  5.  Agreement 
said  power  contained  in  the  hereinbefore  recited  inden-  ™^e  under 
tare,  have  agreed  to  sell  to  the  said  E.  F.,  at  the  price  of 

£ ,  the  hereditaments  hereinafter  expressed  to  be 

hereby  granted  and  assigned  respectively,  free  from  incum- 
brances: And  whereas  the  said  A.  B.  and  C.  D.  have  6.  Mortgagees 
not  been   admitted  tenants  of  the  said  hereditaments  Jetted  to & 
hereinafter  expressed  to  be  hereby  assigned :  NOW  THIS  copyholds. 
INDENTURE   WITNESSETH,  that  for  effectuating  7-  WitaWMe*  • 
the  said  sale,  and  in  pursuance  of  the  said  agreement,  and  *        • 

in  consideration  of  the  sum  of  £ ,  upon  the  execution  —consideration, 

of  these  presents,  paid  by  the  said  E.  F.  to  the  said  A.  B. 
and  C.  D.  (the  receipt  whereof  they  hereby  acknowledge),  —receipt, 
they  the  said  A.  B.  and  C.  D.  do,  and  each  of  them  doth, 
hereby  grant  and  release  unto  the  said  E.  F.,  his  heirs  —grant, 
and  assigns    [Parcels,  supra,  p.  210],  And  all  other  (if  —freehold 
any)  the  freehold  lands  and  hereditaments  particularised  boundaries6  bein 
in  the   said    schedule   or  delineated   on  the   said  plan  ™><listingmsh- 
[Oeneral  Words,  supra,  p.  208  :] ;  To  have  and  to  hold  8  ^b^nm. 
all  the  said  premises  expressed  to  be  hereby  granted  unto 
the  said  E.  F.,  his  heirs  and  assigns,  discharged  from  all 
principal  moneys,  bank  annuities,  and  interest  intended 
to  be  secured  by,  and  from  all  claims,  demands,  and  right 
or  equity  of  redemption  under  the  said  indenture  of  the 

day  of ,  To  the  use  of  the  said  E.  F.,  his  in  fee. 

heirs  and  assigns,  for  ever :  AND  THIS  INDENTUEE  *>.  Witneaseth 
ALSO    WITNESSETH,  that  for  further  effectuating  y : 

the  said  sale,  and  in  further  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid,  they  the  said 
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XXXVIII. 

FBBBHOLD8  AKD 
COPYHOLDS  BY 
MOKTOAGSS8. 

— bargain  and 
sale, 

—copyhold 
parcels. 

10.  Habendum, 


in  fee. 


11.  Declaration 
apportioning 
purchase-money 
between  free- 
holds and  copy- 
holds. 


A.  B.  and  C.  D.,  do  and  each  of  them  doth  hereby  assign 
unto  the  said  E.  F.,   his  heirs  and  assigns  [Copyhold 
parcels,  supra,  p.  210],  and  all  other,  if  any,  the  copyhold 
lands  and  hereditaments  particularised  in  the  said  schedule 
or  delineated  on  the  said  plan  [General  Words],  To  hate 
and  to  hold  the  said  premises  hereinbefore  expressed  to  be 
hereby  assigned  unto  the  said  £.  F.,  his  heirs  and  assigns, 
discharged  from  all  principal  moneys,  bank  annuities,  and 
interest  intended  to  be  secured  by,  and  from  all  claims, 
demands,  and  right  or  equity  of  redemption  under  the 
said  surrender  and  indenture  hereinbefore  recited  re- 
spectively, To  the  use  of  the  said  E.  F.,  his  heirs  and 
assigns,  to  be  holden  at  the  will  of  the  lord  and  accord- 
ing to  the  custom  of  the  manor  of ,  in  the  county  of 

,  at,  under,  and  subject  to  the  rents,  fines,  suits,  and 

services  therefore  due  and  of  right  accustomed :  And  it 
is  hereby  declared,  for  the  purposes  of  the  Act  of 
Parliament  imposing  ad  valorem  stamp  duties  upon  con- 
veyances on  sales  (6),  that  £ ,  part  of  the  said  purchase- 
money  of  £ ,  shall  be  the  consideration  for  the  sale 

of  the  said  freehold  hereditaments  hereinbefore  expressed 

to  be  hereby  granted,  and  £ the  residue  thereof  shall 

be  the  consideration  for  the  sale  of  the  said  copyhold 
hereditaments  hereinbefore  expressed  to  be  hereby 
assigned  [Covenant  by  A.  B.  and  C.  D.  against  inctww- 
brances,  supra,  p.  269,  and  if  necessary  for  production  of 
the  deeds  mentioned  in  a  second  schedule,  infra,  Prece- 
dent LXXVL]    In  witness,  &c. 

Add  Schedules. 


(b)  See  supra,  p.  353,  n.  (b). 
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XXXIX. 

SURRENDER  of  Copyholds  by  the  Mortgagor  accom-      Precede** 

XXXIX 
panying  the  last  Precedent.  * 

SUBBSKDEB  OF 
OOPTHOLM  ON 

Manor  of ,  in  the!  BE  IT  REMEMBERED  that,        sale  by 

County  of ,    J  on  the day  of ,  I.  K.,      *°™A0™» 

of  &c.   [mortgagor],  by ,  of ,  his  attorney  duly  *•  Mortgagor, 

authorised  in  that  behalf,  came  before ,  the  steward 

of  the  said  manor,  out  of  court,  and  then  and  there  for 
the  purpose  of  ratifying  and  confirming  a  sale  made  by  —in  confirmation 
A-  B.,  of,  &c,  and  C.  D.,  of,  &c.  [mortgagees],  of  the  byhiemort? 
copyhold  lands  and  hereditaments  hereinafter  described,  &&**> 
together  with  certain  adjacent  freehold  lands  and  here- 
ditaments, under  a  power  of  sale  conferred  on  them  as 
mortgagees  by  the  said  I.  K.,  did,  in  consideration  of  a  ■»*  ^  ©onsider- 

sum  of  £ (being  an  apportioned  part  of  the  entire  tion©d°poj^»e- 

price  paid  for  the  purchase  of  the  said  freehold  and  copy-  mon«y» 
hold  hereditaments),  paid  to  the  said  A.  B.  and  C.  D., 
by  E.  F.,  of,  &c.  [purchaser],  and  by  the  direction  of  the 
said  E.  F.,  testified  by  his  signing  this  surrender,  surren-  2.— wrrcndera, 
der  by  the  rod,  into  the  hands  of  the  lord  of  the  said 
manor,  by  the  hands  and  acceptance  of  the  said  steward, 
according  to  the  custom  of  the  said  manor,  All  those  3.— parcels, 
[description  from  the  court  rolls  of  the  manor],  All  which 
said  parcels  of   land  and  premises  contain  altogether 
— •  or  thereabouts,  and  are  in  an  indenture  bearing  even 
date  with  these  presents  (being  a  deed  of  grant  by  the 
said  A.  B.  and  C.  D.,  of  the  said  freehold  hereditaments, 
and  an  assignment  by  them  of  the  said  copyhold  pre- 
mises), described  by  the  numbers  and  names,  and  are 
said  to  contain  the  quantities  of  land  following,  that  is  to 
say  [Modern  description, — General  Words],  To  the  use  4.— to  nee  of 
of  the  said  E.  F.,  his  heirs  and  assigns,  to  be  holden  at  PurchMer  'm  **• 
the  will  of  the  lord  of  the  said  manor,  according  to  the 
custom    thereof,  and    at    and    under  the    rents,  fines, 
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O0PTHOLD6  ON 

SALE  BT 
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heriots,  suits,  and  services  therefore  due  and  of  right 
accustomed. 

Taken  and  accepted  this 

day  of ,  before  me, 

Steward  (a). 


Pbeoedeht  XL. 


LEASEHOLDS. 


1.  Parties. 

2.  Reeit&lof 


XL. 
ASSIGNMENT  of  Leaseholds. 

THIS  INDENTUKE,  made,  &c,  between  A.  B.,  of,  &c. 
[vendor],  of  the  one  part ;  and  C.  D.,  of,  &c.  [purchaser], 
of  the  other  part :  Whereas,  by  an  indenture  of  lease, 
dated,  &c,  and  expressed  to  be  made  between  [parties], 
All  that  [Parcels  from  the  lease],  with  their  rights,  ease- 
ments, and  appurtenances,  were  demised  unto  the  said 
lessee,  his    executors,    administrators,    and   assigns  (I), 

from  the day  of then  last,  for  the  term  of 

years,  at  the  yearly  rent  of  £ ,  and  subject  to  coven- 

8.— of  its  having  ants  by  the  lessee  therein  contained ;  And  whereas,  after 
vended  m  divers  mesne  assignments  and  acts  in  the  law,  ultimately 
by  an  indenture  dated,  &c,  and  expressed  to  be  made 
between  [parties],  the  said  premises  comprised  in  the 
hereinbefore  recited  indenture  of  lease  became  vested  in 
the  said  A.  B.  for  the  then  residue  of  the  said  term  of 
fo7~°if  contract     years  (c) :  And  whereas  the  said  A.  B.  has  agreed 


(a)  See  a  Precedent  of  an  admittance,  supra,  p.  329. 

(b)  As  to  the  form  of  an  assignment  of  leaseholds,  see  supra, 
p.  199. 

(c)  This  form  of  reoital  is  very  useful,  and  is  generally  employed 
in  assurances  of  estates  and  interests,  such  as  long  leases  and  terms 
of  .years,  of  which  it  is  neoessary  to  show  the  creation  and  ultimate 
disposition;  though  the  intermediate  dealings  with  them,  being 
matters  of  title  and  not  of  conveyance,  ought  not  to  be  recited.  The 
form  is  obviously  to  be  used  with  discrimination ;  it  is  not  suited  to 
cases  where  the  term  has  passed  solely  by  assignment,  or  solely  by 
acts  in  the  law,  or  where  the  assignor  in  the  principal  deed  is  the 
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with  the  said  C.  D.  for  the  sale  to  him  of  the  said  pre-    Pmommwt  XL. 
raises  comprised  in  the  said  indenture  of  lease  for  the      leaseholds. 

residue  of  the  said  term  of years,  at  the  price  of 

£ ,:  NOW  THIS  INDENTURE  WITNESSETH,  5.  Witnessed: 

that,  in  pursuance  of  the  said  agreement,  and  in  consi- 
deration, &c.  (the  receipt  [supra,  p.  273] ),  He  the  said 
A.  B.,  doth  hereby  assign  unto  the  said  C.  D.,  his  execu-  —assignment, 
tors,  administrators,  and  assigns,  All  those  the  said  — parcel*, 

,  hereditaments,  and  premises,  by  the  hereinbefore 

recited  indenture  of  lease  expressed  to  be  demised,  with 

their  rights,  easements,  and  appurtenances,  And  all  the  —and  all  the 

estate,  right,  title,  interest,  claim,  and  demand  of  him  the 

said  A.  B.,  in,  to,  and  upon  the  same  hereditaments  and 

premises ;  To  have  and  to  hold  all  the  said  premises  e.  Habendum, 

hereinbefore  expressed  to  be  hereby  assigned,  Unto  the  to  purchaser. 

said  C.  D.,  his  executors,  administrators,  and  assigns, 

henceforth  for  the  residue  of  the  said  term  of years, 

at  the  rent  reserved  by,  and  subject  to  the  covenants  by 
the  lessee,  and  conditions  contained  in  the  hereinbefore 
recited  indenture  of  lease,  and  henceforth  to  be  performed 
and  observed ;  And  the  said  A.  B.  doth  hereby,  for  7.  Covenants  by 
himself,  his  heirs,  executors,  and  administrators,  cove-  Yea  or* 
nant(i)  with  the  said  C.  D.,  his  executors,  administrators,  —that  the  lease 
and  assigns,  that  notwithstanding  anything  by  him  the  " 8 
said  A.    B.   done,  omitted,  or  knowingly  suffered,  the 
hereinbefore  recited  indenture  of  lease  is  now  a  valid 
subsisting  lease  of  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned,  and  is  in  nowise  void  or 
voidable;  And  that,  notwithstanding  any  such  thing  as  —that  the  rents 
aforesaid,  all  the  rents  reserved  by  and  covenants  by  the  Jj£/££lpi3d 
lessee  and  conditions  contained  in  the  said  indenture  of  and  observed, 
lease  have  been  paid,  performed,  and  .observed,  up  to  the 
date  of  these  presents;  And  that,  notwithstanding  any  —for  right  to 

assign, 

immediate  assignee  or  representative  of  the  original  lessee.  In  this 
latter  class  of  oases  the  assignment  by,  or  the  will  of,  the  original 
lessee  will  be  recited  in  the  usual  manner.  See  post,  Precedent 
XLIII. 

(d)  As  to  the  vendor's  covenants  on  a  sale  of  leaseholds,  see  supra, 
p.  201. 
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— for  quiet 
enjoyment, 


— free  from 
incumbrances, 


— for  further 
assurance: 


8.  Covenants  by 
purchaser  to  pay 
rent  and  perform 
covenants, 


and  indemnify 
Tendor  in  respect 
thereof. 


such  thing  as  aforesaid,  he  the  said  A.  B.  now  hath  power 
to  assign  the  said  premises  unto  the  said  C.  D.,  his 
executors,    administrators,    and   assigns,  for   the  term 
aforesaid ;  And  that  it  shall  he  lawful  for  the  said  G.  D., 
his  executors,  administrators,  and  assigns,  during  the  said 
term,  quietly  to  enter  into  and  upon  and  to  hold  and 
enjoy  the  same  premises,  and  receive  the  rents  and  profits 
thereof,  without  any  interruption  or  disturbance  by  the 
said  A.  B.,  his  executors,  administrators,  or  assigns,  or 
any  person  claiming  through  or  in  trust  for  him,  And 
that,  free  and  discharged  from,  or  otherwise  by  the  said 
A.  B.,  his  heirs,  executors,  or  administrators,  sufficiently 
indemnified  against  all  estates,  incumbrances,  claims,  and 
demands  whatsoever,  created,  occasioned,  or  made  by 
the  said  A.  B.,  or  any  person  claiming  through  or  in 
trust  for  him ;  And  further,  that  the  said  A.  B.,  and 
every  person  having  or  claiming  any  estate,  right,  title, 
or  interest  in  or  to  the  said  •  premises  through  or  in 
trust  for  him,  will  at  all  times  during  the  said  term, 
at  the  cost  of  the  said  C.  D.,  his  executors,  administra- 
tors, or  assigns,  execute  and  do  every  such  assurance  and 
thing  for  the  further  or  more  perfectly  assuring  all  or  any 
of  the  said  premises  unto  the  said  CD.,  his  executors, 
administrators,  and  assigns,  for  the  then  residue  of  the 
said  term,  as  by  him  or  them  shall  be  reasonably  required; 
And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  (e)  with  the  said 
A.  B.,  his  executors  and  administrators,  that  he  the  said 
C.   D.,  his  executors,   administrators,  or  assigns  will 
henceforth  pay  the  rents  reserved  by  and  perform  all  the 
covenants  by  the  lessee  contained  in  the  said  indenture  of 
lease,  and  keep  the  said  A.  B.,  his  executors  and  admi- 
nistrators,   indemnified    against  all  proceedings,   costs, 
damages,  claims,  demands,  and  liability  for  non-payment 
of  the  said  rent,  or  breach  of  the  said  covenants  or  any  of 
them.     In  witness,  &c. 


(e)  As  to  the  purchaser's  oovenants  in  an  assignment  of  leaseholds, 
see  supra,  p.  203. 
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XLI. 

ASSIGNMENT    of  a  Leasehold  by   Executors    to  Pmoidmt  XLI. 
Tenants  in  Common,  the  Lease  not  being  recited  (a),      wabiholm  by 


JOIHT  TEJTAXn 

TO  TMAHTBIH 

COMXOV. 


1.  Parties. 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c, 
and  C.  D.,  of,  &c,  executors  of  the  last  will  and  testa- 
ment, dated  the  day  of ,  and  proved  on  the 

day  of ,  in  the Court  of ,  of  X.  Y., 

late  of,  &c.  [vendors],  of  the  one  part,  and  E.  F.,  of,  &c, 

and  G.  H.,  of,  &c.  [purchasers],  of  the  other  part :  WIT-  2-  Witaeoeth: 

NESSETH,  that,  in  consideration  of  the  sum  of  £ ,  —  oonrideration, 

upon  the  execution  of  these  presents  paid  by  the  said 
E.  F.  and  G.  H.  to  the  said  A.  B.  and  C.  Di  for  the 
purchase  of  the  hereditaments  hereinafter  expressed  to 
be  hereby  assigned  (the  receipt  whereof  the  said  A.  B.  —receipt, 
and  C.  D.  hereby  acknowledge),  the  said  A.  B.  and  C.  D. 
do,  and  each  of  them  doth  hereby  assign  unto  the  said  — assignment, 
E.  F.  and  G.  H.,  their  executors,  administrators,  and 
assigns,  All  those  messuages,   &c.  [Parcels,  by  their  —parcels. 
present    description  (6)],  the   site   of   which    said    mes- 
suages was  by  an  indenture  of  lease,  dated,  &c,  and  ex- 
pressed to  be  made  between  [parties],  demised  by  the 
said  [lessor]  to    the  said  [lessee],  his  executors,  admi- 
nistrators, and  assigns  for  a  term  of years,  at  the 

yearly  rent  of  £ ,  and  subject  to  covenants  by  the 

lessee  and  conditions  therein  contained  [General  Words, 
supra,  p.  208] ;  To  have  and  to  hold  all  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned  8<  H*benduni« 
Unto  the  said  E.  F.  and  G.  H.,  their  executors,  adminis- 
trators, and  assigns,  in  equal  shares  as  tenants  in  common, 
for  the  residue  of  the  said  term  of  years,  at  the 


(a)  See  the  notes  to  Precedent  XL. 
(6)  See  supra,  p.  190. 
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rent  reserved  by,  and  subject  to  the  covenants  by  the 
lessee  and  conditions  contained  in  the  said  indenture  of 
lease,  and  henceforth  to  be  performed  and  observed 
[Covenant  by  A.  B.  and  C.  D.  with  E.  F.  and  G.  H. 
against  incumbrances,  supra,  p.  269 ;  using  assign  instead 
of  grant] ;  Ani>  each  of  them  the  said  E.  F.  and  G.  H., 
so  far  as  relates  to  his  one  undivided  equal  half-share  in 
the  said  premises,  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said 
A.  B.  and  C.  D.,  their  executors  and  administrators (c), 
that  they  the  said  E.  F.  and  G.  H.  respectively,  and  their 
respective  executors,  administrators,  and  assigns,  will 
henceforth  pay  the  rent  reserved  by,  and  perform  all  the 
covenants  by  the  lessee  contained  in  the  said  indenture  of 
lease :  And  will  keep  the  said  A.  B.  and  C.  D.,  their 
executors  and  administrators,  and  the  estate  and  effects 
of  the  said  X.  Y.,  indemnified  against  all  proceedings, 
costs,  damages,  claims,  demands,  and  liability  for  non- 
payment of  the  said  rent  or  breach  of  the  said  covenants 
or  any  of  them.    In  witness,  &c. 


Preobdeit 
XLII. 

LEASEHOLD  BT 
UTDOESEXEET. 

1.  Parties. 


Covenants  by 
tenants  in 
common. 


XLIL 

ASSIGNMENT  of  a  Leasehold,  by  Indorsement  on 
the  Lease  (a). 

THIS   INDENTURE,  made,  &c,  between  the  within- 
named  C.  D.  [vendor],  of  the  one  part,  and  E.  F.,  of,  &c. 


(c)  As  to  these  covenants,  see  supra,  p.  203.  Tenants  in  common 
covenant  severally,  and  their  covenants  are  restricted  to  their  sereitl 
undivided  shares,  ante,  VoL  I.,  p.  114 ;  but  where  the  owner  of  a 
lease  agrees  to  sell  it  to  two  persons  without  notioe  of  the  intention 
to  hold  it  as  tenants  in  common,  it  may  be  doubted  whether  he  is  not 
entitled  that  they  shall  covenant  as  joint  tenants  would  covenant, 
viz.  jointly  and  severally. 

When  the  covenantees  are  joint  tenants,  the  covenants  should  be 
with  them  jointly,  ante,  VoL  I.,  p.  112. 

(a)  In  consequence  of  the  lease  being  in  the  vendor's  possession,  it 
seldom  happens  that  an  assignment  of  it  can  be  taken  by  indorse- 
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[purchaser],  of  the  other  part :  Witnesseth,  that,  in  con- 
sideration of  the  covenant  on  the  part  of  the  said  E.  F. 
hereinafter  contained,  the  said  CD.  doth  hereby  assign 
unto  the  said  E.  F.,  his  executors,  administrators,  and 
assigns,  All  that  the  messuage  or  tenement,  and  all 
other  the  hereditaments  demised  by  the  within-written 
indenture,  with  the  rights,  easements,  and  appurtenances ; 
And  all  the  estate,  right,  title,  interest,  claim,  and 
demand  of  him  the  said  C.  D.  in,  to,  and  upon  the  same 
premises :  To  have  and  to  hold  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned  Unto  the 
said  E.   F.,  his  executors,  administrators,  and  assigns, 

henceforth  for  the  residue  of  the  term  of  years 

granted  by  the  within-written  indenture,  at  the  rent 
therein  reserved,  and  subject  to  the  covenants  by  the 
lessee  and  conditions  therein  contained,  and  henceforth 
to  be  performed  and  observed  [Covenants  by  vendor 
with  purchaser — and  by  purchaser  with  vendor,  as  in 
Precedent  XL.,  supra].    In  witness,  &c. 


P&IOEDBKT 
XLII. 

LEASEHOLD   BT 
IEDORSBXEHT. 


2.  Witneweth : 
—consideration, 
— assignment, 
— parcels, 

— estate  clause. 

3.  Habendum. 


XLIH. 


ASSIGNMENT  of  part  of  the  Promrty  in  a  Lease  at      ?a™™** 

am,  apportioned  Kent,  and  Covenants  and  Cross  " 

Powers  of  Distress  for  securing  its  Payment  (a).         ****££***' 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c.  l.  Parties. 
[vendor],  of  the  one  part,  and  C.  D.,  of,  &c.  [purchaser], 


ment ;  but  when  it  can  be  done  it  farms  a  short  and  convenient  mode 
of  conveyance.  This  Precedent  may  be  readily  altered  to  suit  the 
cases  of  an  assignment  by  the  personal  representatives  of  a  lessee, 
and.  for  a  pecuniary  consideration,  by  a  reference  to  Precedents  XL. 
and  XLL,  supra,  pp.  362,  365.  See  the  observations  on  the  descrip- 
tion of  parties,  and  on  recital*  in  indorsed  deeds,  ante,  Vol.  I., 
p.  56. 

(a)  When  part  only  of  the  property  in  a  lease  is  sold,  the  convey-  Assfgnment  cf 
ance  is  usually  taken  by  way  of  underlease,  in  order  that  the  pur-  P*rt  only  of 
chaser  may  not  inour  any  liability  tinder  the  covenants  in  the  ori-  kasehold* 
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Pjusovdbxt 
XLIII. 

PART  OF  L1ASX- 
HOLD. 

2.  Recites  lease, 

8.— and  its  sub- 
sequent assign- 
ment to  vendor ; 


of  the  other  part  [Recites  lease,  supra,  p.  362] :  And 
whereas,  by  an  indenture  dated,  &c,  and  expressed  to 
be  made  between  [parties],  the  said  [lessee]  assigned  the 
said  premises  demised  by  the  hereinbefore  recited  inden- 
ture of  lease  by  the  description  of,  First,  all  that  messuage 

or  dwelling-house,  being  No.  1, Terrace,  &c;  And 

secondly,  all  that  messuage,  &c,  with  their  appurtenances, 
unto  the  said  A.  B.,  his  executors,  administrators,  and 

assigns  for  the  then  residue  of  the  said  term  of 

years :  And  whereas  the  said  A.  B.  hath  agreed  with 
the  said  C.  D.  for  the  sale  to  him,  at  the  price  of 
£ ,  of  the  said  messuage,  No.  1,  — r-  Terrace,  to- 
gether with  the  garden  thereto  belonging  and  adjoining 
as  aforesaid,  and  the  appurtenances,  for  the  residue  of  the 

said  term  of years,  subject  to  the  payment  of  one 

equal  moiety  (namely  £15)  of  the  aforesaid  yearly  rent  of 
£30,  and  to  the  covenants  by  the  lessee  and  conditions 
contained  in  the  hereinbefore  recited  indenture  of  lease, 
and  henceforth  to  be  performed  and  observed  in  respect 
5.— agreement  to  of  the  same  premises :  And  whereas,  upon  the  treaty  for 


4.— contract  for 
sole; 


ginal  lease,  see  Burton,  §  855,  n.  Where,  however,  the  conveyance 
is  taken  by  assignment,  it  should  contain  cross  covenants  and  cross 
powers  of  distress,  as  in  the  text.  Where  the  conveyance  is  taken 
by  way  of  underlease*  the  vendor  must  covenant  with  the  sub-lessee 
to  pay  the  rent  and  perform  the  covenants  in  the  original  lease,  so 
far  as  relates  to  the  residue  of  the  property :  Browne  v.  Paul,  26  L.  T, 
232.  As  to  the  indemnity  to  be  given  by  an  under  lessee,  see  Penley 
v.  Watts,  7  M.  &  W.  601.  Even  before  the  22  &  23  Vict  c  35, 
the  assignee  of  part  of  the  premises  from  the  lessee  could  sue  the 
lessor  upon  his  covenants ;  Palmer  v.  Edwards,  1  Doug.  187,  and 
the  assignee  of  part  of  the  reversion  might  sue  the  lessee  of  that  part 
on  his  covenants ;  Twynam  v.  Pickard,  2  B.  &  Aid.  105.  By  that 
Aot,  s.  3,  where  the  reversion  upon  a  lease  is  severed,  and  the  rent 
or  other  reservation  is  legally  apportioned,  the  assignee  of  each  part 
of  the  reversion  shall,  in  respect  of  the  apportioned  rent  or  other 
reservation  allotted  or  belonging  to  him,  have  and  be  entitled  to  the 
benefit  of  all  conditions  or  powers  of  re-entry  for  nonpayment  of  the 
original  rent  or  other  reservation  in  like  manner  as  if  such  conditions 
.  or  powers  had  been  reserved  to  him  as  incident  to  his  part  of  the 
regenfgfcion  in  respect  of  the  apportioned  rent  or  other  reservation 
allotted  or  belonging  to  him. 
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the  said  sale,  it  was  agreed  that  the  said  A.  B.  and  C.  D.      Prkoedem 

respectively  should  enter  into  the  covenants  hereinafter  

by  them  respectively  entered  into:   NOW  THIS   IN-    pabtojlsasb- 

DENTUKE  WITNESSETH,  that,  in  pursuance  of  the  H0L3>' 

said  agreement,  and  in  consideration  of  the  sum  of  £ ,  covenants. BpeC1* 

&c.  (the  receipt,  &c,  supra,  p.  273),  he  the  said  A.  B.  g.  Witnesseth: 
doth  hereby  assign  unto  the  said  C.  D.,  his  executors,  —consideration, 
administrators,  and    assigns,    All   that    messuage   or  — assignment, 

dwelling-house,  being  No.  1,  in Terrace,  &c.  [Parcels 

— General  Words,  supra,  p.  208]  :  To  have  and  to  hold  7.  Habendum, 
all  the  said  premises  hereinbefore  expressed  to  be  hereby 
assigned,  Unto  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns  henceforth  for  the  residue  of  the  said 

term  of years,  subject  to  the  payment  of  the  yearly 

rent  of  £15,  one  equal  moiety  of  the  said  yearly  rent  of 

£30  reserved  by  the  hereinbefore  recited  indenture  of 

lease,  and  to  the  covenants  by  the  lessee,  and  conditions 

contained  in  the  same  indenture,  and  henceforth  to  be 

performed  and  observed  in  respect  of  the  said  premises 

hereinbefore  expressed  to  be  hereby  assigned ;  And  the  8.  Vendor's  core- 

said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors, 

administrators,  and  assigns  (fc),  covenant  with  the   said 

C.  D.,  his  executors,  administrators,  and  assigns  [Ordi-  —for  title, 

nary  covenants/or  title  by  vendor,  supra,  p.  363] :  And  also,  —*0  w  rent 

that  he  the  said  A.  B.,  his  executors,  administrators,  or  unsold  property 

assigns  will  henceforth  pay  the  yearly  rent  of  £15,  one  JJJ^JJJ16 

equal  moiety  of  the  said  yearly  rent  of  £30  reserved  by  the  relating  thereto 

said  indenture  of  lease,  and  perform  and  observe  all  the 

covenants  by  the  lessee  and  conditions  contained  in  the  same 

indenture  and  henceforth  to  be  performed  and  observed 

in  respect  of  such  of  the  said  premises  therein  comprised 

as  are  not  hereinbefore  expressed  to  be  hereby  assigned, 

And  will  at  all  times  keep  the  said  C.  D.,  his  executors,  — and  indemnify 

!••  i         •  i-i  »i  .        ,        .       purchaser: 

administrators,  and  assigns,  and  the  said  premises  herein- 


[b)  The  assignor  here  oovenants  for  his  assigns  in  order  that  the 
harden  of  his  oovenants  to  pay  the  rent,  &c,  of  the  land  he  retains 
may  run  with  that  land :  see  ante,  Vol.  L  p.  121.  As  to  the  language 
of  these  oovenants  see  supra,  p.  203, 

VOL.    II.  B   B 


870 


CONVEYANCES   ON    SALES. 


Pmoedbnt 
XL1II. 


PAST  OF  LBAUB- 
HOLD. 


10.  Grunt  of 
power  of  distress 
by  vendor. 


before  expressed  to  be  hereby  assigned,  indemnified 
against  all  proceedings,  costs,  damages,  claims,  demands, 
and  liability  for  nonpayment  of  the  said  last-mentioned 
yearly  rent  of  £15,  or  the  breach,  nonperformance,  or 
nonobservanoe  of  the  said  covenants  and  conditions,  or 
any  of  them,  in  respect  of  such  of  the  said  premises 
comprised  in  the  said  indenture  of  lease  as  are  not 
hereinbefore  expressed  to  be  hereby  assigned:  And 
9.— and  produce  further,  that  he  the  said  A.  B.,  his  executors,  adminis- 
trators, or  assigns  will,  upon  every  reasonable  request  in 
writing  by  the  said  C.  D.,  his  executors,  administrators, 
or  assigns  [Covenant  to  produce  the  lease,  infra,  Precedent 
XLVI.] :  Provided  always,  and  it  is  hereby  agreed  and 
declared  that  if  the  said  yearly  rent  of  £15  hereinbefore 
covenanted  to  be  paid  by  the  said  A.  B.,  his  executors, 
administrators,  and  assigns  in  respect  of  such  of  the 
premises  comprised  in  the  hereinbefore  recited  indenture 
of  lease  as  are  not  hereinbefore  expressed  to  be  hereby 

assigned,  or  any  part  thereof,  shall  be  in  arrear  for 

days  after  any  of  the  days  by  the  said  indenture  of  lease 
appointed  for  payment  of  the  said  yearly  rent  of  £30,  it 
shall  be  lawful  for  the  said  C.  D.,  his  executors,  adminis- 
trators, or  assigns  into  or  upon  the  same  premises  to  enter 
and  distrain,  and  the  distress  and  distresses  then  and 
there  found  to  dispose  of  in  due  course  of  law,  as  land- 
lords  may  do  in  respect  of  distresses  for  rent  reserved 
upon  lease,  and  to  apply  the  produce  of  such  distress  and 
distresses  in  or  towards  payment  of  the  said  yearly  rent 
of  £15  so  in  arrear,  and  all  costs  and  expenses  incurred 
by  the  nonpayment  thereof:  And  the  said  G.  D.  doth 
hereby,  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant  with  the  said  A.  B.,  his  executors, 
administrators,  and  assigns,  that  he  the  said  G.  D.,  his 
executors,  administrators,  and  assigns  will  henceforth  pay 
the  yearly  rent  of  £15,  the  other  equal  moiety  of  the  said 
yearly  rent  of  £30,  reserved  by  the  said  indenture  of 
lease,  and  perform  and  observe  all  the  covenants  by  the 
lessee  and  conditions  contained  in  the  same  indenture, 
and  henceforth  to  be  performed  and  observed  in  respect 


11.  Covenants 
by  purchaser : 


— to  pay  rent 
and  perform 
covenants, 
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HOLD. 

— and  indemnify 
vendor. 


of  the  said  premises  hereinbefore  expressed  to  be  hereby      Pftmran 

assigned,  And  will  at  all  times  keep  the  said  A.  B.,  his  

heirs,  executors,  administrators,  and  assigns,  and  such  of  PAfcTJJ][ 
the  said  premises  comprised  in  the  said  indenture  of  lease 
as  are  not  hereinbefore  expressed  to  be  hereby  assigned, 
indemnified  against  all  proceedings,  costs,  damages,  claims, 
demands,  and  liability  for  nonpayment  of  the  said  last- 
mentioned  yearly  rent  of  £15,  or  the  breach,  nonperform- 
ance, or  nonobseryance  of  the  said  covenants  and  condi- 
tions, or  any  of  them,  in  respect  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned :  Provided  12.  Grant  of 
also,  and  it  is  hereby  agreed  and  declared,  that  if  the  %™l££^ 
said  yearly  rent  of  £15  hereinbefore  covenanted  to  be 
paid  by  the  said  C.  D.  in  respect  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  assigned,  or  any  part 

thereof,  shall  be  in  arrear  for days  after  any  of  the 

days  by  the  said  indenture  of  lease  appointed  for  pay- 
ment of  the  said  yearly  rent  of  £S0,  it  shall  be  lawful  for 
the  said  A.  B.,  his  executors,  administrators,  or  assigns, 
into  or  upon  the  same  premises  to  enter  and  distrain, 
and  the  distress  and  distresses  then  and  there  found  to 
dispose  of  in  due  course  of  law  as  landlords  may  do  in 
respect  of  distresses  for  rent  reserved  upon  lease,  and  to 
apply  the  produce  of  such  distress  and  distresses  in  or 
towards  payment  of  the  said  yearly  rent  of  £15  so  in 
arrear,  and  all  costs  and  expenses  incurred  by  the  non- 
payment thereof.    In  witness,  &c. 


XLIV. 

ASSIGNMENT  of  a  Leasehold  by  the  Committee      Pbictdiht 
of  a  Lunatic  (a),  and  the  Executobs  of  a  Tbustee         xliv- 
of  the  Legal  Estate. 

THIS  INDENTURE,  made,  &c,  between  A.  B.,   of, 

&c,  and  C.  D.,  of,  &c.  [executors  of  trustee],  of  the  first  1.  Parties. 


LKABIHOLD  BT 

COMMITTER  OF  A 

LUNATIC. 


(a)  With  respect  to  the  power  of  the  committee  over  a  lunatio's 

b  b  2 
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Pbkobmm      part ;  E.  F.,  of,  &c,  a  person  of  unsound  mind,  and  G.  H., 

"         of,  &c,  the  committee  of  the  estate  of  the  said  lunatic,  of 

LiASEHOLDBY    the  second  part;  and  I.  K.,  of,  &c.  [purchaser],  of  the 

luhatio.        third  part :  [Recites  a  lease  made  to  L.  M. — Recitals  show- 

2.  Recital  of        %n9  ^at  L.  M.  was  a   trustee,  that  the  whole  beneficial 

l«ue,  &c. ;  interest  in  the  leasehold  was  vested  in  the  lunatic ;  that 

L.  M.  was  dead,  and  that  A.  J5.  and  C.  D.  were  his  ex- 

3.— of  e.  P.        ecutors] :  And  whereas,  by  an  inquisition  taken  before 

lunatic0-1"1*1         ^-  B.f  Esq.,  one  of  the  Masters  in  Lunacy,  on  the 

day  of ,  under  a  Commission  of  Lunacy  duly  issued 

for  that  purpose,  the  said  E.  F.  was  found  to  be  a  person 

4.— appointment  °f  unsound  mind ;  And  whereas,  by  an  order  of  the  Lords 

of  committee;      Justices  of  the  Court  of  Appeal  in  Chancery,  made  on,  &c, 

in  the  matter  of  E.  F.,  a  person  of  unsound  mind,  it  was 

ordered  that  the  said  G.  H.  should  be  the  committee  of 

5.— conditional    the  person  and  estate  of  the  said  E.  F. ;  And  whereas  it 

agreement  for       wa8  iately  proposed  on  the  part  of  the  said  I.  K.,  and 

(conditionally  upon  the  proper  consent  in  that  behalf  being 

obtained)  agreed  upon  between  the  said  G.  H.,  in  the 

capacity  of  committee  of  the  estate  of  the  said  E.  F., 

and  administrator  of  the  estate  and  effects  of  the  said 

X.  Y.  on  the  one  hand,  and  the  said  I.  E.  on  the  other 

hand,  that  the  said  I.  K.  should  take  an  assignment  of 

the  said  premises  comprised  in  the  said  lease  of  the « — ■ 

day  of ,  upon  the  terms  of  his  being  allowed  one 

year's  rent  of  the  said  premises  as  from  the day  of 

6.— order  in        ;  And  whereas,  by  an  order  of  the  Lords  Justices 

of  Mle;apPn>YilIg  °*  ^e  Court  of  Appeal  in  Chancery,  made  on  the  — • 

day  of ,  in  the  matter  of  E.  F.,  a  person  of  unsound 

mind,  upon  the  petition  of  the  said  G.  H.,  it  was  ordered 
that  the  petitioner  G.  H.  should  be  at  liberty  to  accept 
the  proposal  of  the  said  I.  K.  to  take  an  assignment  of 
the  said  lease  upon  the  terms  in  the  said  petition  and 
hereinbefore  mentioned ;  And  that  it  should  be  referred 
to  the  Masters  in  Lunacy  to  settle  and  approve  of  a 


estate,  see  Phillips  on  Lun. ;  and  see  the  precedent  of  a  lease  granted 
by  the  committee  of  a  lunatic  in  the  Appendix  to  Shelf,  on  Lun.  961. 
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proper  assignment   of  the  said  lease,  and  of  the  said  Pbeotoiht 

premises  therein  comprised,  to  the  said  I.  K.  accordingly;  " 

And  that  the  petitioner  G.  H.,  as  such  committee  of  the  "asehold  by 

estate  as  therein  and  hereinbefore  mentioned,  should  ex-  lunatic. 


ecute  and  join  with  all  necessary  parties  in  executing  such 
assignment  when  approved  by  the  said  Masters ;  And  that 
the  said  committee  should  be  at  liberty,  on  behalf  of  the 
said  lunatic,  to  pay  the  rent  of  the  said  premises  up  to 

the day  of ;  And  whereas  E.  R.,  one  of  the  7.— approval  of 

said  Masters  in  Lunacy,  has  settled  and  approved  of  these  by  Master^ 
presents  as  a  proper  assignment,  pursuant  to  the  said  Lmuu'y- 

order  of  the day  of ,  of  the  said  lease  of  the 

day  of ,  and  of  the  said  premises  therein  com- 
prised, and  in  testimony  of  such  his  approval  has  signed 
his  name  in  the  respective  margins  of  the  first  and  second 
skins,  and  his  name  and  allowance  in  the  third  and  last 
skin  hereof  (fc)..  NOW  THIS  INDENTURE  WIT-  8-  Witnessed: 
NESSETH,  that,  under  and  pursuant  to  the  said  order 
of  the day  of ,  and  for  effectuating  the  assign- 
ment thereby. ordered  to  be  made,  the  said  A.  B.  and 
C.  D.  do  and  each  of  them  doth  hereby  assign,  and  the 
said  E.  F.,  acting  by  the  said  G.  H.  as  such  committee  as 
aforesaid,  and  also  the  said  G.  H.,  do  and  each  of  them 
doth  hereby  assign  and  confirm  unto  the  said  I.  K.,  his 
executors,  administrators,  and    assigns,  All  those   the  — ■ assignment* 

said ,  hereditaments,  and  premises  demised  by  the  — parcels, 

hereinbefore  recited  indenture  of  lease  of  the day  of 

,  with  their  respective  rights,,  easements,  and  appur- 
tenances ;  And  all  the  estate,  right,  title,  interest,  pro-  —estate  clause, 
perty,  claim,  and  demand  of  the  said  A.  B.,  C.  D.,  E.  F., 
and   G.   H.,   respectively,  in,   to,   and    upon  the   same 
premises ;  To  have  and  to  hold  all  the  said  premises  9«  Habendum, 
hereinbefore  expressed  to  be  hereby  assigned,  Unto  the  —to  purchaser, 
said  I.  K.,  his  executors,  administrators,  and  assigns,  for 
the  residue  of  the  said  term  of years,  at  the  rent  re- 
served by  and  subject  to   the   covenants    by  the  lessee 

(b)  This  is  the  form  of  recital  employed  for  the  purpose  in  the 
office  of  the  Masters  in  Lunacy. 
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— for  production 
of  deeds, 


J^A 


11. — and  pay- 
ment of  certain 
rent. 


12.  Covenants 
by  purchaser  to 
pay  rent, 


and  conditions  contained  in  the  said  indenture  of 
lease  [Covenant  by  A.  B.  and  C.  D.  with  I.  K.,  his  ex- 
ecutors,  administrators,  and  assigns,  that  they  have  not 
incumbered  the  premises,  supra,  p.  269,  using  assign  instead 
of  grant ;  and  see  ante,  Vol.  I.,  p.  404] ;  And  the  said 
G.  H.,  as  such  committee  as  aforesaid,  and  in  the  name 
and  on  the  behalf  of  the  said  E.  F.,  his  executors,  admi- 
nistrators, and  assigns,  and  so  as  to  bind  the  estate  and 
effects  of  the  said  E.  F.  only,  and  not  the  estate  and  effects 
of  the  said  G.  H.,  his  heirs,  executors,  or  administrators, 
doth  hereby  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  covenant  with  the  said  I.  K.,  his  ex- 
ecutors,  administrators,  and  assigns,  that  he  said  G.  H., 
his  executors,  administrators,  or  assigns,  unless  prevented 
by  fire  or  other  inevitable  accident,  will  upon  every  reason- 
able request  in  writing  by  the  said  I.  K.,  his  executors, 
administrators,  or  assigns,  or  any  person  lawfully  or  equi- 
tably claiming  any  estate,  right,  title,  or  interest  in  or  to 
the  said  premises  hereinbefore  expressed  to  be  hereby  as- 
signed [Covenant  to  produce  certain  documents  affecting 
the  title,  infra,  Precedent  XLVL,  with  the  qualifying 
proviso  given,  ante,  Vol.  L,  p.  205,  n.  (c)]  (c) :  And  also, 

that  the  rent  payable  under  the  said  lease  of  the day 

of ,  up  to  the day  of (including  the  quar- 
terly payment  of  rent  which  will  fall  due  on  that  day), 
shall  be  paid  on  behalf  of  or  by  and  out  of  the  estate  of 
the  said  G.  H.,  and  that  the  said  I.  K.,  his  executors,  ad- 
ministrators, and  assigns  shall  be  effectually  indemnified 
against  such  rent,  and  all  proceedings,  costs,  damages, 
claims,  demands,  and  liabilities  which  may  be  incurred  or 
sustained  by  or  by  reason  of  the  non-payment  thereof; 
And  the  said  I.  K.  doth  hereby  for  himself,  his  heirs, 
executors,   and  administrators,   covenant  with  the   said 


Practice  in 
lunacy  respect- 
ing deeds 
covenanted  to  be 
produced  by  a 
lunatic 


(c)  "When  a  lunatic  covenants  to  produce  deeds,  it  is  the  practice 
of  the  Masters  in  Lunaoy  to  require  that  the  deeds  shall  be  brought 
into  their  office  and  kept  there.  Attested  copies  will  be  given  to  the 
purchaser,  and,  in  the  absence  of  a  stipulation  to  the  contrary,  at  the 
expense  of  the  vendor. 
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A.  B.  and  C.  D.,  and  each  of  them,  their  and  each  of  their 
executors  and  administrators,  and  also  as  separate  cove- 
nants with  the  said  E.  F.,  his  executors  and  administrators, 
and  with  the  said  G.  H.,  his  executors  and  administrators, 
that  he  the  said  I.  K.,  his  executors,  administrators,  or 

assigns,  will,  as  from  the  said day  of ,  pay  the 

rent  reserved  by,  and  as  from  the  said  — —  day  of 

perform  all  the  covenants  by  the  lessee  contained  in  the 
said  indenture  of  lease  (except  the  covenant  for  payment 
of  the  rent  accruing  during  such  period  as  hereinbefore 
in  that  behalf  mentioned) :  And  will  at  all  times  keep  the  and  indemnify 
said  A.  B.  and  C.  D.,  and  each  of  them,  their  and  each  of  Ten  or' 
their  executors  and  administrators,  and  all  other  parties 
whom  it  doth  or  shall  concern,  indemnified  against  all 
proceedings,  costs,  damages,  claims,  demands,  and  lia- 
bility for  non-payment  of  the  said  rent,  or  the  breach  of 
the  said  covenants,  or  any  of  them,  contrary  to  the  cove- 
nant lastly  hereinbefore  contained.  In  witness  whereof  *&•  Testatum, 
the  said  G.  H.  hath  to  these  presents,  as  committee  of  the 
estate  of  the  said  lunatic  E.  F.,  and  in  his  place  and  on 
his  behalf,  subscribed  the  name  and  set  the  seal  of  the 
said  lunatic,  and  he  the  said  G.  H.  and  the  other  above- 
named  parties  to  these  presents  (except  the  said  E.  F.) 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written  (d). 


(d)  The  form  of  subscription  for  the  lunatic  should  be,  "  E.F.,  by  Subscription 
G.H.,  committee  of  his  estate  ;"  and  the  attestation  should  be  "dtedTbyo«- 
"  Signed,   sealed    and    delivered   by   the  within-named  nnttees  of 
G.  H.,  as  the  committee,  and  in  the  name  and  on  behalf 
of  the  within-named  E.  F.,  in  the  presence  of"    In  those 
eases  where  the  oommittee  executes  the  deed  in  some  other  capacity, 
there  should  be  a  separate  execution  and  attestation  by  him  in  the 
usual  form. 
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— for  production 
of  deed*, 


11. — and  pay- 
ment of  certain 
rent. 


12.  Covenant* 
by  purchaser  to 
pay  rent, 


and  conditions  contained  in  the  said  indenture  of 
lease  [Covenant  by  A.  B.  and  C.  D.  mth  I.  K.,  his  ex- 
ecutors, administrators,  and  assigns,  that  they  have  not 
incumbered  the  premises,  supra,  p.  269,  using  assign  instead 
of  grant ;  and  see  ante,  VoL  L,  p.  404] ;  And  the  said 
G.  H.,  as  such  committee  as  aforesaid,  and  in  the  name 
and  on  the  behalf  of  the  said  E.  F.,  his  executors,  admi- 
nistrators, and  assigns,  and  so  as  to  bind  the  estate  and 
effects  of  the  said  E.  F.  only,  and  not  the  estate  and  effects 
of  the  said  G.  H.,  his  heirs,  executors,  or  administrators, 
doth  hereby  for  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  covenant  with  the  said  I.  K.,  his  ex- 
ecutors, administrators,  and  assigns,  that  he  said  G.  H., 
his  executors,  administrators,  or  assigns,  unless  prevented 
by  fire  or  other  inevitable  accident,  will  upon  every  reason- 
able request  in  writing  by  the  said  I.  K.,  his  executors, 
administrators,  or  assigns,  or  any  person  lawfully  or  equi- 
tably claiming  any  estate,  right,  title,  or  interest  in  or  to 
the  said  premises  hereinbefore  expressed  to  be  hereby  as- 
signed [Covenant  to  produce  certain  documents  affecting 
the  title,  infra,  Precedent  XLVL,  with  the  qualifying 
proviso  given,  ante,  Vol.  I.,  p.  205,  n.  (c)]  (c) :  And  also, 

that  the  rent  payable  under  the  said  lease  of  the daj 

of ,  up  to  the day  of (including  the  quar- 
terly payment  of  rent  which  will  fall  due  on  that  day), 
shall  be  paid  on  behalf  of  or  by  and  out  of  the  estate  of 
the  said  G.  H.,  and  that  the  said  I.  K.,  his  executors,  ad- 
ministrators, and  assigns  shall  be  effectually  indemnified 
against  such  rent,  and  all  proceedings,  costs,  damages, 
claims,  demands,  and  liabilities  which  may  be  incurred  or 
sustained  by  or  by  reason  of  the  non-payment  thereof; 
And  the  said  I.  K.  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  said 


Practice  in 
lunacy  respect- 
ing deeds 
covenanted  to  be 
produced  by  a 
lunatic. 


(c)  When  a  lunatic  covenants  to  produce  deeds,  it  is  the  practice 
of  the  Masters  in  Lnnaoy  to  require  that  the  deeds  shall  be  brought 
into  their  office  and  kept  there.  Attested  copies  will  be  given  to  the 
purchaser,  and,  in  the  absence  of  a  stipulation  to  the  contrary,  at  the 
expense  of  the  vendor. 
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A.  B.  and  C.  D.,  and  each  of  them,  their  and  each  of  their 
executors  and  administrators,  and  also  as  separate  cove- 
nants with  the  said  E.  F.,  his  executors  and  administrators, 
and  with  the  said  G.  H.,  his  executors  and  administrators, 
that  he  the  said  I.  K.,  his  executors,  administrators,  or 

assigns,  will,  as  from  the  said day  of ,  pay  the 

rent  reserved  by,  and  as  from  the  said  — —  day  of 

perform  all  the  covenants  by  the  lessee  contained  in  the 
said  indenture  of  lease  (except  the  covenant  for  payment 
of  the  rent  accruing  during  such  period  as  hereinbefore 
in  that  behalf  mentioned) :  And  will  at  all  times  keep  the  and  indemnify 
said  A.  B.  and  C.  D.,  and  each  of  them,  their  and  each  of  Yen  or' 
their  executors  and  administrators,  and  all  other  parties 
whom  it  doth  or  shall  concern,  indemnified  against  all 
proceedings,  costs,  damages,  claims,  demands,  and  lia- 
bility for  non-payment  of  the  said  rent,  or  the  breach  of 
the  said  covenants,  or  any  of  them,  contrary  to  the  cove- 
nant lastly  hereinbefore  contained.  In  witness  whereof  **•  Testatum, 
the  said  G.  H.  hath  to  these  presents,  as  committee  of  the 
estate  of  the  said  lunatic  E.  F.,  and  in  his  place  and  on 
his  behalf,  subscribed  the  name  and  set  the  seal  of  the 
said  lunatic,  and  he  the  said  G.  H.  and  the  other  above- 
named  parties  to  these  presents  (except  the  said  E.  F.) 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written  (d). 


(d)  The  form  of  subscription  for  the  lunatic  should  be,  "  E.F.,  by  Subscription 
G.H.,  committee  of  his  estate  ;"  and  the  attestation  should  be  *f  d^Tbjl21- 
"  Signed,   sealed    and    delivered   by  the  within-named  mittecBof 
G.  H.,  as  the  committee,  and  in  the  name  and  on  behalf 
of  the  within-named  E.  F.,  in  the  presence  of"    In  those 
cases  where  the  oommittee  executes  the  deed  in  some  other  capacity, 
there  should  be  a  separate  execution  and  attestation  by  him  in  the 
usual  form. 
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Pbxlv  "      SURRENDER  of  an  Episcopal  Lease  for  Lives  on  a 
— "  Purchase  of  the  Lease  by  the  Church  Estates 

T.,LP™Pt™  Commissioners  (a). 

LEASE  FOR  UTS8  x    ' 

PURCHASED  BT 

church  estates  THIS  INDENTURE,  made,  &c,  between  A.  B.,  of 
commissioners.  ^  ]^v^ee  0j  m0rtgogee]9  of  the  first  part ;  the  said 
l.  Parties.  A.  B.  and  C.  D.,  of  &c,  spinster  [executor  and  executrix 

of  mortgagee],  of  the  second  part ;  E.  F.,  of  &c.  [kssee], 
of  the  third  part ;  and  G.  H.,  I.  K.,  and  L.  M.  (the 
Church  Estates  Commissioners)  (5),  duly  constituted  and 
appointed  under  and  by  virtue  of  an  Act  passed  in  the 
session  of  Parliament  held  in  the  13th  and  14th  years  of 
the  reign  of  her  present  Majesty,  intituled  "  An  Act  to 
amend  the  Acts  relating  to  the  Ecclesiastical  Commis- 
sioners for  England,"  and  made  parties  to  and  joining  in 
these  presents  under  and  by  virtue  of  the  provisions  of 
another  Act  passed  in  the  session  held  in  the  14th  and 
15th  years  of  the  reign  of  her  present  Majesty,  intituled 
"  An  Act  to  facilitate  the  Management  and  Improvement 
of  Episcopal  and  Capitular  Estates  in  England,"  as  con- 
tinued and  amended  by  several  subsequent  Acts  (c),  of 
the  fourth  part ;  and  the  Right  Reverend  Father  in  God 


(a)  As  the  property  of  bishops  and  deans  and  chapters  has  of 
late  years  been  largely  dealt  with  by  the  Church  Estates  Commis- 
sioners, in  the  way  of  sale,  enfranchisement,  and  purchase,  under 
the  powers  of  the  Acts  of  Parliament  referred  to  in  the  text,  several 
Precedents  of  assurances  by,  and  to  such  ecclesiastical  bodies  wen 
given  in  the  last  edition,  taken  from  drafts  approved  of  by  the  Com- 
missioners ;  and  as  a  few  ecclesiastical  bodies  are  still  competent  to 
deal  under  those  Acts,  the  Precedents  are  retained  in  this  edition. 

(b)  The  Eight  Hon.  Henry  Thomas,  Earl  of  Chichester,  the  Eight 
Hon.  Chas.  Viscount  Eversley,  and  the  Eight  Hon.  Spencer  Horatio 
Walpole,  are  the  present  Church  Estates  Commissioners. 

(c)  A  continuation  Aot  (usually  with  some  amendments)  is  passed 
in  almost  every  session :  the  most  important  is  the  23  &  24  Vict. 
o.  124,  and  the  latest  the  26  &  27  Vict.  o.  95. 


\ 
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M.,  by  Divine  permission  Lord  Bishop  of ,  of  the      Pmoedott 

fifth  part :  Whereas,  by  an  indenture  of  lease  perfected  " 

by  livery  of  seisin  (d),  dated  the  20th  day  of  January,       wiscopal 

-.i..  ,  V\         i  ,         i      ,  ,  -r^-     V  .     MASK  FOB  LIVES 

1844,   and    expressed  to  be  made   between  the  Right     purchased  by 
Keverend  N.,  then  Lord  Bishop  of  ,  of  the   one   OHUR0H  B8TA™ 

7  r  '  COMMISSIONERS. 

part,  the   said  E.  F.  of  the   other  part,  for  thg  con-     : 

siderations  therein  mentioned,  the    said  Lord  Bishop,  episcopal  lease 

party   thereto,    did   demise   unto  the   said   E.   F.,  his  ^ lives; 

heirs  and  assigns,  All  that  his  the  said  Lord  Bishop's 

farm  of,  &c.  [parcels  from  the  lease],  To  hold  the  same 

unto  the  said  E.  F.,  his  heirs  and  assigns,  for  the  natural 

lives   of    O.  P.,  then  aged   years  or  thereabouts, 

Q.  R.,  then  aged years  or  thereabouts,  and  S.  T., 

who  was  born  on  or  about  the day  of ,  and  for 

the  lives  and  life  of  the  longest  liver  of  them,  at  the 

rents,  and  under  and  subject  to  the  covenants,  conditions, 

and  agreements  therein  reserved  and  contained,  and  on 

the  part  of  the  lessee,  his  heirs,  and  assigns,  to  be  paid, 

performed,  and  observed :  And  whereas,  by  an  indenture  ^ 

~,  3. — mortgage  of 

dated  the  7th  day  of  February,  1844,  and  expressed  to  the  lease; 

be  made  between  the  said  E.  F.  of  the  one  part,  and 

G.  B.  of  the  other  part,  in  consideration  of  £5000  to  the 

said  E.  F.  paid  by  the  said  G.  B.,  the  said  E.  F.  did 

grant  unto  the  said  G.  B.,  her  heirs  and  assigns,  the  said 

premises  demised  by  the  hereinbefore  recited  indenture 

of  lease,  with  their  appurtenances,  To  hold  the  same  unto 

the  said  G.  B.,  her  heirs  and  assigns,  for  the  natural  lives 

and  life  of  the  said  O.  P.,  Q.  R.,  and  S.  T.,  subject  to  a 

proviso   contained  in   the  indenture  now  in  recital  for 

making  void  the  same  indenture  on  payment  by  the  said 

E.  F.,  his  heirs,  executors,  or  administrators,  to  the  said 

G.  B.,  her  executors,  administrators,  or  assigns,  on  the 


(d)  A  lease  for  lives  by  a  Corporation,  being  considered  a  Common 
Law  Assurance,  was  formerly  usually  made  by  a  deed  of  demise,  ac- 
companied by  livery  of  seisin,  but  any  reason  which  may  once  have 
existed  for  adopting  this  course  has  been  removed  by  the  statutes  7  & 
6  Vict.  o.  76,  8  &  9  Vict.  e.  106 :  see  2  Piatt  on  Leases,  7. 
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4. — award  of  In- 
closure  Commis- 


5.  «— reference  to 
modern  descrip- 
tion of  premises 
now  held  under 
the  lease  ; 


6.—  contract  for 
purchase  of  the 
lease  by  the 
Bishop  and 
Church  Estates 
Commissioners; 


7th  day  of  February,  1846,  of  the  sum  of  £5000,  with 
interest  thereon  in  the  meantime  after  the  rate  therein 
mentioned :  And  whereas  [Recites  wiU  of  O.  B.  devising 
her  mortgage  estates  to  A.  B.,  and  appointing  A.  B.  and 
C.  D.  her  executors — her  death,  and  probate'  of  her  tcifi, 

supra,  p.  246] :  And  whereas, ,  the  Commissioners 

appointed  under  and  by  virtue  of  an  Act  of  Parliament 
made  and  passed  in  the  session  held  in  the  6th  and  7th 
years  of  the  reign  of  his  late  Majesty  King  William  IV., 
intituled  "  An  Act  for  facilitating  the  Inclosure  of  open 
and  arable  Fields  in  England  and  Wales,"  did  by  their 
award,  dated,  &c,  made  in  pursuance  of  the  aforesaid 
Act,  and  of  several  other  Acts  in  the  same  award  men* 
tioned,  and  enrolled  in  the  month  of  May,  1849,  allot  and 

award  unto  the  Right  Reverend  the  Lord  Bishop  of 

and  the  said  E.  F.  his  lessee,  for  and  in  lieu  of  their  free- 
hold  lands,  with  the  rights  of  common  belonging  thereto, 
(being  freehold  lands  and  rights  of  common  comprised  in 
the  hereinbefore  recited  indenture  of  lease)  one  piece  of 
land,  &c.  [parcels  from  the  award] :  And  whereas  the 
particulars  of  the  said  hereditaments  now  held  under  the 
hereinbefore  recited  indenture  of  lease  for  the  lives  of  the 
said  0.  P.,  Q.  R.,  and  S.  T.,  and  the  lives  and  life  of  the 
longest  livers  and  longest  liver  of  them,  are  set  forth  in 
the  schedule  hereto,  according  to  the  description  thereof 
in  the  apportionment  of  the  tithe  commutation  rentcharge 

for  the  parish  of ,  in  which  the  same  are  situate: 

And  whereas  the  said  M.,  Lord  Bishop,  with  the  approval 
of  the  said  Church  Estates  Commissioners  (testified  by 
their  being  parties  to  and  executing  these  presents),  has 
agreed  with  the  said  E.  F.  for  the  purchase,  for  the  sum 
of  £10,000,  of  the  said  hereditaments  particularised  in 
the  said  schedule,  for  all  the  estate  and  interest  granted 
by  the  said  indenture  of  lease,  or  created  by  reference 
thereto  by  the  hereinbefore  recited  award  or  otherwise,  or 
now  subsisting  under  or  by  virtue  of  the  same  indenture 
of  lease  or  of  the  hereinbefore  recited  award,  and  for  all 
other  the  estate  or  interest  (if  any)  of  him  the  said  E.  F. 
in  the  same  premises :  And  whereas,  the  said  sum  of 


CONVEYANCES   ON    SALES.  879 

£5000,  secured  by  the  said  indenture  of  the  7th  day  of      Paion*** 
February,  1844,  is  now  owing  to  the  said  A.  B.  and  C.  D. 
as  the  executor  and  executrix  of  the  said  will  of  the  said       episcopal 
G.  B.,  but  all  interest  thereon  has  been  paid  up  to  the    purchased  by 
date  of  these  presents :  And  whereas,  upon  the  treaty  0HUE0H  wmm 

for  the  said  purchase,  it  was  agreed  that  the  said  sum  of  ■ 

£5000  should  be  paid  to  the  said  A.  B.  and  C.  D.  out  of  m^t^debt ; 
the  said  purchase-money,  and  that  the  said  A.  B.  and  8.— debt  to  be 
C.  D.  should  join  in  the  surrender  and  assurance  of  the  p»M«ffontof 

.,,,..,  purchase  money ; 

said  purchased  premises,  in  such  manner  as  the  said 

Church    Estates    Commissioners    should    direct :    And  9. -direction  of 
whereas  the  said  Church  Estates  Commissioners  have  Jeipe^^con- 
directed  that  the  surrender  and  assurance  to  the  said  M.  ▼•*»»<*. 

Lord  Bishop  of ,  upon  the  purchase  aforesaid,  shall 

be  made  by  these  presents  in  the  form  and  manner  here- 

inafter  appearing :  NOW  THIS  INDENTURE  WIT-  10.  Witnessed : 

NESSETH,  that,  in  pursuance  of  the  said  agreement 

and  direction,  and  in  consideration  of  the  sum  of  £5000  consideration, 

to  the  said  A.  B.  and  C.  D.,  as  the  executor  and  executrix 

of  the  said  will  of  the  said  G.  B.,  at  the  request  of  the 

said  M.,  Lord  Bishop  of ,  and  by  the  direction  of  the 

said  E.  F.  (testified  by  their  respectively  being  parties  to 
and  executing  these  presents),  this  day  paid  by  the  said 
Church  Estates  Commissioners  out  of  funds  produced  by 

thfi  sale  of  lands  formerly  belonging  to  the  See  of , 

which  have  been  paid  to  the  credit  of  the  said  Church 
Estates  Commissioners  (the  receipt  of  which  said  sum  of  receipt, 
£5000  the  said  A.  B.  and  C.  D.  hereby  acknowledge), 
and  also  in  consideration  of  the  sum  of  £5000  to  the  farther  eon- 
said  E.  F.,  at  the  request  of  the  said  M.,  Lord  Bishop  of  BideratioD> 

(testified  as  aforesaid),  this  day  also  paid  by  the  said 

Church  Estates   Commissioners  out  of  such  funds  as 
aforesaid  (the  payment  and  receipt  in  manner  aforesaid  receipt 
of  which  said  sums  of  £5000  and  £5000,  making  together 
the  said  purchase-money  of  £10,000,  the  said  E.  F.  doth 
hereby  acknowledge),  He  the  said  A.  B.,  according  to  his  the  derisee  of 
estate  and  interest,  and  at  the  request  of  the  said  E.  F.,  surrenders, 
and  by  the  direction  of  the  said  Church  Estates  Com- 
missioners, and  with  the  approbation  of  the  said  C.  D. 


380 


CONVEYANCES   ON    SALES. 


Prkcidbht 

XLV. 

SPI80OPAL 
LBA8S   FOR  LITIS 

PUROHASKD  BT 
CHURCH  KSTATK8 
OOMM1BSIOHBR8. 

the  executors 
release, 

and  mortgagor 
surrenders, 
and  commis- 
sioners eon- 
firm, 

to  the  Bishop ; 
11. —parcels, 


12.— to  the  in- 
tent that  term 
may  merge  ; 


(testified  by  their  respectively  executing  these  presents), 
Doth  hereby  surrender  and  grant,  and  they  the  said  A.  B. 
and  C.  D.,  as  executor  and  executrix  of  the  said  G.  B., 
and  at  such  request  and  by  such  direction  as  last  afore- 
said, Do  and  each  of  them  doth  hereby  remise,  release, 
and  quit  claim,  and  he  the  said  E.  F.,  by  the  direction  of 
the  said  Church  Estates  Commissioners,  doth  hereby 
surrender,  grant,  and  confirm,  and  the  said  Church 
Estates  Commissioners,  in  pursuance  of  the  provisions  of 
the  said  Act  of  Parliament  secondly  hereinbefore  referred 
to,  do  hereby  confirm  (e)  unto  the  said  M.,  Lord  Bishop 
of All  that  and  those  the  farm,  lands,  and  here- 
ditaments, situate  in  the  said  parish  of ,  in  the  county 

of ,  the  particulars  whereof,  according  to  the  appor- 
tionment of  the  tithe  rentcharge  for  the  same  parish,  are 
set  forth  in  the  said  schedule  hereinunder  written  and  are 
delineated  in  the  plan  thereof  drawn  on  the  last  skin  of 
these  presents,  the  numbers  in  the  first  column  of  the 
said  schedule  referring  to  the  same  numbers  as  well  in 
the    said   plan   as   in   the   said  apportionment  [General 
Words,  supra,  p.  208],  To  the  intent,  that  all  the  estate 
and  interest   now  subsisting  under  or  by  virtue  of  the 
hereinbefore  recited  indenture  of  lease,  or  of  the  herein- 
before recited  award  by  reference  thereto,  and  all  other  (if 
any)  the  estate,  right,  title,  interest,  claim  and  demand  of 
them  the  said  A.  B.,  C.  D.,  and  E.  F.,  and  every  of  them, 
in  the  same   premises  may  be  absolutely  merged  and 
extinguished  in  the  reversion,  freehold,  and  inheritance 
of  the  same  premises,  for  the  benefit  of  the  said  M.,  Lord 

Bishop  of and  his  successors,  as  part  of  the  estate 

of  the  See  of ,  but  subject,  nevertheless,  to  the  pro- 
visions and  restrictions  expressed  and  contained  in  the 
said  Act  of  Parliament  passed  in  the  session  of  the  14th 
and  15th  years  of  the  reign  of  her  present  Majesty  [Cove- 
nant by  A.  B.  and  <7.  D.  with  the  Bislwp  and  his  suc- 


(e)  14  &  15  Vict.  c.  104,  s.  5,  directs  that  the  assuranoe  shall  be 
confirmed  by  the  Church  Estates  Commissioners. 
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cessors  against  incumbrances,  supra,  p.  249] :  And  the      Precedent 

said  E.  F.  doth  hereby  for  himself,  his  heirs,  executors,  ' 

and   administrators,   covenant  with  the   said  M.,   Lord       episcopal 

LEASE  FOR  LIVES 

Bishop  of ,  and  his  successors,  that  notwithstanding     purchased  by 

anything  by  him  the  said  E.  F.,  or  his  late  father  G.  F., 
deceased  (/),  done,  omitted,  or  knowingly  suffered,  they 
the  said  A.  B.,  C.  D.,  and  E.  F.  now  have  power  to  stir-  for  title  by 
render  and  release  the  said  premises  hereinbefore  ex-  le88ee : 
pressed  to  be  hereby  surrendered  to  the  intent  and  in  ^^nd^ 
manner  aforesaid :  And  that  the  same  premises  shall  at  _for  quiet  en- 
all  times  be  quietly  entered  into  and  upon,  and  held  and  i0Tment  '> 
enjoyed,  and  the  rents  and  profits  thereof  received  by  the 
said  M.,  Lord  Bishop  of ,  and  his  successors,  with- 
out  any  interruption   or  disturbance   by  him   the   said 
E.  F.,  or  any  person  claiming  through  or  in  trust  for 
him,  the  said  G.  F. :  And  that  free  and  discharged  from,  —free  from  in- 
or  otherwise  by  him  the  said  E.  F.,  his  heirs,  executors,  cumbrance8J 
or    administrators    sufficiently    indemnified    against    all 
estates,   incumbrances,   claims,    and    demands,    created, 
occasioned,  or  made  by  the  said  G.  F.  or  the  said  E.  F., 
or  any  person  claiming  through  or  in  trust  for  them 
respectively:  And  fukther,  that  he  the  said  E.  F.,  and  "~~ forfurther 
every  person  having  or  claiming  through  or  in  trust  for 
him  or  the  said  G.  H.,  will  at  all  times,  at  the  cost  of  the 

said  M.,  Lord  Bishop  of ,  or  of  the  said  Church 

Estates  Commissioners  or  their  respective  successors, 
execute  and  do  every  such  assurance  and  thing  for 
further  or  more  perfectly  surrendering  and  assuring  all  or 
any  of  the  said  premises  unto  the  said  M.,  Lord  Bishop 

of or  his  successors,  in  manner  aforesaid,  as  by  him 

or  them,  or  by  the  said  Church  Estates  Commissioners 
or  their  successors,  shall  be  reasonably  required.  In 
witness,  &c. 

[The  Schedule  above  referred  to.] 


(f)  The  lease  surrendered  by  the  deed  from  whioh  the  Precedent 
in  the  text  is  taken  had  been  granted  on  a  surrender  of  an  old  lease 
to  G.  F. 


assurance. 
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1.  Parties 


2.  E«citals  show- 
ing legal  and 
equitable 
interest  in  the 
lease; 


8.  —the  tene- 
ment to  be 
surrendered 
part  of  pre- 
mises in  the 
lease; 


XLVI. 

SURRENDER  by  Tbustees  of  a  Will  of  Part  of 
Tenements  held  by  a  Capitular  Lease  for  Yeabs, 
and  purchased  by  the  Church  Estates  Commis- 
sioners, Apportionment  of  the  Rent  (a). 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c. 
[lessee,  a  trustee],  of  the  first  part,  C.  D.,  of,  &c,  and 
E.  F.,  of,  &c.  [executors  of  the  beneficial  owner  of  the 
lease],  of  the  second  part,  [the  Church  Estates  Commis- 
sioners, see  supra,  p.  376],  of  the  third  part,  and  the 

[Dean  and  Chapter  of ,  by  the  proper  description],  of 

the  fourth  part :  [Recital  of  will  of  O.  H.  giving  all  his 
freehold,  copyhold,  and  leasehold  estates  to  C.  D.  and  E.  F. 
in  trust  for  sale — Power  to  give  receipts — Appointment  of 
C.  D.  and  E.  F.  executors — His  death  and  probate  of 
his  will,  see  supra,  p.  245,  and, ante,  Vol.  I.,  p.  185; 
Recital  of  a  lease  by  the  Dean  and  Chapter  to  A.  B.  for 
twenty-one  years,  supra,  p.  377] :  And  whereas  the  here- 
ditaments hereinafter  expressed  to  be  hereby  surrendered 
are  part  of  the  said  premises  expressed  to  be  demised  by 
the  hereinbefore  recited  indenture,  and  the  same  heredi- 
taments at  the  date  of  his  will  and  at  his  death  belonged 
to  the  said  G.  H.,  for  the  then  residue  (except  the  last 
day)  of  a  term  of  years  granted  by  a  former  lease  of  the 
said  premises  expressed  to  be  demised  by  the  herein- 
before recited  indenture,  and  free  from  the  rents  reserved 
by  such  lease ;  and  the  said  hereditaments  now  belong  to 
the  said  C.  D.  and  E.  F.,  as  such  executrix  and  executor 
of  the  said  will  of  the  said  G.  H.  as  aforesaid,  and  upon 
the  trusts  by  and  in  the  same  will  declared  as  aforesaid  of 


(a)  The  apportionment  is  made  under  the  statute  17  &  18  Yict 
e.  116,  s.  2. 
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his  said  residuary  real  and  personal  estate  for  the  residue      Pmoidkvt 

of  the  said  term  of  twenty-one  years,  except  the  last  day  ' 

thereof,  and  free  from  the  said  rents  reserved  by  the       oapitula* 
hereinbefore  recited  indenture;  And  whereas  the  said    purchased  by 
Dean  and  Chapter,  with  the  approval  of  the  said  Church  flnMH  ■***■■ 

OOM  MISSIONS  B8« 

Estates  Commissioners  (testified  by  their  being  parties  to - 

and  executing  these  presents),  have  agreed  with  the  said  f0'r^^^eby 
A,  B.,  as  the  lessee  of  the  said  premises  expressed  to  be  Commissioners 
demised  by  the  hereinbefore  recited  indenture,  for  the 
purchase  of  the  said  hereditaments  hereinafter  expressed 
to  be  hereby  surrendered,  for  the  unexpired  residue  of 
the  said  term  of  twenty-one  years,  and  for  all  other  the 
term,  estate,   and  interest   (if  any)  of  the   said  A.  B. 

therein,  at  the  price  of  £ ,  and  upon  condition  that 

the  entirety  of  all  the  said  rents  by  the  same  indenture 

reserved  as  aforesaid  shall  continue  to  be  payable  for  and 

in  respect  of  such  of  the  said  premises  expressed  to  be 

demised  by  the  hereinbefore  recited  indenture  as  are  not 

hereinafter  expressed  to  be  hereby  surrendered:  And 

whereas  the  said  A.  B.  agreed  to  such  purchase  by  the  executors  of 

direction  and  on  account  of  the  said  C.  D.  and  E.  F.,  as         '' 

such  executrix  and  executor  and  trustees  of  the  said  will 

of  the  said  G.  H.  as  aforesaid :  And  whereas  the  said  *  --directions 

Church  Estates  Commissioners  have  directed  that  the  as  to  form  of 

assurance  to  the  said  Dean  and  Chapter  upon  the  pur-  oollTeJanoe- 

chase  aforesaid  shall  be  made  by  these  presents  in  the 

form  and  manner  hereinafter  appearing:  NOW  THIS  7m  WltoeMetn: 

INDENTURE  WITNESSETH,  that,  in  pursuance  of 

the  said  agreement  and  direction,  and  in  consideration  of  consideration, 

the  sum  of  £ to  the  said  C.  D.  and  E.  F.,  as  such 

executrix  and  executor  and  trustees  of  the  said  will  of  the 
said  G.  H.  as  aforesaid,  at  the  request  of  the  said  Dean 

and  Chapter  of  ,  and  with  the  approbation  of  the 

said  A.  B.  (testified  by  their  respectively  being  parties  to 
and  executing  these  presents),  this  day  paid  by  the  said 
Church  Estates  Commissioners  out  of  moneys  produced 
by  the  sale  of  lands  formerly  belonging  to  the  said  Dean 
and  Chapter,  which  have  been  paid  to  the  credit  of  the 
said  Church  Estates  Commissioners  (the  receipt  and  pay-  receipt, 


5.  — lessee  a 
trustee  for  the 
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lessee, 

and  executors 
surrender, 


Commissioners 
confirm. 


to  the  Dean  and 
Chapter, 
8.—  parcels, 


9. — to  the  in- 
tent that  term 
may  merge : 


10.—  Proviso 


ment  respectively  of  which  said  sum  of  £ they  the 

said  C.  D.  and  E.  F.,  and  he  the  said  A.  B.,  respectively, 
hereby  acknowledge),  He  the  said  A.  B.,  as  and  according 
to  his  estate  and  interest,  and  by  the  direction  as  well  of 
the  said  C.  D.  and  E.  F.  as  of  the  said  Church  Estates 
Commissioners  (testified  as  aforesaid),  doth  by  these 
presents  surrender  and  assign,  and  they  the  said  C.  D. 
and  E.  F.,  as  and  according  to  their  estate  and  interest, 
and  by  the  direction  of  the  said  Church  Estates  Com- 
missioners (testified  as  aforesaid),  do  and  each  of  them 
doth  by  these  presents  surrender  and  assign,  and  they  the 
said  Church  Estates  Commissioners,  in  pursuance  of  the 
provisions  of  the  said  Act  of  Parliament  secondly  herein- 
before referred  to,  do  by  these  presents  confirm  unto  the 

said  Dean  and  Chapter  of  ,  All  that  and  those 

the  messuage,  buildings,  lands,  tenements,  and  heredita- 
ments situate  in  the  parish  of ,  in  the  county  of , 

the  particulars  whereof  [according  to  the  apportionment 
of  the  tithe  commutation  rent-charge  of  the  same  parish], 
are  set  forth  in  the  schedule  hereunder  written,  and  are 
delineated  in  the  plan  drawn  in  the  margin  of  these 

presents  and  therein  coloured ,  the  numbers  in  the 

first  column  of  the  said  schedule  referring  to  the  same 
numbers  in  the  said  plan  [and  in  the  said  apportionment 
of  the  tithe  commutation  rent- charge  and  the  map  therein 
referred  to]  ;  [General  Words],  To  the  intent,  that  the 
residue  of  the  said  term  of  twenty-one  years  expressed  to 
be  granted  by  the  hereinbefore  recited  indenture,  and  all 
other  the  terms,  estates,  and  interests  (if  any)  of  them  the 
said  A*  B.,  C.  D.,  and  E.  F.,  and  every  of  them,  in  the 
said  premises  hereinbefore  expressed  to  be  hereby  sur- 
rendered, may  be  absolutely  merged  and  extinguished  in 
the  reversion,  freehold,  and  inheritance  of  the  same  pre- 
mises, and  that  the  same  premises  may  from  henceforth 

remain  and  belong  to  the  said  Dean  and  Chapter  of 

and  their  successors,  subject  only  to  the  provisions  and 
restrictions  expressed  and  contained  in  the  said  Act  of 
Parliament  passed  in  the  session  holden  in  the  14th  and 
15th  years  of  the  reign  of  Her  present  Majesty :  Pbovided 
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always,  and  it  is  hereby  agreed  and  declared  between  and      Prwwdeht 

by  the  said  A.  B.  and  the  said  Dean  and  Chapter  of ; ,  " 

that  the  entirety  of  all  the  yearly  rents,  reservations,  and      oapitula* 

,  ,.  ,  -  .,/.  .,.,  LBA8B  FOB  "YEABS 

payments  by  and  in  the  hereinbefore  recited  indenture     purchased  by 

reserved  and  made  payable,  shall  as  from  the day  of 

■         last  be  and  continue  during  the  residue  of  the  said  ,  . 

.  that  the  whole 

term  of  twenty-one  years,  by  the  same  indenture  expressed  rent  reserved  by 
to  be  granted  as  aforesaid,  payable  wholly  and  exclusively  Jjjjjj^8  sh*Me 
out  of  such  of  the  said  premises  by  the  same  indenture  out  of  unsold 
expressed  to  be  demised,  as  are  not  hereinbefore  expressed  PwmiaeiL 
to  be  hereby  surrendered,  and  that  the  power  of  re-entry, 
and  all  other  powers,  rights,  and  remedies  in  the  same 
indenture  contained  or  exercisable  in  respect  of  the  said 
demised  premises,  shall  and  may  henceforth  be  exercis- 
able and  exercised  by  the  said  Dean  and  Chapter  and 
their  successors  over  and  in  respect  of  such  of  the  said 
premises  expressed  to  be  demised  by  the  hereinbefore 
recited  indenture,  as  are  not  hereinbefore  expressed  to  be 
hereby  surrendered,  as  fully  and  effectually,  to  all  intents 
and  purposes,  as  if  such  of  the  said  demised  premises  as 
are  not  hereinbefore  expressed  to  be  hereby  surrendered 
had  alone  been  originally  demised  by  the  hereinbefore 
recited  indenture:  [Add  covenant  by  A.  B.,  C.  D.,  and 
E.  F.  with  the  Dean  and  Chapter,  their  successors  and 
assigns,  against  incumbrances,  supra,  p.  269,  and  ante, 
Vol.  I.,  p.  404].    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


C  0 
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lease; 


XLVII. 

MEMORANDUM  of  a  Surrender  of  a  Cawtulab 
Lease  for  Lives  of  Copyholds  purchased  by  tk 
Church  Estates  Commissioners. 

MANOR  of  E.\  WHEREAS  A.  B.,  of,  &c,  and 
in  the  County  of  S.  J-  C.  D.,  of,  &c,  as  trustees  under 

the day  of J  the  will  of  the  late  E.  F.,  dated, 

&c,  and  proved  in  the court  of ,  on,  &c,  are 

by  virtue  of  several  grants,  made  according  to  the  custom 
of  this  manor,  proprietors  (a),  according  to  the  custom  of 
this  manor,  of  the  hereditaments  described  in  the  schedule 
hereunder  written,  and  delineated  in  the  plan  drawn  in 

the  margin  of  these  presents  and  therein  coloured , 

for  the  lives  of  the  several  persons  whose  names  and  ages 
are  respectively  set  opposite  to  such  lands,  tenements, 
and  hereditaments,  respectively,  in  the  said  schedule  (6), 
and  are  bound  in  pursuance  of  the  same  will  to  sell  and 
dispose   of   the  same  hereditaments,  either    by  public 


(a)  In  many  manors  the  cestnis  que  vie  are  the  tenants  on  the 
court  rolls,  bat  the  persons  beneficially  interested  in  the  leases  (who 
are  termed  the  Proprietors  or  Purchasers  of  the  tenement),  surrender 
and  deal  with  the  tenement  as  if  they  were  the  actual  tenants.  The 
validity  of  the  custom  has  been  questioned  but  not  litigated,  and  has 
often  been  incidentally  noticed  by  the  Courts  without  any  intimation 
of  a  doubt  as  to  its  validity.  For  instances  of  the  validity  of  a  cus- 
tom that  where  a  copyhold  is  granted  for  three  lives,  the  first  life 
may  bar  the  other  two,  see  Roe  v.  Somerset,  2  W.  BL  694;  Prankerd 
v.  Prankerd,  1  S.  &  St.  1 ;  Salisbury  v.  Kurd,  2  Cowp.  481 ;  Dyer 
v.  Dyer,  1  Wh.  &  Tud.  L.  C.  E.  14 ;  Phillips  v.  BaU,  6  C.  B.  Eep. 
811. 

(b)  If  the  lord  seised  in  fee  of  a  manor  demises  copyhold  land 
otherwise  than  by  custom,  the  right  to  regrant  according  to  custom  is 
for  ever  extinguished ;  but  if  a  lessee  of  the  manor  demise  contrary 
to  custom,  his  right  is  extinguished  only  during  the  lease,  and  is  re- 
vived by  a  new  lease :  Ex  parte  Lord  Henley }  31  L.  J.  N.  S.  54  Co., 
S.  C.  29  Beav.  311,  and  cases  there  cited. 
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auction  or  by  private  contract,  and  either  together  or  in      Pbiomwht 

lots,  and  are  empowered  by  the  same  will  to  sign  and  

give  a  receipt  for  the  purchase  money  thereof,  which  will  LBA8E  P0R  LIVM 
discharge  the  purchaser  or  purchasers  payuig  the  same    purchased  by 
from  being  answerable  or  accountable  for  the  loss,  mis- 
application, or  non-application,  or  being  in  anywise  bound 
or  concerned  to  see  to  the  application  thereof;    And 

whereas  the  [Dean  and  Chapter  of ,  giving  their 

proper  descriptions],  with  the  approval  of  the  Church 

Estates  Commissioners,  have  agreed  with  the  said  A.  B.  2.  —agreement 

and  C.  D.,  as  such  trustees  as  aforesaid,  for  the  purchase,  thekase  by  ° 

at  the  price  of  £ ,  of  the  said  scheduled  heredita-  n^1^.*1"1 

ments,  with  their  respective  rights,  easements,  and  appur- 
tenances, for  the  lives  of  the  several  persons  respectively, 
whose  names  and  ages  are  respectively  set  opposite  to 
such  hereditaments  respectively,  in  the  said  schedule, 
and  for  ail  other  the  estates  and  interests  (if  any)  of  them 
the  said  A.  B.  and  C.  D.  in  the  same  premises  respec- 
tively ;  And  whereas  the  said  Church  Estates  Commis-  s.  —directions 
sioners  have  directed  that  the  assurance  to  the  said  Dean  EsutesCom- 
and  Chapter,  upon  the  purchase  aforesaid,  shall  be  made  miBsionera  as 
by  the  surrender  hereinafter  mentioned  to  be  made,  and  assurance, 
in  the  form  and  manner  hereinafter  appearing.     NOW  4.  Memorandum: 
BE   IT   REMEMBERED,  that,  in  pursuance  of  the 
said  agreement  and  direction,  and  in  consideration  of  the  —consideration, 

sum  of  £ to  the  said  A.  B.   and  C.  D.,  as  such 

trustees  as  aforesaid,  at  the  request  of  the  said  Dean  and 

Chapter,  this day  of ,  paid  by  the  said  Church 

Estates  Commissioners  out  of  monies  produced  by  the 
sale  of  lands  formerly  belonging  to  the  said  Dean  and 
Chapter,  which  have  been  paid  to  the  credit  of  the  said 
Church  Estates  Commissioners,  They  the  said  A.  B.  and  —trustees  hare 
C.  D.,  as  proprietors  for  the  lives  of  the  several  persons  J^s ofmanor, 
respectively  whose  names  and  ages  are  respectively  set 
opposite  the  several  tenements  and  hereditaments  respec- 
tively particularised  in  the  said  schedule  hereunder 
-written,  came  before  I.  E.,  steward  of  the  said  manor, 
and  surrendered  into  the  hands  of  the  lords  of  the  said 

manor  by  the  hands  and  acceptance  of  the  said  steward, 

c  c  2 
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XLVII. 
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OF  OOPYHOLD8 

PURCHASED   BT 

CHURCH    ESTATES 

COMMISSIONERS. 

5.  — parcels, 


6.  — to  the  in- 
tent that  lease 
and  copyhold 
tenure  may 
merge  in  the 
freehold. 


according  to  the  custom  of  the  said  manor,  All  the 
estates  and  interests  of  them  the  said  A.  B.  and  C.  D., 
for  the  several  lives  aforesaid  and  otherwise  howsoever, 
of  and  in  the  said  several  lands,  tenements,  and  heredita- 
ments, described  or  referred  to  in  the  said  schedule 
hereunder  written,  and  delineated  in  the  said  plan  drawn 

on  these  presents  and  therein  coloured ,  the  numbers 

in  the  first  column  of  the  said  schedule  referring  to  the 
same  numbers  in  the  said  plan,  and  also  to  the  same 
numbers  in  the  apportionment  of  the  tithe  commutation 

rentcharge  of  the  said  parish  of  ,  and  which  said 

several  lands,  tenements,  and  hereditaments  were  formerly 
described  on  the  court  rolls  of  the  said  manor  as  follows, 
that  is  to  say  [Parcels  from  Court  Rolls — General 
Words] ;  To  the  intent  that  all  the  estates  and  interests 
of  the  said  A.  B.  and  C.  D.  in  the  said  premises  herein- 
before mentioned  to  be  surrendered,  and  the  copyhold 
tenure  and  quality  of  the  same  premises,  may  be  abso- 
lutely merged  and  extinguished  in  the  freehold  and 
inheritance  thereof  and  of  the  said  manor,  and  that 
the  same  premises  may  henceforth  remain  part  of  the 

demesne  lands  of  the  said  Dean  and  Chapter  of , 

as  lords  of  this  manor,  subject  only  to  the  provisions  and 
restrictions  expressed  and  contained  in  an  Act  of  Par- 
liament passed  in  the  Session  holden  in  the  14th  and 
15th  years  of  the  reign  of  Her  present  Majesty,  intituled 
"  An  Act  to  facilitate  the  management  and  improvement 
of  Episcopal  and  Capitular  Estates  in  England  "  (c). 


(c)  This  memorandum  should  be  entered  on  the  rolls  of  the 
manor.  See  the  next  Precedent,  which  forms  a  part  of  the  present 
assurance. 
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XLVIII. 

RELEASE  and  Confirmation  by  way  of  Extinguish-      Pmeobdmt 

ment   of  Copyholds  for  Lives   of  a   Capitular  

Manor  purchased  by  the   Church  Estates  Com-  uasb  *°b  UT1B 

,  0F  COPYHOLDS 

MISSIONERS  (a).  purchased  bt 

OHUROH  ESTATES 
COMMISSIONERS. 


THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c, 
and  C.  D.,  of,  &c.  [trustees  of  the  will  of  the  cestui  qui  *•  Parti«- 
vie],  of  the   first  part;    [the   Church  Estates   Commis- 
sioners, supra,'  p.  376],    of  the   second  part;    and  the 

[Dean  and  Chapter  of ,  by  their  proper  description], 

of  the  third  part :  Whereas  the  said  Dean  and  Chapter 
are  the  lords  of  the  manor  of  E.,  in  the  county  of  S. 
[Recital  of  title  of  A.  B.  and  C.  D.  as  trustees  of  a  will, 
supra,  p.   312];    And    whereas,  the    said   Dean    and  2-  BaeHestiUe' 
Chapter,  with  the  approval  of  the  said  Church  Estates  ment  for  pur- 
Commissioners    (testified  by  their  being  parties  to  and  chase  of  leM0 ; 
executing  these  presents),  have  agreed  with  the  said  A.  B. 
and  C.  D.  as  such  trustees  as  aforesaid,  for  the  purchase, 
.  at  the  price  of  £ ,  of  the  said  tenements  and  here- 
ditaments,  described  in  the   said  schedule   hereto,   &c. 
[supra,  p.  362] ;  And  whereas  the  said  Church  Estates  8-  —directions 

„  .     .  ,  •.•.•.,,,,  ,        of  Commissioners 

Commissioners  have  directed  that  the  assurance  to  the  as  to  form  of 
said  Dean  and  Chapter  upon  the  purchase  aforesaid  shall  M8Uranoe » 
be   made  by  the  surrender  hereinafter  recited   and  by 
these  presents  in  the  form  and  manner  hereinafter  appear- 
ing ;  And  whereas  in  pursuance  of  the  said  agreement  4.  — previous 

and  direction,  and  in  consideration  of  the  sum  of  £ thThLdsof 

to  the  said  A.  B.  and  C.  D.,  as  such  trustees  as  aforesaid,  the  ford* 
this  day  paid  by  the  said  Church  Estates  Commissioners 
as   hereinafter   more    particularly  mentioned,   the    said 
A.  B.  and  C.  D.  have  this  day,  according  to  the  custom 


(a)  This  Precedent  and  Precedent  XL VII,  form  one  assurance :  the 
object  of  the  present  deed  being  to  obtain  a  receipt  for  the  purchase 
money  and  the  usual  covenants. 
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Pbxcrdbht 
XLVIII. 

LBASl  FOR  LTVXS 
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PURCHASED  BT 

CHURCH    E8TATI3 
COMMISSIONERS. 

5.  Witnesseth : 


— consideration  ; 


— trustees  re- 
lease, 


—and  Commis- 
sioners confirm, 


6.  — parcels, 


7.  — to  the  in- 
tent, &c. 


of  the  said  manor,  surrendered  all  their  estates  and 
interests  for  the  lives  of  the  several  persons  aforesaid  and 
otherwise  howsoever  in  the  said  several  tenements  and 
hereditaments  particularised  in  the  said  schedule  and 
delineated  in  the  said  plan  drawn  on  these  presents  and 

•therein  coloured ,  with  their  rights,  easements,  and 

appurtenances,  to  the  intent  hereinafter  expressed :  NOW 
THIS  INDENTURE  WITNESSETH,  that,  in  further 
pursuance  of  the  said  agreement  and  directions,  and  in 

consideration  of  the  sum  of  £ to  the  said  A.  B.  and 

C.  D.,  as  such  trustees  as  aforesaid,  &c,  [Precedent 
XLVL,  supra,  p.  383],  They  the  said  A.-  B.  and  C.  D., 
as  and  according  to  their  estates  and  interests,  and  by 
the  direction  of  the  said  Church  Estates  Commissioners, 
do,  and  each  of  them  doth,  by  these  presents,  release  and 
confirm,  and  they  the  said  Church  Estates  Commissioners, 
in  pursuance  of  the  provisions  of  the  said  Act  of  Parlia- 
ment secondly  hereinbefore   referred   to,   do  by  these 

presents  confirm  unto  the  said  Dean  and  Chapter  of- > 

their  successors  and  assigns,  All  the  said  lands,  tene- 
ments, and  hereditaments  described  in  the  said  schedule 
hereunder  written,  and  delineated  in  the  said  plan  drawn 
in  the  margin  of  these  presents,  &c.  [as  in  Precedent 
XL  VII.];  To  the  intent  that  all  the  estates  and 
interests  of  the  said  A.  B.  and  C.  D.  in  the  said  premises 
hereinbefore  expressed  to  be  hereby  released,  and  the 
copyhold  tenure,  &c.  [as  in  Precedent  XL  VII,  except 
that  the  Statute  will  be  referred  to  as  the  said  Act  of 
Parliament  and  the  title  of  it  will  be  omitted. — Covenant 
against  incumbrances  by  A.  B.  and  C.  D.  with  the  Dean 
and  Chapter,  their  successors  and  assigns,  supra,  p.  369]. 
In  witness,  &c. 
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XLIX. 

CONVEYANCE  to  the  Lessee    of  the  Reversion  (a)      Pmoedknt 

YT  TY 

in  fee  expectant  on  an  Episcopal  Lease  for  Lives         *j^*- 
sold  by  the  Church  Estates  Commissioners  (5).  bhvsbsion  by 

CHURCH    ESTATES 
COMMISSIONERS 

THIS  INDENTURE,  made,   &c,  between  the  Right  to  tei  lessee. 
Reverend  Father  in  God  T.,  by  Divine  permission  Lord  j.  Parties.       * 
Bishop  of ,  of  the  first  part;  [the  Church  Estates  Com- 
missioners, supra, p.  376],  of  the  second  part;  A.  B.,  of, 
&c.  [equitable  tenant  for  life  of  the  lease]  (c),  of  the  third 
part;  C.  D.,of,  &c.  [equita  ble  remainderman],  of  the  fourth 
part;  and  E.  F.,  of,  &c.  [lessee,  a  trustee],  of  the  fifth 
part :  [Recites  a  lease  for  three  lives  from  the  Bishop  to  %  Recital  of 
JS.  F.,  his  heirs  and  assigns,  Upon  the  trusts,  and  to  and  lea8e » 
for  the  several  ends,  intents,  and  purposes  mentioned,  ex- 
pressed, limited,  and  declared  of  and  concerning  the  said 
premises  in  and  by  an  indenture  of  release  of  the  17th 
day  of  September,  1800,  in  the  said  indenture  now  in 
recital  more  particularly  mentioned,  or  upon  and  for  such 
and  the  same  trusts,  intents,  and  purposes  as  at  the  date 
of  the  said  indenture  now  in  recital  remained  unsatisfied 
and  capable  of  taking  effect,  of  and  concerning  the  premises 
aforesaid,  and  by  the  indenture  now  in  recital  expressed 
to  be  demised,  at  the  yearly  rent  of  £ ,  by  the  inden- 


(a)  A  conveyance  of  a  reversion  to  a  lessee  puts  an  end  to  the 
covenants  in  the  lease :  1  Bli.  69. 

(b)  When  the  lessee  of  a  capitular  estate,  with  a  covenant  for 
renewal,  who  has  underleased  part  of  the  land  with  a  similar  cove- 
nant, bays  the  reversion  from  the  commissioners,  the  sub- lessee's  right 
of  renewal  is  gone ;  but  he  may  buy  the  land  in  his  underlease  from 
the  original  lessee  at  a  price  proportionate  to  the  price  paid  for  the 
reversion  in  all  the  land :  Postlethwaite  v.  Lewthwaite,  2  John.  & 
Hem.  237. 

(c)  It  is  a  common  practice,  though  there  seems  to  be  no  necessity 
for  it,  to  make  the  cestuis  qui  trust  parties  to  the  conveyance. 
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8.  — equitable 
interests  in  lease, 


4.  —agreement 
for  sale  of  re- 
version. 


5  Witnesseth: 
— consideration, 


tare  now  in  recital  reserved,  and  under  and  subject  to  the 
covenants  and  conditions  therein  contained,  and  on  the 
part  of  the  said  E.  F.,  his  heirs  and  assigns,  to  be  per- 
formed and  observed] ;  And  whereas,  under  the  trusts  of 
the  said  indenture  of  release  of  the  17th  day  of  September, 
1800,  and  divers  subsequent  assurances  and  acts  in  tbe 
law,  the  said  A.  B.  claims  to  be  entitled  for  an  estate  for 
his  own  benefit  for  his  life  in  the  said  premises  expressed 
to  be  demised  by  the  hereinbefore  recited  indenture,  and 
subject  to  such  life  estate  the  said  CD.  claims  to  be 
entitled  to  the  same  premises  for  the  entire  estate  granted 
by  the  said  indenture ;  And  whereas  the  said  T.  Lord 
Bishop  of ,  by  and  in  exercise  of  the  powers  and  au- 
thorities in  this  behalf  of  the  aforesaid  Acts  of  Parliament, 
with  the  approval  of  the  said  Church  Estates  Commis- 
sioners, testified  by  this  present  writing  under  their  hands 
and  seals,  and  with  the  approbation  of  the  said  A.  B.  and 
C.  D.,  testified  by  their  executing  these  presents,  hath 
agreed  with  the  said  E.  F.  as  the  lessee,  within  the  intent 
and  meaning  of  the  said  Acts,  of  the  said  premises  by  the 
hereinbefore  recited  indenture  expressed  to  be  demised 
and  granted  as  aforesaid,  for  the  sale  to  the  said  E.  F.  of 
the  reversion,  estate,  and  interest  of  the  said X or d  Bishop 

of (being  the  inheritance  in  fee  simple  in  reversion 

expectant  on  the  determination  of  the  estate  created  by 
the  hereinbefore  recited  indenture),  in  the  hereditaments 
hereinafter  expressed  to  be  hereby  granted,  and  being  the 
said  premises  expressed  to  be  demised  and  granted  by 
the  hereinbefore  recited  indenture  as  aforesaid,  with  their 
rights,  easements,  and  appurtenances,  and  with  the  great 
trees,  woods,  and  underwoods  (d)  on  the  same,  in  conside- 
ration of  the  sum  of  £ ,  to  be  paid  by  the  said  A.  B. 

and  C.  D.  in  manner  hereinafter  expressed.  NOW  THIS 
INDENTURE  WITNESSETH,  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  sum  of 


(d)  The  trees,  &c,  were  excepted  in  the  lease.  It  is  the  practice 
to  include  them  in  the  sales,  though  the  Acts  seem  hardly  to  autho- 
rise the  practice. 
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£ — -,   by  the   said  A.   B.   and  C.  D.   paid  into  the      Pbkotoot 

XLTY 

Bank  of  England  to  the  account  of  the  Church  Estates  ' 

Commissioners,  as  appointed  by  the  said  Commissioners    **v*ksion  bt 

,.,.«,,,..  i  n      i      /.  i  CHURCH   ESTATES 

(testified  by  their  executing  these  presents),  before  the    commissioners 
execution  of  these  presents,  the  payment  of  which  said  T0  THB  LgsaKB- 
sum  is  testified  by  the  memorandum  indorsed  on  these 
presents  and   signed   by  the  Church  Estates   Commis- 
sioners,   He   the    said    T.  Lord    Bishop    of ,  by 

virtue   and  in  exercise   of  the  powers   and  authorities 
vested  in  him  for  this  purpose  by  the  said  Acts  of  the 
Session  of  the  14th  and  15th   and  the  17th   and  18th 
years   of    Her   said  Majesty's  reign,  and  of  all  other 
powers    enabling    him   in   this   behalf,   Doth    by  these  -^srantby 
presents,   with  the   approval  of  and  in  the   form   and        °R 
manner  directed  by  the  said  Church  Estates  Commis- 
sioners (testified  as  aforesaid),  and  with  the  approbation 
of  the  said  A.  B.  and  C.  D.  (testified  by  their  executing 
these  presents),  grant  and  convey,  and  the  said  Church  -^nfirmation 
Estates  Commissioners,  in  pursuance  of  the  provisions  of  doners, 
the  same  Acts,  and  with  the  approbation  of  the  said  A.  B. 
and  C.  D.  (testified  as  aforesaid),  do  by  these  presents 
confirm  unto  the  said  E.  F.,  his  heirs  and  assigns,  All  6. —of  reversion 
that  the  reversion,   estate,   and  interest  of  the   Lord  fe^ia 

Bishop  of ,  expectant  upon  the  determination  of  the 

estate  created  by  the  hereinbefore  recited  indenture  (e)  of 

and  in  [Parcels — General  Words,  supra,  p.  208],  And  all  —parcels, 

the  estate*,  right,  title,  interest,  property,  claim,  or  demand  ~~ €8tAte  dau8e ; 

whatsoever  of  the  said  Lord  Bishop  of ,  in,  to,  and 

out  of  the  same  premises,  To  have  and  to  hold,  the  said  7-  Habendum, 
reversion   and    premises   hereinbefore    expressed  to  be 
hereby  granted  (subject  to  all  outgoings,  whether  eccle- 


(e)  The  Commissioners  commonly  insist  on  reciting  the  contract  as 
one  for  the  sale  of,  and  on  conveying,  merely  the  reversion  expectant 
on  the  particular  lease  recited  to  have  been  granted:  henoe  the 
description  of  the  parcels  in  the  text.  In  dealing  with  ordinary 
reversionary  interests,  it  is  usual  to  oonvey  the  property  subject  to 
the  particular  interests,  instead  of  describing  it  in  the  manner  above 
mentioned. 
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COMMISSIONERS 
TO  THE    LESSEE. 


— to  leasee  in 
fee. 


siastical  or  civil,  now  by  law  affecting  the  same),  Unto 
the  said  E.  F.,  his  heirs  and  assigns,  To  the  use  of  the 
said  E.  F.,  his  heirs  and  assigns,  upon  such  trusts  as 
under  the  said  indenture  of  release  of  the  17th  day  of 
September,  1800,  and  of  all  subsequent  assurances  and 
acts  in  the  law  affecting  the  same  premises,  were  imme- 
diately before  the  execution  of  these  presents  subsisting 
or  capable  of  taking  effect,  of  and  concerning  the  estate 
and  interest  subsisting  under  and  by  virtue  of  the  herein- 
before recited  indenture  in  the  said  premises  expressed  to 
be  thereby  granted  and  demised  as  aforesaid;  And  hb 

the  said  T.  Lord  Bishop  of doth  hereby  for  himself, 

his  heirs,  executors,  and  administrators,  covenant  with 
the  said  E.  F.,  his  heirs  and  assigns  [against  incumbrance*, 
supra,  p.  249].     In  witness,  &c. 

(Add  a  Schedule.) 


Precedent  L. 

BT   ECCLB8IA8 
TIOAL  COMMIS- 
SIONERS, 


1.  Parties. 


L. 

CONVEYANCE  to  the  uses  of  a  Settlement  by  the 
Ecclesiastical  Commissioners  of  a  Reversion  in 
Fee  expectant  on  a  Lease  for  Lives  of  a  Sinecure 
Rectory,  subject  to  the  Payment  of  a  Yearly  Sum 
to  the  Vicar,  and  to  the  Repairs  of  the  Chancel. 

THIS  INDENTURE,  made,  &c,  between  the  Ecclesi- 
astical Commissioners  for  England  (a),  of  the  first  part; 


Sales  by  tbe 

Ecclesiastical 

Commissioners. 


(a)  Numerous  sales  by  the  Ecclesiastical  Commissioners  are  now 
being  made  under  the  powers  conferred  by  the  Acts  6  &  7  Will.  4, 
o.  77  ;  3  &  4  Viot.  c.  113 ;  13  &  14  Vict.  c.  94  ;  17  &  18  Vict  c.  116; 
19  &  20  Vict.  c.  74;  23  &  24  Vict.  c.  124;  24  &  25  Vict.  c.  131;  and 
26  &  27  Vict.  c.  95 ;  and  by  Orders  in  Council  made  from  time  to 
time  for  the  purpose.  Two  Precedents  of  conveyances  on  such  sales 
are  given  in  the  text. 

Conveyances  to  the  Ecclesiastical  Commissioners  are  prepared  by 
their  own  legal  advisers :  therefore,  no  Freoedent  is  here  given  of  a 


TICAL  OOMMIS- 
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A.  B.,  of,  &c,  and  C.  D.,  of,  &c.  [lessees  and  cestuis  qui    Pkwwmw  U 

trust  under  the  settlement],  of  the  second  part;  E.  F.,  of,    bt  boomsus- 

&c.   [trustees  of  settlement],  of  the  third  part ;  the  said 

A.  B.  and  C.  D.,  of  the  fourth  part ;  and  X.  Y.,  of,  &c. 

[grantee  to  uses],  of  the  fifth  part:  Whereas,  by  an  in-  J.  Becitaiof 

,  ,    ,  ,     -,  ,.  „  ,  ,   leaae.by  a  rector, 

denture,  dated  the  15th  day  of  May,  1846,  and  expressed  with  consent  of 
to  be  made  between  the  Rev.  I.  K.,  rector  and  parson  of  *£  JJET-11* 

the  parish  church  of  L.,  in  the  county  of ,  of  the 

one  part,  and  the  said  A.  B.  and  C.  D.  of  the  other  part, 
for  the  considerations  therein  mentioned,  the  said  I.  K., 
with  the  assent  and  consent  of  the  Bight  Reverend  Father 
in  God  M.  Lord  Bishop  of  N.,  ordinary  of  the  said  parish 
church,  and  of  the  Bight  Reverend  Father  in  God  0. 
Lord  Bishop  of  P.,  patron  of  the  said  church  (b),  and  the 
Dean  and  Chapter  of  the  cathedral  church  of  P.  afore- 
said, did  demise  unto  the  said  A.  B.  and  C.  D.  All  that 
the  parsonage  of  L.  aforesaid,  with  the  buildings,  barns, 
stables,  and  premises ;  And  also  [parcels] ;  And  also  all 
other  lands,  tenements,  rents,  and  reservations  whatso- 
ever, to  the  said  parsonage  in  anywise  or  by  any  means 
appendant  or  belonging,  except,  and  reserved  unto  the 
said  I.  E.  and  his  successors,  the  nomination,  presenta- 
tion, and  patronage  of  the  vicarage  of  the  church  of  L, 
aforesaid,  when  and  so  often  as  the  same  should  happen 
to  fall  void,  To  hold  the  same  unto  the  said  A.  B.  and 
C.  D.,  their  heirs  and  assigns,  from  the  making  of  the 
said  indenture  now  in  recital,  for  the  term  of  the  lives  of, 
&c.  [three  lives],  and  for  the  life  of  the  longest  liver  of 

them,  at  the  yearly  rent  of  £ ,  and  under  and  subject 

to  the  covenants  and  conditions  therein  contained,  and  on 


conveyance  to  them.  As  to  the  registration  of  such  conveyances  in 
Middlesex,  see  Reg.  v.  Middlesex  Registrars,  1  E.  &  E.  322 ;  S.  0. 
28  L.  J.  Q.  B.  77. 

(5)  As  this  lease  was  not  made  under  the  powers  of  the  Act  of  5  Leases  by  cor- 
&  6  Viot.  o.  108,  it  required  confirmation  by  the  patron  and  ordinary,  P<**tions  •©!«• 
Go.  Lit.  44  b.    Leases  made  by  ecolesiastical  corporations  sole  under 
the  powers  of  the  Act  referred  to,  require  the  consent  of  the  patron 
and  the  Ecclesiastical  Commissioners.    See  1   Piatt  on  Leases,  pp. 
238  et  seq. 


896 


CONVEYANCES    ON    SALES. 


Precidint  L. 

BT  ECCLESIAS- 
TICAL COMMIS- 
SIONERS. 


8.  —settlement 
of  freeholds  and 
of  the  lease ; 


4.  — rectory  a 
sinecure,  and 
vested  in  Ecclesi- 
astical Commis- 
sioners ; 


5.  — scheme  of 
Commissioners 
for  sale  of  the 
rectory  and 
reversion ; 


the  part  of  the  lessees,  their  heirs  and  assigns,  to  be 
performed  and  observed,  including  among  such  covenants 
a  covenant  to  repair  and  maintain  the  chancel  of  the 
parish  church  of  L.  aforesaid,  and  leave  the  said  chancel 
sufficiently  repaired ;  and  a  covenant  to  pay  the  vicar  of 
L.  for  the  time  being,  and  his  successors,  his  or  their 
assignee  or  assigns,  during  all  the  term  thereby  demised, 
by  way  of  increase  and  augmentation  of  the  said  vicarage, 

the  yearly  sum  of  £ ,  by  equal  payments,  on  the  25th 

day  of  March  and  29th  day  of  September ;  And  whereas, 
by  an  indenture,  dated  the  1st  day  of  January,  1850 
[Settlement  of  fee  simple  estates  to  the  joint  appointment 
of  A.  B.  and  C.  D.,  with  remainder  to  A.  B.for  life,  with 
remainders  over — Power  for  E.  F.  and  G.  H.  to  sell  the 
freeholds  and  lay  out  the  proceeds  in  the  purchase  of  land* 
to  be  settled— Premises  in  the  lease  vested  in  E.  F.  and 
G.  H.  upon  trusts  corresponding  with  the  uses  of  t)ve  free- 
holds— Power  for  E.  F.  and  O.  H*.,  with  the  consent  of 
A.  B.,  to  purchase  the  reversion  expectant  on  the  lease]; 
And  whereas  the  said  rectory  of  L.  was  an  ecclesiastical 
rpctory  without  cure  of  souls,  in  the  sole  patronage  of 
the  Lord  Bishop  of  P.,  or  of  the  same  Lord  Bishop  and 
the  Dean  and  Chapter  of  P.,  and  there  was  and  is  a  vicar 
endowed  of  the  said  parish  of  L. ;  and  on  or  about  the 

day  of the  said  rectory  became  vacant  by  the 

resignation  of  the  said  I.  K.,  and  thereupon,  by  virtue  of 
the  Act  of  Parliament  in  that  behalf  (c),  the  said  rectory 
(except  as  to  the  ecclesiastical  patronage  thereof),  became 
vested  in  the  said  Ecclesiastical  Commissioners;  Atf) 
whereas  the  said  Ecclesiastical  Commissioners,  in  pur- 
suance of  the  said  Acts  of  Parliament,  prepared  and  laid 
before  Her  Majesty  in  Council  a  scheme,  dated,  &c,  and 
thereby  recommended  and  proposed  that  they  might  be 
authorised  and  empowered  by  instrument  or  instruments 
in  writing,  duly  executed  according  to  law,  from  time  to 
time  to  sell  or  dispose  of  and  duly  to  convey,  according  to 


(c)  3  &  4  Vict.  o.  113,  b.  48. 
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the  provisions  of  the  said  Acts,  all  or  any  of  the  lands,  Prwhmht  l. 

tenements,  or  hereditaments  theretofore  belonging  to  the  BT  B00LKflIA8T1. 
said  sinecure  rectory  of  L.,  so  vested  in  them  as  afore-      0AL  a>mas- 

said,  with  their  appurtenances ;  And  all  the  estate,  right,  - 


for  sale. 


title,  and  interest  of  the  said  Commissioners  therein,  or 

in  any  part  or  parts  thereof,  unto  and  to  the  use  of  any 

person  or  persons  desirous  or  willing  to  purchase  the 

same,  and  his  or  their  heirs,  executors,  administrators,  or 

assigns,  or  otherwise   as  he  or  they   should  direct  or 

appoint,  and  for  such  consideration  as  should  upon  due 

calculation  and  inquiry  appear  to  them  to  be  just  and 

reasonable  ;  And  whereas  the  said  scheme  was  approved  6.— approved  by 

by  Her  Majesty  in  Council,  and  by  an  Order  of  Her  c^^nm 

Majesty  in  Council,  dated,  &c,  and  duly  published  in  the 

London  Gazette  of  the day  of ,  the  said  scheme 

was  ratified  and  made  effectual  in  law;  And  whereas  the  7.— schedule 
messuage,  &c,  and  hereditaments  specified  and  comprised  Jector^5land«. 
in  the  schedule  hereunder  written  are  the  lands  now  or 
late  belonging  to  the  said  rectory  of  L.,  and  included  in 
the  hereinbefore  recited  indenture  of  lease  ;  And  whereas  8.— agreement 
the  said  E.  F.  and  G.  H.,  as  well  in  exercise  of  the  said 
power  in  that  behalf,  in  the  said  indenture  of  the  1st  day 
of  January,  1850,  contained,  and  as  well  with  the  consent 
in  writing  (testified  by  his  executing  these  presents)  of  the 
said  A.  B.,  as  the  person  for  the  time  being  entitled  to 
the  actual  possession,  and  receipt  of  the  rents  and  profits 
of  the  said  premises  thereby  assured  and  limited  as  afore- 
said, as  by  the  special  joint  direction  and  appointment  of 
the  said  A.  B.  and  C.  D.  (testified  by  their  respectively 
executing  this  present  deed),  have  agreed  with  the  said 
Ecclesiastical  Commissioners  for  the  purchase  of,  and 
they  the  said  Ecclesiastical  Commissioners,  in  pursuance 
of  the  hereinbefore  recited  scheme  and  Order  in  Council, 
have  agreed  with  the  said  E.  F.  and  G.  H.  for  the  sale  to 
them,  as  such  trustees  as  aforesaid,  of  the  reversion, 
estate,  and  interest  of  them  the  said  Ecclesiastical  Com- 
missioners in  the  said  messuage,  &c,  and  hereditaments 
specified  and  comprised  in  the  said  schedule  hereunder 
written,  and  the  timber  and  trees  standing  and  growing 
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9. — lessees  de- 
sire that  lease 
may  merge. 


Precede**  L.    thereon,  subject  and  charged  as  hereinafter  is  expressed, 

at  the  price  of  £ ,  being  the  consideration  which  upon 

due  calculation  and  inquiry  has  appeared  to  the  said 
Commissioners  to  be  just  and  reasonable,  and  such  sum 
is  intended  to  be  paid  by  the  said  E.  F.  and  G.  H.  out  of 
monies  which  have  arisen  from  sales  of  hereditaments  by 
the  hereinbefore  recited  indenture  of  the  1st  day  of 
January,  1850,  assured  and  limited  as  aforesaid;  And 
whereas  the  said  A.  B.  and  C.  D.  are  desirous  that  the 
leasehold  estates  and  interests  in  the  said  purchased 
premises  shall  be  extinguished  in  the  reversion  and  in- 
heritance thereof,  and  in  order  to  effectuate  such  desire 
have  determined  to  make  such  grant  and  surrender  as  are 
hereinafter  expressed  to  be  made  by  them  ;  and  for  effec- 
tuating the  same  desire  the  said  E.  F.  and  G.  H.  have 
agreed  to  join  in  these  presents  in  manner  hereinafter 
appearing.  NOW  THIS  INDENTURE  WITNESS- 
ETH, that,  in  pursuance  of  the  said  agreement,  and  for 
effectuating  the  said  desire,  and  in  consideration  of  the 

sum  of  £ ,  out  of  moneys  arisen  as  aforesaid,  upon 

the  execution  of  these  presents  by  the  said  E.  F.  and 
G.  H.  with  the  consent  of  the  said  A.  B.  (testified  by  his 
executing  these  presents),  and  by  the  joint  direction  and 
appointment  of  the  said  A.  B.  and  C.  D.  (testified  by 
their  respectively  executing  this  present  deed),  paid  to 
the  account  of  the  said  Ecclesiastical  Commissioners  at 
the  Bank  of  England  (the  receipt  of  which  said  sum  is 
intended  to  be  acknowledged  by  a  memorandum  indorsed 
on  these  presents,  and  signed  by  the  Bight  Honourable 
L.  and  the  Bight  Honourable  M.,  as  the  joint  treasurers (rf) 
of  the  said  Ecclesiastical  Commissioners,  and  the  pay- 
ment whereof  the  said  Commissioners  do  hereby  also 
acknowledge);  and  in  consideration  of  the  premises,  They 
the  Ecclesiastical  Commissioners  for  England,  by  virtue 


10.  Witnesseth : 
consideration, 


receipt, 


(d)  Tbe  First  Church  Estates  Commissioner  and  the  Church  Es- 
tates Commissioner  appointed  by  the  Archbishop  of  Canterbury  are, 
under  the  Aot  13  &  14  Vict.  o.  94,  s.  5,  joint  treasurers,  of  tbe 
corporation. 


CONVEYANCES   ON    SALES.  899 

and  in  exercise  of  all  powers  and  authorities  in  anywise  Pn0B)lw  Ifc 
enabling  them  in  this  behalf,  and  as  and  according  to  by  boclbsusti- 
their  reversion,  estate,  and  interest,  and  at  the  request  of     ^q™*™" 

the  said  E.  F.  and  G.  H.  (testified  by  their  being  parties  

to  these  presents),  and  by  the  direction  and  appointment 
of  the  said  A.  B.  and  C.  D.  (testified  as  aforesaid),  do  by 
these  presents  grant,  release,  dispose  of,  and  convey; 
And  they  the  said  E.  F.  and  G.  H.,  as  and  according  to  grant, 
their  estate  and  interest,  and  by  the  same  direction  and 
appointment  as  aforesaid  (testified  as  aforesaid),  do  and 
each  of  them  doth  by  these  presents  grant  and  surrender; 
And  they  the  said  A.  B.  and  C.  D.,  as  and  according  to  surrender, 
their  estate  and  interest,  do  and  each  of  them  doth  by 
these  presents  grant,  surrender,  and  confirm  unto  the  said 
X.  Y.  and  his  heirs  All  that  and  those  the  said  mes-  parcels: 
suage,  &c,  and  hereditaments  situate  in  the  parish  of 

L ,  in  the  county  of ,  specified  in  the  schedule 

hereto  [General  Words,  supra,  p.  208] :  To  have  and  to  n-  Habendum, 
hold  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  Unto  the  said  X.  Y.  and  his  heirs  (subject  Hubject  to  an 
to  the  charge,  obligation,  and  expense  at  all  times  for  ever  J^  the  JwaTand 
hereafter  of  repairing  and  maintaining  in  good,  sufficient,  *?  ^P*"™  of 
and  substantial  repair  and  condition  the  chancel  of  the 

parish  church  of  L aforesaid,  and  subject  also  to  and 

charged  with  the  payment  to  the  vicar  of  the  said  parish 

of  L and  his  successors  for  ever,  by  way  of  increase 

and  augmentation   of   the   said  vicarage,   of  the   clear 

yearly  sum  of  £ ,  by  equal  payments,  on  the  25th 

day  of  March  and  29th  day  of  September,  and  to  all 
legal  means  and  remedies  for  enforcing  the  same  respec- 
tively, and  subject  to  and  charged  with  tithes  or  tithe 
rentcharge  (if  any)  and  all  other  charges,  impositions, 
and  outgoings  whatsoever,  whether  ecclesiastical  or  civil, 
now  by  law  affecting  the  same,  But  freed  and  discharged 
from  all  the  reservations,  covenants,  and  conditions  in  the 
aforesaid  indenture  of  lease  reserved  and  contained,  and 
on  the  part  of  the  said  lessees,  their  heirs  and  assigns,  to 
be  paid,  performed,  and  observed,  To  the  uses,  upon  the  12.  To  uses  of 
trusts,  and  with  and  subject  to  the  powers,  provisoes,  Mltlement" 
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conditions,  and  agreements  (including  the  said  joint  power 
of  appointment  limited  to  the  said  A.  B.  and  G.  D.  as 
aforesaid),  which  by  virtue  of  or  under  the  hereinbefore 
recited  indenture  of  the  1st  day  of  January,  1850,  or  in 
consequence  of  the  exercise  of  any  of  the  powers  therein 
contained  (other  than  any  leases  under  the  powers  of 
leasing,  or  any  mortgages  or  other  dispositions  made  for 
raising  any  sum  or  sums  of  money),  are  now  subsisting 
or  capable  of  taking  effect  in  the  said  messuages  and 
lands,  the  fee  simple  whereof  was  thereby  assured  and 
limited  as  aforesaid,  and  which  now  remain  unsold,  but 
not  so  as  to  increase  or  multiply  charges  or  powers  of 
charging  (e).  [Covenant  by  the  Commissioners  for  them- 
selves and  their  successors  with  C.  D.  and  his  heirs  against 
incumbrances,  p.  269.]     In  witness,  &c. 

(Add  a  Schedule.) 


LI. 

Pmotdeht  Li.  CONVEYANCE  by  the  Ecclesiastical  Commissioners 
to  Trustees  of  Settled  Estates  of  the  Reversion 
in  Fee  expectant  on  a  Capitular  Lease  for  Years. 


REVERSION  BT 
E0CLBSIA8TI0AL 
COMMISSIONERS. 


I.  Parties. 


THIS  INDENTURE,  made,  &c,  between  The  Ecclesi- 
astical Commissioners  for  England  (a),  of  the  first  part; 
A.  B.,  of,  &c,  and  C.  D.,  of,  &c,  the  surviving  trustees 


(*)  In  the  ease  from  whioh  this  Precedent  was  taken,  the  Ecclesi- 
astical Commissioners  required  that  a  terrier  should  be  made  and 
signed  by  the  purchaser,  stating  that  the  property  was  subject  to  the 
annual  payment  to  the  vicar  and  to  the  repairs  of  the  chancel, 
and  that  a  copy  of  the  terrier  Bhonld  be  deposited  in  the  bishop's 
registry. 

(a)  See  the  notes  to  Precedent  L.  The  Precedent  here  given  is  of 
a  simpler  and  more  usual  character  than  the  preceding  one. 


2.  Recites  lease ; 
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and  executors  appointed  by  the  last  will  and  testament,    Fbeobdbrt  LI. 

dated,  &c,  and  proved  in  the Court  of on  &c,     botermoit  BY 

of  L.  M.,  late  of,  &c,  of  the  second  part,  and  E.  F.,  of     ioolksiasti- 

&c.  [a  consenting  party  to  the  purchase],  of  the  third  part,        siohkbs. 

[Recites  lease  by  a  Dean  and  Chapter  to  A.  B.  and  C.  D., 

as  trustees,  for  twenty-one  years,  reserving  timber,  mines, 

rights  of  sporting,  dc] ;  And  whereas  the  lands  specified 

in  the  schedule  hereto,  and  delineated  in  the  plan  drawn  ^l^vert 

in  the  margin  of  the  same  schedule,  and  therein  coloured  in  the  lease 

,  are  the  lands  comprised  in  the  hereinbefore  recited  J^e  gchediS. 

indenture  of  lease,  except  certain  small  parts  which  have 
been  sold  and  conveyed  since  the  date  and  execution  of 

the  same  indenture  to  the Eailway  Company :  And 

whereas,  by  an  Order  of  Her  Majesty  in  Council,  dated  3.  Order  in 

&c,  and  published  in  the  London  Gazette,  of  the ingThe eplsco- 

day  of ,  and  made  in  pursuance  and  taking  effect  by  P*1  e8tates. in 

•1  *         *   •       *    x       *  £     i-  A  ^        •  i-         ^    .        the  Ecclesias- 

virtue  of  certain  Acts  of  Parliament  therein  referred  to,  ticai  Commis- 
it  was  ordered,  &c.  [Order  vesting  the  said  manors,  lands,  Bioner8- 
tithes,  tenements,  and  hereditaments  in  the  Ecclesiastical 
Commissioners] :  And  whereas,  by  another  Order  [Order  4.  Order  in 
empowering  the  Ecclesiastical  Commissioners  to  sell,  for  ^^^1^ 
such  consideration  as  should,  upon  due  calculation  and  Commissioners 
inquiry,  appear  to  them  reasonable,  see  supra,  p.  896] :  t0  8   ' 
And  whereas  the  said  A.  B.  and  C.  D.,  in  pursuance  of  5.  Agreement 
a  direction  in  that  behalf  in  the  said  will  of  the  said  th^trnrtees.  y 
L.  M.  contained,  and  with  the  consent  of  the  said  E.  F. 
(the  person  who,  under  the  limitations  in  the  said  will 
contained,  would  for  the  time  being  be  in  possession  of 
the  lands  to  be  purchased  in  case  the  same  were  now 
actually  purchased  and  settled,  testified  by  his  signing 
these  presents),  have  agreed  with  the  said  Ecclesiastical 
Commissioners  for  the  purchase   of  the  fee  simple  in 
reversion  expectant  upon  the  said  term  granted  by  the 
hereinbefore  recited  indenture  of  lease  (b),  and  all  other 
the  estate  and  interest  (if  any)  of  the  said  Commissioners 
in  the   said  lands,  specified  in  the  said  schedule,  and 


(&)  See  supra,  p.  393,  n.  (c). 
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Pbboimht  li.    therein  coloured in  the  said  plan ;  Together  with 

the  said  several  yearly  rents  reserved  by  the  hereinbefore 
recited  indenture  of  lease,  and  all  timber  and  other  trees, 
mines  and  quarries,  in,  upon,  or  under  the  same  lands, 
and  the  liberties  by  the  same  indenture  reserved  in  respect 
of  such  timber  and  other  trees,  mines,  and  quarries,  and 
of  hunting,  shooting,  coursing,  fishing,  fowling,  and  entry, 
in,  over,  and  upon  the  same  lands,  but  subject  as  is  herein- 
after expressed,  for  the  sum  of  £  ,  being  the  conside- 
ration which,  upon  due  calculation  and  inquiry,  appears 
to  the  said  Commissioners  to  be  just  and  reasonable,  and 
which  sum  is  intended  to  be  paid  by  the  said  A.  B.  and 
C.  D.  out  of  moneys  in  their  hands  in  trust  to  be  laid  out 
in  the  purchase  of  lands,  to  be  settled  in  pursuance  of 
6.  Witnessed  the  said  will :  NOW  THIS  INDENTURE  WIT- 
NESSETH, that,  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  the   sum  of  £ ,  upon  the 

execution  of  these  presents  paid  by  the  said  A.  B.  and 
G.  D.  out  of  moneys  in  their  hands  as  aforesaid  to  the 
account  of  the  said  Ecclesiastical  Commissioners  at  the 
Bank  of  England  (the  receipt  of  which  said  sum  is 
intended  to  be  acknowledged  by  a  memorandum  indorsed 
on  these  presents,  and  signed  by  the  Bight  Honourable 
L.  and  the  Bight  Honourable  M.,  as  the  joint  treasurers 
of  the  said  Ecclesiastical  Commissioners,  and  the  pay- 
ment whereof  the  said  Commissioners  do  also  hereby 
acknowledge),  They,  the  Ecclesiastical  Commissioners  for 
England,  in  pursuance  and  by  force  and  virtue  of  the 

hereinbefore  recited  Order  in  Council,  of  the day  of 

,  and  of  every  or  any  other  power  or  authority 

enabling  them  in  this  behalf,  do  hereby  grant  and  convey 
unto  the  said  A.  B.  and  C.  D.,  their  heirs  and  assigns, 
All  that  the  reversion  in  fee  simple  expectant  upon  the 
said  term  granted  by  the  hereinbefore  recited  indenture 
of  lease,  and  other  the  estate  and  interest  (if  any)  of  the 
said  Ecclesiastical  Commissioners  of  and  in  all  the  lands 

specified  in  the  schedule  hereto,  and  coloured in  the 

plan  drawn  in  the  margin  of  the  same  schedule,  Together 
with  the  several  yearly  rents  reserved  by  the  hereinbefore 


— consideration 


— receipt  ; 


—grant. 


7.  Parcels. 
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recited  indenture  of  lease,  and  all  timber  and  other  trees,    Pmoemht  U. 
mines  and  quarries,  in,  upon,  or  under  the  same  lands,    aversion  by 
and  the  liberties  by  the  same  indenture  reserved  in     boglksiasti- 
respect  of   such  timber    and  other   trees,  mines,   and        sionebs. 
quarries,  and  of   hunting,   shooting,   coursing,  fishing, 
fowling,  and  entry  in,  over,  and  upon  the  same  lands, 
And  all  buildings,  &c.  [General  Words,  supra,  p.  208] : 
To  have  and  to  hold  the  said  reversion  and  premises  Habendum  : 
hereinbefore  expressed  to  be  hereby  granted  and  con- 
veyed Unto  the  said  A.  B.  and  C.  D.,  their  heirs  and 
assigns,  To  the  use  of  the  said  A.  B.  and  0.  D.,  their  —to  the  trustees 
heirs  and  assigns  for  ever,  subject  to  all  duties,  payments,  m  fee ' 
and  obligations  (if  any),  ecclesiastical  or  civil,  charged 
upon  or  payable  out  of  or  in  respect  of  the  said  premises; 
And  upon  tbust  to  settle  the  said  premises  to  the  uses,  -"f* truat  *° 
upon  the  trusts,  and  with  and  subject  to  the  powers, 
provisoes,  and  declarations  to,  upon,  with,  and  subject  to 
which  the  same  premises  in  pursuance  of  the  said  will  of 
the  said  L.  M.  ought  to  be  settled ;  And  they  the  Eccle- 
siastical Commissioners  for  England  hereby  for  them- 
selves covenant  with  the  said  A.  B.  and  C.  D.,  their  heirs 
and  assigns  [against  incumbrances,  supra,  p.  219.]     In 
witness,  &c.     , 

(Add  a  Schedule  and  Plan.) 


LII. 

CONVEYANCE  in  Fee  by  the  Teustees  of  a  Cha-  PmoemitLH. 
BiTY(a),  with  the  Approval  of  the  Charity  Com-  ohamty  estate, 
bdssionebs. 

THIS  INDENTUEE,  made  &c,  Between  A.  B.,  of  &c,  i.  *"**<». 


(a)  It  is  the  duty  of  the  trustees  of  a  charity  so  to  manage  and  Sales  of  charity 
dispose  of  the  property  intrusted  to  them,  as  may  best  promote  and  estates. 

dd2 
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Pbbckpkht  lii.  c.  D.,  of  &c,  and  E.  F.,  of  &c.,  the  trustees  of  the 

oHiBiTT  estate,  charity,  in  the  parish  of ,  in  the  county  of ,  of 


Statute  of 
Limitations 
mug  against 
charities. 


Under  Sir  S. 
Hominy's  Act. 


Under  the 
Charitable 
Trusts  Acts. 


maintain  the  charitable  purposes  of  the  founder.  In  ordinary  cases 
a  most  important  part  of  this  duty  is  to  preserve  the  property ;  bat 
it  may  happen  that  its  alienation  would  benefit  the  charity,  and 
under  such  circumstances  a  Court  of  equity  will  sanction  the  aliena- 
tion: Attorney- General  v.  South  Sea  Company,  4  Bear.  453.  But 
trustees  cannot  sell  charity  property  without  the  express  authority 
of  Parliament,  or  of  a  competent  Court  or  Judge,  or  of  the  Charity 
Commissioners  under  the*  recent  statutes ;  and  the  Court  of  Chan- 
cery will  not  decree  a  sale,  except  upon  a  very  special  case :  Attorney- 
General  v.  Corporation  of  Newark,  1  Hare,  395.  Should  a  sale  or  a 
lease  of  a  charity  estate,  without  proper  sanction,  be  impeached  after 
any  lapse  of  time,  the  burden  of  proof  that  the  transaction  was  bene- 
ficial to  the  charity  will  lie  on  the  purchaser  or  lessee :  Attorney- 
General  v.  Pilgrim,  12  Beav.  57;  affirmed  2  H.  and  Tw.  186;  2 
Mao.  &G.  414;  Attorney- General  v.  Magdalen  College,  18  Bear. 
223;  Attorney- General  v.  Hall,  16  Beav.  388;  Clack  v.  HoUand, 
19  Beav.  262 ;  Attorney- General  v.  Stephens,  1  K.  &  J.  724 ;  S.  C. 
6  De  G.  M.  &  G.  111.  The  Statute  of  Limitations  runs  against  a 
charity  and  against  the  Attorney-General  suing  on  behalf  of  a  charity : 
Attorney- General  v.  Magdalen  College,  House  of  Lords,  13  June, 
1857,  reversing  the  decision  18  Beav.  223.    And  see  Dart,  252. 

A  sale  of  charity  estates  may  be  directed  on  a  petition  to  the 
Court  of  Chanoery  under*  Sir  8.  Bamilly's  Act,  52  Geo.  3,  c.  101 : 
Re  Parke's  Charity,  12  Sim.  329 ;  Re  Newton  e  Charity,  12  Jar. 
1011;  Re  Suir  Island  Charity,  3  J.  &  L.  171;  Re  Eccl*saU,l6 
Beav.  297 ;  Re  Ashton's  Charity,  22  Beav.  288,  cited  Dart,  773, 
n.  («).  And  the  Court  sometimes  allows  the  trustees  to  receive  the 
purchase  money,  instead  of  ordering  it  to  be  paid  into  Court:  Be 
Hare-court  Chapel,  V.-C.  W.  16  Deo.  1854. 

The  Court  can,  under  Sir  S.  Bomilly's  Act,  also  authorise  an 
exchange  of  charity  property :  Midmay  v.  Lord  Methuen,  16  Bear. 
121,  n. 

Nearly  all  matters  connected  with  the  sale,  exchange,  and  leasing 
of  charity  lands  are,  however,  now  regulated  by  "  The  Charitable 
Trusts  Aot,  1853  "  (16  &  17  Vict.  c.  137),  and  "  The  Charitable  Traits 
Amendment  Aot,  1855  "  (18  &  19  Viot.  c.  124),  and  the  Extension 
Acts,  23  &  24  Vict.  o.  136,  and  25  &  26  Yict.  o.  112:  Roman 
Catholic  charities  being  specially  governed  by  the  Acts  20  &  21  Viot. 
c.  76 ;  21  &  22  Viot.  c.  51 ;  22  &  23  Vict  c.  50 ;  and  23  &  24  Vict. 
o.  134.  By  the  Charitable  Trusts  Aot,  1853,  s.  24,  the  Charity  Com- 
missioners for  England  and  Wales  are  empowered,  upon  the  appli- 
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the  one  part;  and  G.  H.,  of  &c.  [purchaser],  of  the  other  Preobdeht  lii. 
part :  Whereas  the  said  A.  B.,  C.  D.,  and  E.  F.,  as  such  0HAB,i7KsTATli 
trustees  as  aforesaid,  are  seised  in  fee  simple  in  possession  2  -.  — rr- 
of  the  farm,  messuage,  lands,  and  hereditaments  herein-  of  the  trustees; 
after  expressed  to  be  hereby  granted,  subject  to  two  per- 
petual annuities  or  yearly  rent  charges  of  £ each, 


cation  of  the  trustees  or  persons  acting  in  the  administration  of  any 
charity,  and  upon  being  satisfied  that  a  sale  or  exohange  will  be 
advantageous  to  the  charity,  to  authorise  suoh  sale  or  exohange,  and 
to  give  suoh  directions  in  relation  thereto  and  for  securing  the  due 
investment  of  the  money  arising  from  any  suoh  sale,  or  by  way  of 
equality  of  exohange  for  the  benefit  of  the  charity,  as  they  may  think 
fit.  And,  by  s.  26,  sales,  exchanges,  and  other  transactions,  author- 
ised by  the  Act,  have  the  like  effeot  and  validity  as  if  they  had  been 
authorised  and  directed  by  the  express  terms  of  the  trust  affecting 
the  charity.  The  Charitable  Trusts  Amendment  Act,  1855,  pro- 
hibits (s.  29)  trustees  of  Charities  from  making  or  granting,  other- 
wise than  with  the  express  authority  of  Parliament,  under  an  Act 
passed  or  to  be  passed,  or  of  a  Court  or  Judge  of  competent  jurisdic- 
tion, or  according  to  a  scheme  legally  established,  or  with  the  ap- 
proval of  the  Commissioners,  any  sale,  lease,  mortgage,  or  charge  of 
the  charity  estate ;  but  the  Aot  does  not  extend  the  restriction  to 
exchanges,  whioh  may  therefore  still  be  effeoted  by  the  Inolosure 
Commissioners  under  the  powers  given  by  the  Aots  for  the  inclosure, 
exohange,  and  improvement  of  lands  (supra,  p.  69,  n.  (a) ) ;  though 
the  Inclosure  Commissioners  would  probably  refuse  to  exeroise  their 
powers  in  suoh  a  case  without  the  approbation  of  the  Charity  Com- 
missioners. 

Though  the  concurrence  of   the  Charity  Commissioners  in  the  Charity  Com- 
conveyance  was  not  required  by  the  Aot,  nor  was  in  any  way  essen-  missioners  not 
tial,  they  formerly  allowed  themselves  to  be  made  parties  to  such  p^iea  to  a 
conveyances  as  those  in  the  text,  and  this  was  a  convenient  way  of  conveyance  of 
preserving  evidence  of  their  consent  to  the  particular  sale,  especially  charity  estates, 
where  (as  frequently  happens  in  suoh  cases)  the  application  to  the 
Commissioners,  and  their  order  upon  it,  contain  only  a  vague  general 
description  of  the  property,  instead  of  embodying  in  a  sohedule,  or 
otherwise,  the  description  given  in  the  surveyor's  reports ;  but  the 
Commissioners  now  refuse  to  be  parties  to  these  deeds.    Where  the 
property  has  been  fully  described  in  the  application  and  order,  it  will 
be  sufficient  to  refer  to  it  in  the  reoitals  simply  as  "the  heredita- 
ments hereinafter  expressed  to  be  hereby  granted."    The  purchaser 
takes  the  legal  estate  under  the  conveyance ;  his  beneficial  interest 
from  the  order. 
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Prbozdeht  LII. 

OHIBXTT  ESTATE. 

8.   Application 
by  the  trustees 
to  the  Charity 
Commissioners 
for  leave  to  sell. 


4.   The  Charity 
Commissioners 
authorise  the 
sale  to  be  made. 


payable  thereout  to  the  Governors  of  Queen  Anne's  bounty, 
but  free  from  other  incumbrances :  And  whereas  the  said 
A.  B.,  C.  D.,  and  E.  F.,  as  such  trustees  as  aforesaid,  and 
in  pursuance  of  the  provisions  of  an  Act  of  Parliament 
passed  in  the  16th  and  17th  years  of  the  reign  of  Her  pre- 
sent Majesty  (c),  intituled  "  An  Act  for  the  better  adminis- 
tration of  Charitable  Trusts,"  amended  and  continued  by 
several  subsequent  Acts,  lately  made  an  application  to  the 
Board  of  the  said  Charity  Commissioners  for  England  and 
Wales,  representing  that,  under  the  special  circumstances 
therein  mentioned,  it  would  increase  the  income  of  and 
otherwise  be  advantageous  to  the  said  charity  to  sell  part 
of  the  property  belonging  thereto,  consisting  of  a  farm* 
house  and  buildings,  and acres  of  land  or  there- 
abouts, situate  in  the  township  of ,  in  the  said  parish 

of (meaning  the  said  farm,  messuage,  lands,  and 

hereditaments  hereinafter  expressed  to  be  hereby  granted), 
subject  to  the  payment  of  two  annuities  or  annual  sums 

of  £ ,  each  charged  thereon  for  the  benefit  of  the 

incumbent  or  minister  of  (meaning  the  aforesaid 

annuities  or  yearly  rent-charges  of  £ each  payable  to 

the  Governors  of  Queen  Anne's  Bounty  as  aforesaid)  for 
a  sum  of  £ £3  per  cent.  Consolidated  Bank  Annui- 
ties, which  had  been  offered  for  the  said  property  by  the 
said  G.  H. :  And  whereas  the  Board  of  the  said  Charity 
Commissioners  having  inquired  into  the  circumstances, 
and  being  satisfied  that  the  said  proposed  sale  would  be 
advantageous  to  the  said  charity,  did  by  their  warrant 
under  their  common  seal,  dated,  &c,  authorise  the  said 
trustees,  as  persons  acting  in  the  administration  of  the 
said  charity,  to  sell  to  the  said  G.  H.  the  said  farm-house, 
buildings,  and  land,  subject  to  the  payment  of  the  said 
annuities  or  annual  sums  of  £ — —  charged  thereon  as 
aforesaid,  for  and  in  consideration  of  the  transfer  into  the 
name  of  the  Official  Trustee  of  Charity  Funds  of  a  sum 
of  £ £3  per  cent.  Consolidated  Bank  Annuities,  In 


(c)  Cap.  187. 
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trust  for  the  said  charity ;  Provided  that  the  said  pur-  Pbbcxdent  lii. 
chaser  should  in  the  first  instance  undertake  to  pay  all  Charit7estate. 

costs,  charges,  and  expenses  of  the  vendors  as  well  as  of  

the  purchaser,  of  and  incidental  to  the  said  proposed  sale, 
whether  such  sale  should  be  eventually  completed  or  not, 
and  specifically  all  costs,  charges,  and  expenses  of  ab- 
stracting, stating,  and  evidencing  the  vendors'  title,  and 
of  the  settling  on  their  part  and  the  execution  by  them 
of  the  conveyance  of  the  said  property :  And  whereas  5.  Payment  by 
the  said  G.  H.  has,  in  pursuance  of  the  hereinbefore  thepricTand 
recited  order,  before  the   date  and   execution  of  these  all  expenses  of 

~  the  sale  and 

presents,  transferred  into  the  name  of  the  Official  Trustee  conveyance. 
of  Charity  Funds  the  sum  of  £ dE3  per  cent.  Con- 
solidated Bank  Annuities,  and  has  paid  all  costs,  charges, 
and  expenses  of  the  said  trustees  of  and  incidental  to  the 
said  sale,  including  all  costs,  charges,  and  expenses  of 
abstracting,   stating,   and  evidencing  the  said  trustees' 
title,  and  of  the  settling  on  their  part  and  the  execution 
by  them  of  these  presents;  NOW  THIS  INDENTURE  6.  Witnesseth: 
WITNESSETH,  that,  in  pursuance  of  the  hereinbefore 
recited  order,  and  in  consideration  of  the  said  transfer  by  —consideration; 
the  said  G.  H.  before  the  execution  of  these  presents  of 

the  said  sum  of  £ £3  per  cent.  Consolidated  Bank 

Annuities  into  the  names  of  the  said  A.  B.,  C.  D.,  and 
E.  F.,  and  of  the  payment  of  their  costs,  charges,  and 
expenses  as  aforesaid  (the  receipt  of  which  said  sum  of  —receipt ; 

£ £S  per  cent.  Consolidated  Bank  Annuities,  and 

the  payment  of  which  said  costs,  charges,  and  expenses, 
they  the  6aid  A.  B.,  C.  D.,  and  E.  F.  hereby  acknowledge), 
They  the  said  A.  B.,  C.  D.,  and  E.  F.  do  and  each  of 
them  doth  hereby  grant  and  confirm  unto  the  said  G.  H.,  —grant. 
his  heirs  and  assigns,  All  that  farm,  &c.  Jjupra,  p.  207],  7.  Parcels. 
and  which  same  farm,  messuage,  and  lands,  were  formerly 
known  and  described  as  All  that,  &c.  [Parcels  by  the 
description  in  old  deeds — General  JjVordSy  supra,  p.  208]  : 
To  have  and  to  hold  all  the  said  premises  hereinbefore  8i  Habendum  : 
expressed  to  be  hereby  granted  Unto  the  said  G.  H.,  his  to  purcna8er 
heirs  and  assigns,  To  the  use  of  the  said  G.  H.,  his  in  fee- 
heirs  and  assigns,  subject  to  the  payment  of  the  said  two 
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Precedent  lii.  annuities  or  yearly  rent-charges  of  £ each  to  the 

ohjjutt  estate.  Governors  of  Queen  Anne's  Bounty  [Covenant  by  the 

trustees  with  the  purchaser  against  incumbrances,  supra, 

p.  269].    In  witness,  &c. 

(Add  a  Schedule.) 


Lin. 


Precedent 
U1L 

[freeholds  and 
leaseholds. 

1.  Parties. 

2.  Becitalof 
lease,  &c. 

3.  Agreement 
for  sale. 


4.  Witnessed : 


— appointment  of 
freeholds. 


5.  Witnessed, 
secondly: 


—grant  of  free- 
holds. 


CONVEYANCE  of  Freeholds  and  Leaseholds. 

THIS  INDENTURE,  made  &c,  between  A.  B.,  of 
&c.  [vendor],  of  the  first  part ;  C.  D.,  of  &c.  [purchaser], 
of  the  second  part ;  and  E.  F.,  of  &c.  [dower  trustee],  of 
the  third  part :  [Recital  of  Lease  and  of  its  having  become 
vested  in  vendor,  supra,  p.  362] :  And  whereas  the  said 
A.  B.  hath  agreed  with  the  said  C.  D.  for  the  sale  to  him 
at  the  price  of  £  of  the  fee  simple  in  possession  of 
the  hereditaments  hereinafter  expressed  to  be  hereby 
appointed  and  granted,  And  also  of  the  said  premises 
comprised  in  the  hereinbefore  recited  indenture  of  lease, 

for  the  residue  of  the  said  term  of  years,  NOW 

THIS  INDENTURE  WITNESSETH,  that,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the 
sum  of  £ ,  &c.  [Payment  of  Consideration  and  Re- 
ceipt, supra,  p.  273],  He  the  said  A.  B.,  in  exercise  of  a 
power  contained  in  an  indenture  dated  &c,  and  expressed 
to  be  made  between  [parties],  and  of  every  other  power 
enabling  him,  doth  hereby  appoint  that  the  hereditaments 
hereinafter  expressed  to  be  hereby  granted,  shall  hence- 
forth go,  remain,  and  be  To  the  uses,  upon  the  trust,  and 
subject  to  the  power  hereinafter  declared  and  expressed: 
AND  THIS  INDENTURE  ALSO  WITNESSETH 
that,  in  further  pursuance  of  the  said  agreement,  and  for 
the  consideration  aforesaid,  the  said  A.  B.  doth  hereby 
grant  and  confirm  unto  the  said  C.  D.  and  his  heirs 
[parcels,  supra,  pp.  207,  210,  213,  215,  or  219,— -general 


6.  Habendum. 
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words,  supra,  p.  208] :  To  have  and  to  hold  all  the  said      Pmckdeot 

premises  hereinbefore  expressed  to  be  hereby  granted,  * 

Unto  the  said  C.  D.  and  his  heirs,  To  the  uses,  upon  the   wibholds  and 
trust,  and  subject  to  the  power  hereinafter  declared  and 
expressed :  And  it  is  hereby  declared  [Limitation  of 
uses,  and  Declaration  to  bar  dower,  supra,  p.  211] ;  AND  7.  Witnessed), 
THIS  INDENTURE  ALSO  WITNESSETH,  that,  in  thirdl3r: 
further  pursuance  of  the  said  agreement,  and  for  the  — alignment  of 
consideration  aforesaid,  he  the  said  A.  B.  doth  hereby 
assign  unto  the  said  C.  D.,  his  executors,  administrators, 

and  assigns,  All  those  the  said ,  hereditaments,  and 

premises  by  the  hereinbefore  recited  indenture  of  lease 
expressed  to  be  demised,  with  their  rights,  easements,  and 
appurtenances,  And  all  the  estate,  &c,  To  have  and  to  8.  Habendum. 
hold  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  assigned,  Unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, and  assigns,  for  the  residue  of  the  said  term 

of years,  at  the  rent  reserved  by,  and  subject  to  the 

covenants  by  the  lessee,  and  conditions,  contained  in  the 
said  indenture  of  lease,  and  henceforth  to  be  performed 
and  observed :  And  the  said  A.  B.  doth  hereby  for  him-  9.  Covenants  for 
self,  his  heirs,  executors,  administrators,  covenant  with  JJJd  £Jdh^^" 
the  said  C.  D.,  his  heirs,  executors,  administrators,  and  —that  lease  is 
assigns,  that,  notwithstanding  anything  by  him  the  said  good ; 
A.  B.  done,  omitted,  or  knowingly  suffered,  the  herein- 
before recited  indenture  of  lease  is  now  a  valid  and  sub- 
sisting lease  of  the  said  premises  hereinbefore  expressed 
to  be  hereby  assigned,  and  is  in  nowise  void  or  voidable  : 
And  that,  notwithstanding  any  such  thing  as  aforesaid,  —that  rent  Las 
all  the  rents  reserved  by  and  covenants  by  the  lessee  and       n  *"  ' 
conditions  contained  in  the  said  indenture  of  lease  have 
been  paid,  performed,  and  observed  up  to  the  date  of 
these  presents :   And   that,  notwithstanding  any  such  —for  right  to 
thing  as  aforesaid,  he  the  said  A.  B.  now  hath  power  to  ^UaMhoids  " 
appoint  and  grant  the  said  premises  hereinbefore  expressed 
to  be  hereby  appointed  and  granted  to  the  uses  herein- 
before declared,  and  also  to  assign  the  said  premises  here- 
inbefore expressed  to  be  hereby  assigned  unto  the  said 
C.  D.,  his  executors,  administrators!  and  assigns,  for  the 
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Prioidkitx 
LHI. 

nBHOLM   AKD 
LEASEHOLDS. 

— for  quiet  en- 
joyment ; 


— free  from  in 
combiances ; 


term  aforesaid :  And  that  the  said  premises  hereinbefore 
expressed  to  be  hereby  appointed  and  granted  shall  at  all 
times  remain  and  be  to  the  uses  hereinbefore  declared, 
and  that  the  said  premises  hereinbefore  expressed  to  be 
hereby  assigned  shall  during  the  term  aforesaid  remain 
and  belong  to  the  said  C.  D.,  his  executors,  adminis- 
trators, and  assigns,  and  that  all  the  premises  aforesaid 
shall  be  quietly  entered  into  and  upon,  and  held  and 
enjoyed,  and  the  rents  and  profits  thereof  respectively 
received  accordingly,  without  any  interruption  or  disturb- 
ance by  him  the  said  A.  B.,  or  any  person  claiming 
through  or  in  trust  for  him:  And  that  free  and  dis- 
charged from  or  otherwise  by  him  the  said  A.  B.,  his  heirs, 
executors,    or    administrators,    sufficiently   indemnified 
against  all  estates,  incumbrances,  claims,  and  demands 
created,  occasioned,  or  made  by  the  said  A.  B.,  or  any 
person  lawfully  or  equitably  claiming  through  or  in  trust 
—and  for  further  for  him:  And  further,  that  he  the  said  A.  B.,  his  heirs, 
executors,  and  administrators,  and  every  person  having 
or  claiming  any  estate,  right,  title,  or  interest  in  or  to  the 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
and  assigned  respectively,  or  any  of  them,  through  or  in 
trust  for  hi™  the  said  A.  B.,  will  at  all  times,  at  the  cost 
of  the  said  G.  D.,  his  heirs,  appointees,  executors,  admi- 
nistrators, or  assigns,  execute  and  do  every  such  assurance 
and  thing  for  the  further  or  more  perfectly  assuring  all 
or  any  of  the  said  premises  hereinbefore  expressed  to  be 
hereby  appointed  and  granted  to  the  uses  hereinbefore 
declared,  and  all  or  any  of  the  said  premises  hereinbefore 
expressed  to  be  hereby  assigned  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  for  the  then  re- 
sidue of  the  said  term,  as  by  the  said  C.  D.,  his  executors, 
administrators,  or  assigns  shall  be  reasonably  required. 
[Covenant  by  C.  D.  with  A.  B.  to  pay  rent  and  petforn 
covenants  in  lease,  supra,  p.  364.]    In  witness,  &c. 
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UV. 

CONVEYANCE    (without   Recitals)    of   Freeholds,      Pmotmht 
Copyholds,  and  Leaseholds  to  Tenants  in  Com-         liv. 

MON.  IBlEHOLDfl, 

COPYHOLDS,  AHD 

THIS    INDENTURE,  made   &c,  between  A.  B.,  of     leaseholds. 
&c.  [vendor],  of  the  one  part;  and  C.  D.,  of  &c,  and  1.  Parties. 
E.  F.,  of  &c.  [purchasers],  of  the  other  part;  WITNES-  2.  Witnesseth: 

SETH,  that,  in  consideration  of  the  sum  of  £ (a)  — consideration  j 

upon  the  execution  of  these  presents  paid  by  the  said 
C.  D.  and  E.  F.  to  the  said  A.  B.,  for  the  purchase  of 
the  fee  simple  in  possession  of  the  hereditaments  herein* 
after  expressed  to  be  hereby  granted,  and  of  the  absolute 
inheritance,  according  to  the  custom  of  the  manor  of — — 

in  the  county  of ,  of  the  hereditaments  hereinafter 

covenanted  to  be  surrendered,  and  of  the  hereditaments 
hereinafter  expressed  to  be  hereby  assigned  for  the  residue 
of  the  term  hereinafter  mentioned  (the  receipt  whereof  the  —receipt, 
said  A.  B.  doth  hereby  acknowledge),  and  in  exercise  of  a 
power  limited  to  the  said  A.  B.  by  an  indenture  dated 
&c.,  and  expressed  to  be  made  between  [parties],  and  of 
every  other  power  enabling  him,  He  the  said  A.  B.  doth  3.  Appointment 
by  this  present  deed  direct,  limit,  and  appoint  that  All  °  * 

such  and  so  many  and  such  parts  and  part  as  are  of  free- 
hold tenure  (6),  of  the  hereditaments  comprised  in  the 
schedule  hereto  with  their  appurtenances,  as  hereinafter 


(a)  Where  the  copyholds  have  been  previously  surrendered,  as  in 
Precedent  XXXI.,  supra,  p.  327,  the  consideration  expressed  in  the 
conveyance  of  the  freeholds  and  leaseholds  will  not  include  the 
apportioned  price  of  the  copyholds. 

(b)  As  to  the  description  of  the  parcels  where  lands  of  different 
tenures  are  intermixed  so  as  not  to  be  distinguishable,  see  ante) 
Vol.  1,  p.  82* 
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PBIOIDMT 
LIV. 

TBSSHOLDS, 

COPYHOLDS,  AXD 

LEASEHOLDS. 

— to  such  uses  as 

purchasers 

appoint ; 

— in  default  to 

them  as  tenants 

in  common. 

4.  Witnesseth, 
secondly  \ 

— grant  of  free- 
holds. 

5.  Habendum  : 


—to  appointment 
of  purchasers ; 

— in  default  to 
them  as  tenants 
in  common. 


6.  Witnesseth, 
thirdly  : 


— covenant  to 
surrender  copy- 
holds 


— to  purchasers 
as  tenants  in 
common. 


expressed,  shall  henceforth  go,  remain,  and  be  To  such 
uses,  for  such  estates,  and  in  such  manner  as  the  said 
C.  D.  and  E.  F.  shall  by  deed  jointly  appoint ;  And  in 
default  of  and  until  such  appointment,  and  so  far  as  no 
such  appointment  shall  extend,  To  the  use  of  the  said 
C.  D.  and  E.  F.  and  their  respective  heirs  and  assigns, 
as  tenants  in  common  in  equal  shares  :AND  THIS 
INDENTURE  ALSO  WITNESSETH,  that,  for  the 
consideration  aforesaid,  He  the  said  A.  B.  doth  hereby 
grant  and  confirm  unto  the  said  C.  D.  and  E.  F.  and 
their  heirs,  All  such  and  so  many  and  such  parts  and 
part  as  are  of  freehold  tenure  [Parcels,  supra,  pp.  207, 
210,  213,  215,  or  219— general  words,  supra,  p.  298] :  To 
have  and  to  hold  all  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  unto  the  said  C.  D.  and 
E.  F.  and  their  heirs,  To  such  uses,  for  such  estates, 
and  in  such  manner  as  the  said  C.  D.  and  E.  F.  shall  by 
deed  jointly  appoint;  And  in  default  of  such  appoint- 
ment, and  so  far  as  no  such  appointment  shall  extend, 
To  the  use  of  the  said  C.  D.  and  E.  F.,  and  their  respec- 
tive heirs  and  assigns,  as  tenants  in  common  in  equal 
shares:  AND  THIS  INDENTURE  ALSO  WITNES- 
SETH, that,  for  the  consideration  aforesaid,  He  the  said 
A.  B.  doth  hereby,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  C.  D.  and  E.  F., 
their  heirs  and  assigns,  that  he  the  said  A.  B.,  and  all 
other  necessary  parties  (if  any)  will  forthwith  at  the  cost 
of  the  said  C.  D.  and  E.  F.,  duly  surrender  into  the  hands 
of  the  lord  or  lady,  lords  or  ladies,  of  the  said  manor  of 

in  the  county  of  — ,  according  to  the  custom 

thereof,  All  such  and  so  many,  and  such  parts  and  part 
as  are  of  copyhold  or  customary  tenure,  of  the  said  here- 
ditaments comprised  in  the  said  schedule  hereto  with  the 
appurtenances,  as  hereinbefore  expressed,  to  which  same 
premises  [with  other  hereditaments]  the  said  A.  B.  was 

admitted  tenant  on  the day  of ,  To  the  usb 

of  the  said  C.  D.  and  E.  F.,  and  their  heirs  and  assigns, 
as  tenants  in  common  in  equal  shares,  according  to  the 
custom  of  the  said  manor,  and  to  be  holden  by  and  under 
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the  rents,  fines,  suits,  and  services  therefor  due  and  of 
right  accustomed :  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that,  for  the  consideration  aforesaid, 
He  the  said  A.  B.  doth  hereby  assign  unto  the  said  C.  D. 
and  E.  F.,  their  executors,  administrators,  and  assigns, 
All  that  [Parcels — general  words — habendum,  supra, 
p.  365] :  And  it  is  hereby  declared  and  agreed,  that  for 
the  purposes  of  the  Act  of  Parliament  imposing  an  ad 
valorem  duty  upon  conveyances  on  the  sale  of  land  and 
other  property,  the  sum  of  £ ,  part  of  the  said  pur- 
chase money,  shall  be  the  price  of  the  said  freehold  and 

leasehold  hereditaments,  and  the  sum  of  £ ,  the  residue 

of  the  said  purchase  money,  shall  be  the  price  of  the  said 
copyhold  hereditaments  (c) :  And  the  said  A.  B.  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  with  the  said  C.  D.  and  E.  F.,  their  heirs, 
executors,  administrators,  and  assigns,  that,  notwithstand- 
ing anything  by  him  the  said  A.  B.  done,  omitted,  or 
knowingly  suffered,  the  said  indenture  of  lease  of  the 

day  of is  now  a  valid  and  subsisting  lease,  &c. 

[Covenants  for  title,  ante,  Vol.  L,  p.  200,  and  see  the 
Covenants  in  Precedent  L1IL,  supra,  p.  409.]  In  wit- 
ness, &c. 


PRBOIDIRT 
LIV. 

FRBSHOLDB, 

COPYHOLDS,  AVD 

LEASEHOLDS. 

7.  Witnesseth, 
fourthly : 

— assignment 
leaseholds. 

8.  Apportion- 
ment of  purchase 
money  or  stamp 
duty. 


9.  Covenants  for 
title. 


LV. 


CONVEYANCE  in  Fee  of  an   Equity   of  Kedemp-      Preoemw 
toon  (a).  1 

EQUITY  OF 

THIS  INDENTUKE,  made  &c,  between  A.  B.  of  &c,   »»■»»■  » 

[vendor],  and  C.  B.,  his  wife  (6),  of  the  one  part;   and  ' 

E.  F.,  of  &c.  [purchaser],  of  the  other  part :  [Recital  of 


(c)  See  another  method  of  complying  with  the  requisitions  of  the 
Stamp  Acts  in  this  respect  in  a  deed  containing  recitals,  supra,  p. 
353 ;  and  see  Id.,  n,  (ft). 

(a)  An  equity  of  redemption  is  merely  a  right  to  call  for  a  con-  Equity  of  re- 
veyanoe  of  the  legal  estate  on  payment  of  the  mortgage  deht,  hut  it  d6mPti°n»  how 
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Pbichdiht 
LV. 

BQUITT  OF 

REDEMPTION   IV 

FEB. 


mortgage  and  state  of  mortgage  debt,  supra,  p.  270] : 
And  whereas  the  said  E.  F.  has  agreed  with  the  said 
A.  B.  for  the  purchase,  at  the  price  of  £ ,  of  the  fee- 
simpler  in  possession  of  the  said  hereditaments  hereinafter 
expressed  to  be  hereby  granted,  subject  to  the  said  inden- 
ture of  the day  of ,  and  to  the  payment  of  the 


2.  Reoitei  mort 
gage; 

nrahST™ent  *°  principal  moneys  and  interest  intended  to  be  thereby 
secured,  but  free  from  all  other  incumbrances  :  And 
whereas,  upon  the  treaty  for  the  said  purchase,  it  was 
agreed  that  the  said  C.  B.  should  join  in  these  presents 


purchase ; 

4. — as  to  convey- 
ance; 


Bower  of  equity 
of  redemption. 


is  usually  conveyed  iu  the  same  manner  as  if  the  legal  estate  pawed 
to  the  purchaser.  Where,  prior  to  the  mortgage,  the  property  stood 
limited  to  the  common  uses  to  bar  dower,  and  the  mortgage  wai 
made  by  appointment  and  grant,  with  a  proviso  in  the  usual  form 
for  redemption  and  reconveyance  to  the  mortgagor  in  fee,  or  as  he 
shall  direct,  the  equity  of  redemption  may  be  conveyed  simply  by 
grant ;  and  it  is  not  necessary  or  proper  to  affect  to  re-exercise  the 
original  power  of  appointment ;  but  where  the  property  stands  limited 
to  a  speoial  power  of  appointment,  the  power  should  be  re-exercised. 

(b)  In  the  case  of  women  married  before  the  1st  of  January,  1834, 
the  widow  of  a  mortgagor  who  made  the  mortgage  before  his 
marriage  is  not  entitled  to  dower  out  of  the  equity  of  redemption; 
for  dower  previously  to  .the  Aot  3  &  4  Will.  4,  o.  105,  was  merely  a 
legal  right :  so  if  a  mortgage  for  a  term  were  made  before  marriage, 
the  mortgagor's  widow  is  not  entitled  to  dower  as  against  the  mort- 
gagee. If  the  mortgage,  whether  in  fee  or  for  years,  were  made 
after  marriage,  without  the  wife's  concurrence,  she  is  entitled  to  her 
dower  in  priority  over  the  mortgagee ;  and  if  she  concurred  in  the 
mortgage,  she  has  a  right  of  redemption :  whether  or  not  she  is  in 
suoh  a  oase  entitled  to  dower  is  a  moot  point*  see  3  Frest.  Abst.  367, 
and  contra.  Watk.  Conv.,  by  White,  225 ;  Jackson  v.  Parksr, 
Ambl.  687,  cited  by  Lord  Bedesdale  in  Jackson  v.  Innes,  1  Bligh, 
123 ;  Dolin  v.  CoUman,  1  Tern.,  295 ;  Danfys  Case,  2  £q.  Ga. 
Abr.,  385;  Banks  v.  Sutton,  2  P.  Wins.  700;  Coote  on  Mortgages, 
3rd  Ed.,  524.  The  better  opinion  is  that  she  is  entitled  to  dower; 
and  it  is  prudent  and  usual  to  require  her  concurrence  in  dealing 
with  the  equity  of  redemption. 

In  the  oase  of  women  married  since  the  1st  of  January,  1834,  the 
Aot  has  given  them  a  right  to  dower  out  of  the  husband's  equitable 
estates  in  fee,  and  consequently  in  the  absence  of  any  disposition  of 
the  equity  by  the  husband's  deed  or  will,  his  widow  will  be  entitled 
to  dower  as  against  his  heir :  Jones  v.  Jones,  4  K.  &  J.,  361. 
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for  the  purpose  hereinafter  mentioned  and  in  the  manner  Pmchmht 

hereinafter  appearing,  and   that  these  presents  should  L 

contain    the    covenants    hereinafter    contained  :    NOW  equity  of 

THIS    INDENTURE   WITNESSETH,  that,  in  pur-  MDBM™*  ,lf 

suance  of  the  said  agreement,  and  in  consideration,  &c.  5  Witnesseth^ 

[payment of  consideration  and  receipt,  supra, p.  273],  He  —consideration; 

the  said  A.  B.  doth  hereby  grant,  and  she  the  said  G.  B.,  —grant; 
with  the  concurrence  of  the  said  A.  B.,  and  for  the 
purpose  of  extinguishing  her  right  of  dower,  doth  hereby 
release  and  dispose  of,  unto  the  said  E.  F.,  his  heirs  and 

assigns  [Parcels,  supra,  pp.  207,  210,  213,  215,  or  219 parcel* 

General  Words,  supra,  p.  208] ;  To  have  and  to  hold  •.    Habendum : 
all  the  said  premises  hereinbefore  expressed  to  be  hereby 

granted  Unto  the  said  E.  F.,  his  heirs  and  assigns,  To  — in  ft*  subject 

the  use  of  the  said  E.  F.,  his  heirs  and  assigns,  Subject  mm%&&* 

to  the  said  indenture  of  the day  of ,  and  to  the 

payment  of  the  said  principal  moneys  and  interest  owing 

thereupon  as  aforesaid  (c) ;   And  the  said  A.  B.  doth  here-  7.  Covenants 

by  for  himself,  his  heirs,  executors,  and  administrators,  — for  right'to 


covenant  with  the  said  E.  F.,  his  heirs  and  assigns,  that,  conyey  subject  to 

°  mortgage; 

notwithstanding  anything  by  him  the  said  A.  B.  or  by  the 

said  C.  B.  done,  omitted,  or  knowingly  suffered,  they  the 
said  A.  B.  and  C.  B.  now  have  power  to  grant  and  dis- 
pose of  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  to  the  use  of  the  said  E.  F.,  his  heirs  and 
assigns,  subject  as  and  in  manner  aforesaid ;  And  that  —for  quiet  en- 
the  same  premises  shall  at  all  times  remain  and  be  to  the  j^  &£  .*" 
use  of  the  said  E.  F.,  his  heirs  and  assigns,  and  be  quietly 
entered  into  and  upon,  and  held  and  enjoyed,  and  the 
rents  and  profits  thereof  received  by  the  said  E.  F.,  his 
heirs  and  assigns,  accordingly,  without  any  interruption 
or  disturbance  by  the  said  A.  B.  and  C.  B.,  or  either  of 
them,  or  any  person  (other  than  the  said  [mortgagee],  his 
heirs,  executors,  administrators,  and  assigns,  in  respect 


(c)  For  limitations  to  uses  to  bar  dower,  see  supra,  p.  211 ;  if  they 
are  used,  the  reference  to  the  mortgage  debt  should  immediately 
precede  the  words  "  To  snoh  uses," 
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Prboedbot 
LV. 

IQUITT  OF 

REDBMPTIOH  IN 

FBB. 

— free  from 
incumbrances 
except  mortgage ; 


—for  farther  as- 
surance. 


8.  Covenant  by 
purchaser  to  pay 
mortgage  debt 
and  indemnify 
vendor. 


of  the  said  mortgage  of  the day  of ),  claiming 

through  or  in  trust  for  them  or  any  of  them ;  And  that 
free  and  discharged  from,  or  otherwise  by  him  the  said 
A.B.,  his  heirs,  executors,  or  administrators,  sufficiently  in- 
demnified against  all  estates,  incumbrances,  claims,  and 

demands  other  than  the  said  mortgage  of  the day  of 

,  created,  occasioned,  or  made  by  the  said  A.  B.  and 

C.  B.,  or  either  of  them,  or  any  person  (other  than  the 
said  [mortgagee],  his  heirs,  executors,  administrators,  and 
assigns,  in  respect  of  the  said  mortgage)  claiming  through 
or  in  trust  for  them  or  either  of  them ;  And  fubtheb, 
that  the  said  A.  B.  and  G.  B.,  and  every  person  having  or 
claiming  any  estate,  right,  title,  or  interest  in  or  to  the 
said  premises,  or  any  of  them,  through  or  in  trust  for 
them  or  either  of  them,  will  at  all  times,  at  the  cost  of 
the  said  E.  F.,  his  heirs  or  assigns,  execute  and  do  every 
such  lawful  assurance  and  thing  for  the  further  or  more 
perfectly  assuring  all  or  any  of  the  said  premises  to  the 
use  of  the  said  E.  F.,  his  heirs  and  assigns,  subject  as 
and  in  manner  aforesaid,  as  by  the  said  E.  F.,  his  heirs 
or  assigns,  shall  be  reasonably  required :  And  the  said 
E?  F.  doth  hereby  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  A.  B.,  his  heirs, 
executors,  and  administrators  (d),  that  he  the  said  E.  F., 
his  heirs,  executors,  administrators,  or  assigns  will  pay  to 
the  said  {mortgagee'],  his    executors,  administrators,  or 


Covenant  by  pur- 
chaser in  con- 
veyance of  equity 
of  redemption. 


(J)  Independently  of  any  contraot,  a  Court  of  Equity  will  compel 
the  purchaser  of  an  equity  of  redemption  to  indemnify  the  vendor 
against  the  mortgage  debt :  Waring  v.  Ward,  7  Ves.  337 ;  and  it  is 
conceived  that  the  purohaser  may  be  required  to  covenant  to  do  so. 
For  it  may  be  laid  down  as  a  general  rule,  that,  whenever  the  vendor 
is  subject  to  personal  liabilities,  either  in  respect  of  the  estate  or  for 
the  performance  of  which  the  estate  stands  security,  the  purchaser 
taking  the  estate  must  oovenant  to  indemnify  him  against  them: 
Dart,  359. 

If  the  equity  of  redemption  be  purchased  by  the  mortgagee,  the 
conveyance  will  probably  be  taken  by  indorsement  on  the  mortgage, 
and  it  will  contain  the  ordinary  qualified  covenants  for  title,  which 
will  supersede  the  unqualified  covenants  in  the  mortgage  deed. 
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assigns,  the  said  principal  sum  of  £ ,  and  all  interest 

due  and  which  shall  accrue  due  for  the  same,  and  will  at 
all  times  keep  the  said  A.  B.,  his  heirs,  executors,  and 
administrators  indemnified  against  the  payment  thereof 
or  any  part  thereof,  against  all  proceedings,  costs,  damages, 
claims,  demands,  and  liability  for  non-payment  thereof 
respectively.    In  witness,  &c. 
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Precedent 
LV. 

BQUITY  OF 

REDEMPTION  IN 

FEB. 


(Add  a  Schedule.) 


LVI. 

CONVEYANCE  of  Freeholds  by  a  Second  Mortgagee 
under  a  Power  of  Sale.  The  First  Mortgagees 
join  in  the  Conveyance  (a),  and  their  Debt  is  secured 
by  the  Purchaser's  Covenant,  and  by  a  New 
Proviso  for  Kedemption,  «n<2  Power  of  Sale. 


Precedent 
LVI. 

BY  SECOND 

MORTGAGEE, 

SUBJECT  TO  A 

MOBTQAOE. 


THIS  INDENTURE,  made,  &c,  between  A.B;,  of,  &c,  1.  Parties. 
and  C.  D.,  of,  &c  [first  mortgagees],  of  the  first  part; 
E.  F.,  of,  &c.  [second  mortgagee],  of  the  second  part ;  and 


(a)  The  first  mortgagees,  by  joining  in  the  oonveyanoe,  obtain  the 
advantage  of  the  purchaser's  covenants  for  payment  of  their  debt, 
and  the  purchaser  obtains  an  admission  of  the  amount  of  their  debt, 
and  a  postponement  of  the  exercise  of  their  power  of  sale.  By 
taking  the  conveyance  in  the  form  in  the  text,  instead  of  taking  a 
simple  conveyance  in  fee  from  the  first  and  second  mortgagees,  and 
making  a  new  mortgage  to  the  first  mortgagees  by  a  separate  deed, 
see  supra,  p.  353,  n.  (a),  the  expense  of  a  fresh  mortgage  stamp  is 
saved.  Sometimes  the  first  mortgagees  refuse  to  join  in  the  oon- 
veyanoe, lest  they  should  let  in  mesne  incumbrances  on  the  estate ; 
in  such  oases  the  transaction  is  merely  the  conveyance  of  an  equity 
of  -  redemption.  Should  the  mortgagor  be  a  party  to  the  sale,  he 
would  be  entitled  to  a  covenant  from  the  purchaser  to  indemnify 
him  against  the  payment  of  the  mortgage  debt. 

VOL.    II.  .B  B 
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Fbiodbht 
LVI. 

BY  SBCOVD 

MORTQAQM, 

SUBJECT  TO  A 

MORTGAGE. 

2.  Recital  of 
mortgages  and 
contract  for  sale ; 

3.— first  mort- 
gage not  to  be 
paid  off;  bat 
mortgagees  to 
join. 


4.  Witnesseth: 
— consideration, 


—retainer  and 
receipt, 


— grant  and  re- 
lease, 


— 1*arcels. 
5,  Habendum, 


to  nse  of  first 
mortgagees  in 
fee. 


O.  H.,  of,  &c.  [purchaser],  of  the  third  part:  [Recites 
mortgage,  6th  May,  1858,  to  A.  B.  and  C.  D. — Second 
Mortgage,  12th  July,  1860,  to  E.  F,  with  power  of  wfc— 
State  of  the  two  Mortgage  Debts — Contract  for  sale  bg 
E.  F.  to  G.  H.,  supra,  270] :  And  whereas,  upon  the 
treaty  for  the  said  sale,  it  was  agreed  that  the  said  sum 

of  £ owing  to  the  said  A.  B.  and  C.  D.  as  aforesaid 

should  not  be  paid  off,  but  should  be  retained  by  the  said 

G.  H.  out  of  the  said  purchase-money  of  £ ,  and  that 

the  said  A.  B.  and  C.  D.  should  join  in  these  presents, 

and  that  the  payment  to  them  of  the  said  sum  of  £ , 

with  interest,  as  hereinafter  mentioned,  should  be  secured 
in  manner  hereinafter  appearing :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that,  in  pursuance  of  the  said 
agreements,   and  in  consideration   of   the  said  sum  of 

jg owing  to  the  said  A.  B.  and  C.  D.  as  aforesaid, 

and  of  the  covenant  on  the  part  of  the  said  G.  H.  here- 
inafter contained  for  payment  thereof  with  interest  as 
hereinafter  mentioned,  and  in  consideration  of  the  sum 

of  £ upon  the  execution  of  these  presents  paid  to 

the  said  E.  F.  by  the  said  G.  H.  (the  retainer  and  receipt 

in  manner  aforesaid  of  which  said  sums  of  £ and 

j£— ,  making    together    the  said  purchase-money  of 

£ ,  the  said  E.  F.  doth  hereby  acknowledge,  They 

the  said  A.  B.  and  C.  D.,  at  the  request  and  by  the 
direction  of  the  said  E.  F.,  do,  and  each  of  them  doth 
hereby  grant  and  release,  and  he  the  said  E.  F.  doth 
hereby  grant,  release,  and  quit  claim,  Unto  the  said 
G.  H.  and  his  heirs  [Parcels,  supra,  pp.  207,  210, 213, 
215,  or  219 — General  Words,  supra,  p.  208]  :  To  havk 
and  to  hold  all  the  said  premises  hereinbefore  expressed 
to  be  hereby  granted  Unto  the  said  G.  H.  and  his  heirs, 
To  the  use  of  the  said  A.  B.  and  C.  D.,  their  heirs  and 
assigns,  discharged  from  all  principal  moneys  and  interest 
intended  to  be  secured  by,  and  from  all  right  or  equity  of 
redemption,  and  claims  and  demands  under,  the  said  in- 
denture of  the  12th  day  of  July,  1860,  and  from  all  right 
or  equity  of  redemption  under  the  said  indenture  of  the 
5th  day  of  May,  1858,  but  subject  to  the  proviso  herein- 
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after  contained,  that  is  to  say,  Provided  always,  and  it      Prkjbdxnt 

LVI 

is  hereby  agreed  and  declared,  that  if  the  said  G.  H.,  1 

his  heirs,  executors,  administrators,  or  assigns,  shall  on       BT  secohd 

the day  of next  [six  calendar  months]  pay  to     subject  to  a 

the  said  A.  B.  and  C.  D.,  or  the  survivor  of  them,  or  the       M0BT0Aql8-  _ 
executors  or  administrators  of  such  survivor,  or  their  or  «.  Proviso  for 

his  assigns,  the  said  sum  of  £ [the  mortgage  debt],       ^P*10*- 

with  interest  for  the  same  in  the  meantime  at  the  rate 

of per  cent.  per.  annum,  then  the  said  A.  B.  and 

C.  D.,  or  the  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  or  their  or  his  assigns, 
shall  at  any  time  thereafter,  upon  the  request  and  at  the 
cost  of  the  said  G.  H.,  his  heirs,  executors,  administra- 
tors, or  assigns,  convey  and  assure  the    said  premises 
hereinbefore  expressed  to  be  hereby  granted  to  the  use  of 
the  said  G.  H.,  his  heirs  and  assigns,  or  as  he  or  they 
shall  direct :  [Covenant  by  A.  B.9  C.  D.,  and  E.  F.,  with 
O.  H.  and  his  heirs,  that  they  ha/oe  not  incumbered,  p.  269  ; 
and  tliat  E.  F.  can  exercise  his  power  of  sale,  see  supra, 
p.  285  ] :  AND   THIS   INDENTURE   ALSO   WIT-  7.  Witnessed 
NESSETH,  that,  in  pursuance  of  the  said  agreement  in  8e00n  J ' 
this  behalf,  and  in   consideration  of  the  premises  and 
of  the  proviso  for  redemption  hereinbefore  contained,  He  covenants  for 
the  said  G.  H.  doth  hereby,  for  himself,  his  heirs,  execu-  jjJScTpal0 
tors,  and  administrators,  covenant  with  the  said  A.  B. 
and  C.  D.,  their  executors  and  administrators,  that  he  the 
said  G.  H.,  his  heirs,  executors,  or  administrators,  will, 

on  the day  of next,  pay  to  the  said  A.  B.  and 

C.  D.  or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  or  their  or  his  assigns,  the 
sum  of  [the  principal],  with  interest  for  the  same  in  the 

mean  time  at  the  rate  of  £ per  cent,  per  annum ; 

And  furtheb,  that  if  the  said  sum  of  £ ,  or  any  part  and  interest 

thereof,  shall  remain  unpaid  after  the  said day  of 

« ,  he  the  said  G.  H.,  his  heirs,  executors,  or  admini- 
strators, will,  so  long  as  the  same  sum  or  any  part  thereof 
shall  remain  unpaid,  pay  [Covenant  for  payment  of  in- 
terest, ante,  Vol.  L,  p.  209 — Proviso  for  quiet  enjoyment 
by  G.  H.  tiU  default,  Id.,  251— Power  of  sale,  Id.,  220— 

KB  2 
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Pbeobdkrt 
LVI. 

BT  SECOND 

MORTOAQ1B, 

SUBJECT  TO  A 

MORTGAGE. 


Declaration  that  the  debt  belongs  to  A.  B.  and  CD.  on  a 
joint  account,  Id.,  256,  and  any  other  clauses  {including, 
if  necessary,  covenants  for  tide  by  Q.  H.  with  A.  B.  and 
C.  D.)  which  may  be  required:  See  the  Precedents  of 
Mortgages,  infra,  Part  II.    In  witness,  &c. 

(Add  a  Schedule,  if  necessary.) 


Precedent 
LVII. 

BT  MARRIED 

WOMAN  UNDER  A 

POWER. 


LVII. 

CONVEYANCE  in  Fee  by  a  Married  Woman  under  a 
Power,  and  by  Grant  to  be  Acknowledged,  and  by 
her  Trustees  and  Mortgagees. 


3.  Parties. 


2.  Recitals  of 
title. 


THIS  INDENTUKE,  made,  &c,  between  A.  B.,  of,  &c. 
[vendor],  and  C.  B.  his  wife,  of  the  first  part;  E.  F.f  of, 
&c,  and  G.  H.,  of,  &c.  [mortgagees],  of  the  second  part; 
I.  K.,  of,  &c,  and  L.  M.,  of,  &c.  [trustees],  of  the  third 
part;  and  N.  O.,  of,  &c.  [purchaser],  of  the  fourth  part: 
[Recites  a  marriage  settlement,  SOth  September,  1850, 
limiting  hereditaments  to  I.  K.  and  L.  M.  in  fee,  on  such 
trusts  as  C.  B.,  whether  covert  or  sole,  should  by  deed  or 
will  appoint ;  and  in  default  of  appointment,  in  trust  for 
her  separate  use  during  her  life,  with  remainder  in  trust 
for  her  heirs  and  assigns,  see  supra,  p.  290r— A  mortgage 
in  fee,  10th  January,  1857,  by  appointment  and  grant  to 
E.  F.  and  G.  H. — Agreement  for  sale  to  N.  O. — State  of 
mortgage  debt,  and  agreement  to  pay  it  off  out  of  ike 
purchase-money,  supra,  p.  270]  :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that,  in  pursuance  of  the  said 

— consideration,    agreements,  and  in  consideration  of  the  sum  of  £ 

upon  the  execution  of  these  presents  paid  by  the  said 
N.  0.  to  the  said  E.  F.  and  G.  H.,  by  the  direction  of  the 
said  C.  B.,  and  with  the  approbation  of  the  said  A.  B. 
(the  receipt  whereof  the  said  E.  F.  and  G.  H.  hereby 
acknowledge),  and  also  in  consideration  of  the  sum  of 
£ to  the  said  C.  B.  at  the  same  time  paid  by  the 


8.  Witnesseth  : 


—receipt, 
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said  N.  O.,  with  the  approbation  of  the  said  A.  B.  (the  Precedent 

payment  and  receipt  respectively  in  manner  aforesaid  of  . 

which  said  sums  of  £ and  £ ,  making  together  BT  carried 

OD  WOMAF  UNDER  A 

the  aforesaid  purchase-money  of  £ ,  the  said  A.  B.  power. 


and  C.  B.  hereby  acknowledge),  and  in  exercise  of  the 

said  power  contained  in  the  said  indenture  of  the  30th 

day  of  September,  1850,  and  of  every  or  any  other  power 

enabling  her,  she  the  said  G.  B.  doth  by  this  present  deed 

limit,  direct,  and  appoint  that  the  hereditaments  herein-  —appointment, 

after  expressed  to  be  hereby  granted,  shall  henceforth 

go,  remain,  and  be  To  the  use  of  the  said  N.  O.,  his  J°  P****** » 

heirs  and  assigns:  AND  THIS  INDENTURE  ALSO  ^witnMwth 

WITNESSETH,  that,  in  further  pursuance  of  the  said  """J^  ^ 

agreements,  and  for  the  considerations  aforesaid,  they  the  lease, 

said  E.  F.  and  G.  H.,  by  the  direction  of  the  said  C.  B., 

and  with  the  approbation  as  well  of  the  said  I.  E.  and 

L.  M.  as  of  the  said  A.  B.,  do  and  each  of  them  doth 

hereby  grant,  and  release,  and  they  the  said  I.  K.  and 

L.  M.,  by  the  direction  of  the  said  C.  B.,  and  with  the 

approbation  of  the  said  A.  B.,  do  and  each  of  them  doth 

hereby  grant,  and  she  the  said  G.  B.,  with  the  concurrence 

of  the  said  A.  B.,  doth  hereby  grant,   dispose  of,  and 

confirm,  and  he  the  said  A.  B.  doth  hereby  confirm  unto 

the  said  N.  O.,  his  heirs  and  assigns,  All  that  mill,  &c. 

[Parcels,  supra,  p.  302 — General  Words,  p.  208] :    To  —parcels. 

have  and  to  hold  all  the  said  premises  hereinbefore  5«  Habendum, 

expressed  to  be  hereby  granted  Unto  the  said  N.  0.,  his  to  purchaser  in 

heirs  and  assigns,  To  the  use  of  the  said  N.  O.,  his  fee ' 

heirs  and  assigns,  Discharged  from  the  aforesaid  sum  of 

£ ,  and  all  interest  for  the  same,  and  from  all  claims 

and  demands  under  the  said  indenture  of  the day  of 

,  but  subject  to  the  right  of  way  and  other  easements  subject  to  ease* 

over  and  restrictions  imposed  upon  the  use  of  the  said  menU* 

premises  by  an  indenture  dated  &c«,  and  expressed  to  be 

made  between  [parties],  being  a  conveyance  of  certain 

buildings  and  hereditaments  adjoining  the  said  mill,  to 

X.  Y.,  his  heirs  and  assigns :  [Covenant  by  the  mortgagees  6.  Covenants  for 

and  trustees  against  incumbrances,  supra,  p.  269]  :  And  titte : 

he  the  said  A,  B.  doth  hereby,  for  himself,  his  heirs,  mdwif/binding 
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Preoediht 
LVIL 

BT  KARRIBD 

WOMAN  UNDBR  A 
POWEB, 

her  separate 
estate; 

— for  right  to 
convey  subject  to 
the  easement ; 


— for  quiet  en- 
joyment* sub- 
ject, &C.;, 


—free  from  in- 
cumbrances 
except  < 
ments; 


—for  further 
assurance. 


executors,  and  administrators,  and  she  the  said  C.  B.,  in 
exercise  of  her  aforesaid  power,  and  of  every  or  any  other 
power  or  authority  enabling  her  in  this  behalf,  and  to  the 
intent  to  charge  and  bind  her  separate  estate,  doth  hereby 
for  herself,  her  heirs,  executors,  and  administrators,  cove- 
nant with  the  said  N.  0.,  his  heirs  and  assigns,  that, 
notwithstanding  anything  by  the  said  A.  B.  or  the  said 
C.  B.,  or  her  late  father  H.  D.,  done  or  knowingly  suffered, 
the  said  C.  B.,<[E.  F.,  Gk  H.,  I.  K.,  L.  M.,  and  A.B.  ' 
now  have  power  to  appoint  and  grant,  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  appointed  and 
granted  to  the  use  of  the  said  N.  O.,  his  heirs  and  assigns, 
subject  as  hereinbefore  is  expressed :  And  that  the  same 
premises  shall  at  all  times  remain  and  be  to  the  use  of 
the  said  N.  0.,  his  heirs  and  assigns,  and  be  quietly 
entered  into  and  upon,  and  held  and  enjoyed,  and  the 
rents  and  profits  thereof  received,  by  the  said  N.  0.,  his 
heirs  and  assigns  accordingly,  without  any  interruption 
or  disturbance  by  them  the  said  A.  B.  and  C.  B.,  or  either 
of  them,  or  any  person  claiming  through  or  in  trust  for 
them  or  either  of  them,  or  under  any  appointment  by  the 
said  G.  B.,  or  through  or  in  trust  for  the  said  H.  D., 
other  than  and  except  the  said  X.  Y.  or  persons  claiming 
through  him  under  or  by  virtue  of  the  said  indenture  of 

the day  of :   And  that  free  and  discharged 

from,  or  otherwise  by  him  the  said  A.  B.  and  G.  B.,  his 
or  one  of  them,  their  or  one  of  their  heirs,  executors, 
or  administrators,  sufficiently  indemnified  against,  all 
estates,  incumbrances,  claims,  and  demands,  (other  than 
the  said  easements  and  restrictions  created  by  the  said 

indenture  of  the day  of ),  created,  occasioned,  or 

made  by  the  said  A.  B.,  G.  B.,  and  H.  D.,  or  any  of  them, 
or  any  person  claiming  through  or  in  trust  for  them  or 
any  of  them,  or  under  any  appointment  by  the  said  C.  B. : 
And  further,  that  they  the  said  A.  B.  and  G.  B.,  and 
every  person  having  or  claiming  any  estate,  right,  title,  or 
interest  in  or  to  the  same  premises,  through  or  in  trust 
for  them,  or  either  of  them,  or  the  said  H.  D.,  or  under 
any  appointment  by  the  said  C.  B.,  will  at  all  times,  at 


CONVEYANCES   ON    BALES. 

the  cost  of  the  said  N.  0.,  his  heirs  or  assigns,  execute 
and  do  every  such  assurance  and  thing  for  the  further  or 
more  perfectly  assuring  all  or  any  of  the  said  premises  to 
the  use  of  the  said  N.  0.  his  heirs  and  assigns,  subject  as 
hereinbefore  is  mentioned,  as  by  him  or  them  shall  be 
reasonably  required.    In  witness,  &c. 


423 


Prhoedbjtt 
LVn. 

BT  UASBSXD 

WOMAN  UNDUE  A 

POWER. 


LVHL 


CONVEYANCE  in  Fee,  with  the  Reservation  to  the 
Vendoe  of  the  Coal  and  Bights  of  Mining  (a). 

THIS  INDENTURE,  made,  <fec,  between  A.  B.,  of,  &c. 
[vendor]  of  the  one  part,  and  C.  D.,  of,  &c.  [purchaser],  l.  Parties. 


PRJEOEDKST 
LVIII. 

WITH  RESERVA- 
TION or  MINES. 


(a)  All  mines  of  gold  and  silver,  whether  in  the  lands  of  the  Bights  of  the 
Crown  or  of  subjects,  belong  to  the  Crown  by  prerogative ;  with  liberty  Crown  to  mines. 
to  dig  and  carry  away  the  ores  thereof,  and  with  suoh  other  inoidents  Eojal  mines, 
thereto  as  are  necessary  to  be  used  for  the  getting  of  the  ore :  Plowd. 
336.  This  would  have  been  of  little  praotical  importance,  if  confined 
to  mines  of  gold  and  silver  only ;  but,  as  the  law  formerly  stood,  all 
ores  or  mines  which  contained  any  portion  of  gold  or  silver  were 
taken  as  mines  of  gold  or  silver:  Ibid.  Now,  however,  by  the 
statute  1  Will.  &  Mary,  o.  30,  explained  by  the  statute  5  Will.  & 
Mary,  o.  6,  it  is  enaoted,  that  no  mine  of  copper,  tin,  iron,  or  lead 
shall  be  adjudged  a  royal  mine,  although  gold  or  silver  may  be 
extracted  out  of  the  same,  and  the  owners  of  such  mines  are  em- 
powered to  work  them.  But  the  statute  5  Will*  &  Mary,  c.  6,  also 
provided,  that  the  Crown  may  have  the  ore  of  such  mines,  paying  for 
the  same  according  to  the  rates  therein  expressed ;  and  which,  so  far 
as  regards  lead,  have  been  altered  by  the  statute  55  Geo.  3,  o.  134. 
See,  farther,  Yin.  Abr.  Prerogative,  E.  c.  3  &  K.  a. ;  4  Bac.  Abr. 
163,  204,  213 ;  Bainbridge  on  Mines,  46,  and  the  authorities  cited. 
The  statute  does  not  apply  to  gold  found  in  quartz  or  other  stone, 
and  such  gold  can  be  worked  in  the  United  Kingdom  only  under  a 
licence  from  the  Crown,  which  is  ordinarily  granted  reserving  a 
royalty. 

Where,  as  in  Wales,  unalloyed  gold  is  found  in  stone,  it  is  under* 
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PKsoiDEHt      of  the  other  part:  WITNESSETH,  that,  in  consideration 
Lvm.         £c  (supra,  p.  206),  he  the  said  A.  B.  doth  by  these  pre- 


WITH  KBSIRVA- 
TIOS  OF  MIHKS. 


2.  Witnesseth, 


Minerals  on  and 
under  sea-shore. 


Tenant  in  fee 
simple  prima 
facie  entitled  to 
mines ;  but  the 
ownership  of  the 
mines  may  exist 
apart  from  that 
of  the  soil. 


stood  to  be  the  practice  to  work  and  get  it  under  a  lease  from  the 
landowner  and  a  Crown  lioenoe ;  and  it  has  been  said  that  the  Crown 
cannot  license  a  person  to  go  upon  another  man's  estate,  and  dig  for 
such  mines ;  although,  when  they  are  once  opened,  it  can  restrain 
the  owner  of  the  soil  from  working  them,  and  can  either  work  them 
itself  or  license  others  to  work  them:  Lyddal  v.  Weston,  2  Atk.  19. 
But  this  position  is  liable  to  considerable  doubt,  as  being  inconsistent 
with  the  Resolutions  of  the  Judges  in  the  Case  of  Mines :  Plowd. 
310,  336 ;  see  too  16  Yes.  392.  Even  if  the  Crown  grant  lands  and 
the  mines  therein  contained,  common  or  base  mines  only  will  pats, 
and  not  mines  of  gold  or  silver :  Plowd.  336 ;  1  Bep.  46  b,  52  a. 

The  minerals  found  on  and  under  the  sea-shore  belong  to  the 
Crown,  or  to  the  lord  of  the  manor,  in  the  absence  of  other  esta- 
blished ownership.  A  grant  from  the  Crown  of  mines  under  the 
waste  of  a  royal  manor  passes  mines  under  the  sea-shore:  Attorney- 
General  v.  Hanmer,  27  L.  J.,  Ch.  837.  The  sea-shore  has  been 
defined  to  extend,  not  between  the  highest  mark  of  the  spring-tides 
and  low-water  mark,  but  between  the  ordinary  high  and  low-water 
marks.  The  other  space  between  the  ordinary  high- water  mark  and 
the  highest  mark  of  the  spring-tides  belongs  to  the  owner  of  the 
adjoining  tenement:  Lowe  v.  Govett,  3  B.  &  Ad.  863;  Bainbridge 
on  Mines,  9.  "  Ordinary  high-water  mark"  is  the  limit  of  the 
shore  reached  by  the  average  of  the  medium  tides  in  each  quarter  of 
a  lunar  revolution  during  the  whole  year;  and,  in  the  absence  of 
usage,  it  bounds  the  rights  of  the  Crown  on  the  sea-shore :  Attorney- 
General  v.  Chambers,  4  De  G.  M.  &  G.  206.  Land  suddenly  left  by 
the  retirement  of  the  sea,  in  the  absence  of  custom,  belongs  to  the 
Crown:  R.  v.  Lord  Yarborough,  3  B.  &  C.  91;  S.  C.,4D.&& 
790 ;  5  Bing.  163. 

A  tenant  in  fee  simple  of  the  soil  is  prima  facie  entitled  to  the 
mines  and  minerals,  except  the  royal  mines  of  gold  and  silver: 
Plowd.  336  a,  313  a.  But  this  prima  facie  right  is  liable  to  be  re- 
butted by  evidenoe  that  the  owner  of  the  soil  has  not  enjoyed  the 
mines  and  minerals,  and  that  they  have  been  gotten  by  other  persons: 
Howe  v.  Grenfel,  By.  &  Moo.  396 ;  Howe  v.  Brenton,  8  B.  &  C.  737, 
&  C,  3  Han.  &  By.  133 ;  or  by  the  production  of  documentary  evi- 
denoe that  the  mines  have  been  excepted,  conveyed,  or  reserved  to 
another ;  for  the  mines  may  form  a  distinct  possession  and  different 
inheritances,  and  there  may  be  an  ownership  in  fee  simple,  or  for 
any  less  estate  of  the  mines  and  minerals  distinot  from  the  owner- 
ship of  the  Boil :  CuUen  v.  Rich,  2  Bull.  N.  P.  102 ;  S.  C,  Str.  1U2 ; 
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sents  grant  unto  the  said  G.  D.  and  his  heirs,  All  those, 
&e.  [Parcels,  supra,  p.  215 — General  Words,  supra,  p. 


Precbdbm 
LVIU. 

WITH  RBSEBVA- 
TlOIf  OP  MINKS. 


Bights  of  mine 
owner  in  another 
man's  land. 


Parcels. 
Harker  v.  Rirkbeck,  1  W.  Blaok.  482 ;  S.  C,  3  Burr.  1556 ;  Stough- 
ton  v.  Leigh,  1  Taunt.  402.  A  right  to  mines  being  a  claim  to  land, 
and  therefore  an  incorporeal  hereditament,  cannot  be  acquired  by 
prescription :  prescription,  like  custom,  can  give  only  the  right  to 
work  mines:  Wilkinson  v.  Proud,  11  M.  &W.  33.  A  mere  licence 
to  work  mines  oonfers  no  estate  in  them:  see  19  Yes.  158;  and  as  to 
what  will  constitute  a  freehold  interest  in  mines,  see  Doe  d.  Thomp- 
son v.  Pearce,  Peake's  Add.  Cases,  242. 

When  the  minerals  are  not  severed  from  the  inheritance  of  the 
land,  the  liberty  of  getting  them  in  another  man's  soil  does  not  con- 
fer an  exclusive  right  to  the  minerals,  so  as  to  preclude  the  owner 
of  the  soil  from  also  getting  them :  Lord  Mountfoy*s  case,  1  And. 
307  ;  Chetham  v.  Williamson,  4  East,  469 ;  8.  C,  Smith,  277.  See 
too  Doe  d.  Earl  of  Falmouth  v.  Alderson,  1  M.  &  W.  210.  If 
mines  are  excepted  out  of  a  conveyance,  a  right  to  do  all  things 
necessary  for  getting*  them  is  excepted  also :  Shep.  Touch.  100 ; 
2  B.  &  C.  207.  But  this  incidental  right  would  warrant  nothing 
beyond  what  waa  6trictly  necessary  for  the  convenient  working  of 
the  mines ;  it^would  allow  no  use  of  the  surfaoe,  no  deposit  upon  it 
to  a  greater  extent  or  for  a  longer  duration  than  should  be  necessary ; 
no  attendance  of  unnecessary  persons  upon  the  lands.  It  would  bo 
questionable,  at  least,  whether  it  would  authorise  a  deposit  upon  the 
lands  for  the  purposes  of  sale,  or  the  introduction  of  purchasers  to 
view  the  minerals :  2  B.  &  C.  211.  See  too,  as  to  the  right  of  road- 
way to  carry  away  the  minerals,  Simpson  v.  Seltvright,  2  Lutw. 
1247. 

A  simple  reservation  of  the  minerals  will  not  deprive  the  grantee  Surface  owner's 
of  the  surface  of  his  natural  right  to  support  from  them;  it  will  ngto  *>  wpport. 
entitle  the  mine-owner  to  take  away  so  much  only  of  the  minerals 
as  can  be  removed  without  injury  to  the  surfaoe,  in  the  Btate  in 
which  it  was  at  the  time  of  the  reservation,  or  in  which  it  will  be 
when  applied  to  the  purpose  for  which  it  is  sold :  see  supra,  p.  40  (d). 
The  mine  owner  is  not  bound  to  leave  support  for  additional  super- 
incumbent weight,  such  as  houses  subsequently  built  (at  any  rate 
beyond  reasonable  building :  see  Rogers  v.  Taylor,  2  H.  &  N.  828), 
unless  he  knew  at  the  time  of  severance  of  the  surfaoe  and  minerals 
that  the  surfaoe  owner  meant  to  build  or  place  additional  weight  on 
the  land :  Harris  v.  Ryding,  5  M.  &  "W.  60 ;  Humphries  v.  Brogden, 
12  O.  B.  739;  Smart  v.  Morton,  5  E.  &  B.  30 ;  Nicklin  v.  Williams, 
10  Exoh.  259 ;  Roberts  v.  Haines,  6  E.  &  B.  643,  affd.  nom.  Haines 
v.  Roberts,  7  E.  &  B.  625 ;  Rowbotham  v.  Wilson,  8  H.  of  L.  Ca. 
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^viil"      208]  :    To  have  and  to   hold  all  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted,  unto  the 


WITH  KE8HBVA 
TIOH  OF   MintS. 

8.  Habendum  to 


348 ;  Browne  v.  Robin*,  4  H.  &  N.  193;  North  Eastern  JUnhoay 
v.  Elliot,  1  John.  &  Hig.  145,  where  the  right  to  rapport  of  ad- 
ditional superincumbent  weight  was  expressly  denied  (p.  153)  by 
Wood,  V.-C. 
Bights  acquired  But  twenty  yean  enjoyment,  without  disturbance,  may  giro  the 
by  lapse  of  time,  surface  owner  a  right  to  vertical  and  lateral  support  for  additional 
buildings  of  any  character :  Eunty.  Peake,  1  Johns.  705 ;  and  where 
a  building,  erected  or  enlarged  within  twenty  years,  is  injured  by 
mining  operations  in  the  subjacent  or  adjacent  land,  which  would 
have  caused  subsidence  of  the  surface  without  its  additional  weight, 
the  owner  of  the  building  is  entitled  to  damages :  Stroyan  v.  Knowks, 
6  H.  &  N.  454,  and  to  a  perpetual  injunction  to  restrain  the  injurious 
operations:  Hunt  v.  Peake,  supra.  The  surface  owner's  right  of 
action  for  damage  by  mining,  accrues  when  the  injury  occurs,  not 
when  the  act  which  caused  it  was  done,  and  consequently  the 
Statute  of  Limitations  does  not  begin  to  run  against  him  until  he 
has  been  actually  injured :  Bonomi  v.  Backhouse,  9  H.  of  L.  Ca. 
503. 
#  Unless  at  the  time  of  the  reservation  it  was  the  custom  of  the 

district  to  work  mines  without  leaving  support  for  the  surface,  a 
reservation  of  the  minerals  and  of  a  right  to  do  all  acts  necessary 
for  the  working,  sinking,  digging,  and  winning  the  mines  will  not 
authorise  an  act  oausing  a  subsidence  of  the  surface,  although  neces- 
sary for  the  complete  removal  of  all  the  minerals  reserved:  Smart 
v.  Morton,  supra.  When  minerals  are  excepted  out  of  a  conveyance, 
it  is  usual  to  except  all  such  powers  and  privileges  for  the  raising, 
working,  and  selling  them  as  experience  has  shown  to  be  desirable: 
though,  when  this  has  not  been  done,  the  owner  of  the  minerals  may 
freely  use  all  modern  inventions  and  improvements  in  getting  them : 
Dand  v.  Kingseote,  6  M.  &  W.  174 ;  and  the  special  powers  and 
privileges  thus  conferred  do  not  in  any  way  abridge  the  exercise  of 
all  the  implied  rights  attached  to  the  ownership  of  the  minei: 
Earl  of  Cardigan  v.  Armitage,  2  B.  &  C.  197  ;  S.  G,  3  D.  &  B. 
414. 
Bights  of  the  And  a  deed  may  be  framed  empowering  the  owner  of  the  mineral* 

Si*6  Z5S  b  *y    to  remove  tne  ^hole  of  them  without  leaving  a  support  for  the  surfiwe, 
deedL  *      compensation  being  made  to  the  owner  of  the  surface  for  the  damage 

thereby  occasioned  to  his  tenement :  5  E.  &  B.  47 ;  or  even  without 
making  compensation,  Rowbotham  v.  Wilson,  8  E.  &  B.  123 ;  8  H. 
of  L.  Ca.  348. 

A  custom  to  In  Hilton  v.  Lord  Granville,  5  Q.  B.  701,  it  was  held  that  a  case- 

work mines, 
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said  C.  D.  and  his  heirs,  to  the  uses  hereinafter  declared      Precedent 
and  expressed  concerning  the  same  respectively  (that  is  to  __^' 

WITH  BESBBVA- 
TION  OF  KIHE8. 


torn  or  prescription  which  claims  a  manorial  right  to  work  mines  without  making 
under  messuages  or  buildings,  without  making  any  compensation  for  compensation .for 
the  damage  occasioned  to  them,  but  only  for  the  user  of  the  surface,  ^^  ^d  $em- 
is  unreasonable  and   invalid;    and  the  decision  was  followed   in  hie. 
BlackeU  v.  Bradley,  8  Jur.,  N.S.,  588,  Q.  B.,  though  the  Court  seems 
to  have  entertained  some  misgivings  as  to  its  soundness. 

No  general  rule  prevails  in  the  profession  as  to  reserving  the  Practice  with  re- 
minerals  subject  to  or  free  from  the  obligation  of  making  oompensa-  &*^  to  protec- 
tion for  injury  which  may  be  done  to  future  buildings  not  oontem-  tidings, 
plated  at  the  time  of  reservation ;  but  the  writer  believes  that,  in 
Crown  grants  of  the  Duchy  of  Lancaster,  when  the  Crown  sells 
surface,  reserving  the  mines,  it  makes  the  reservation  subject  to 
the  obligation  of"  making  compensation  or  satisfaction  to  the  grantee, 
his  heirs,  executors,  administrators,  or  assigns,  for  or  in  respect 
of  any  damage  occasioned  to  the  granted  lands,  or  to  any  houses 
or  other  buildings  which  now  are  or   hereafter  may  be  erected 
thereon." 

One  of  the  most  important  incidental  rights  which  attach  to  the  Bights  of  way 
owner  of  minerals  in  another  man's  land,  is  the  right  of  way  for  get-    or  mining  por- 
ting and  removing  the  minerals :  2  RolL  Abr.  Ghraunt,  Z.  pL  17, 18  ;  po8eB* 
Buckley  v.  Coles,  5  Taunt.  311 ;  but  since  a  way  of  necessity  can  com* 
prise  no  more  than  the  circumstances  which  raise  the  implication 
require :  Simpson  v.  TeUwright,  2  Lut.  1247  ;  Reynolds  v.  Edwards, 
Willes,  282 ;  Holmes  v.  Goring,  2  Bing.  76,  9  Moore,  166,  there  4 

are  in  all  well-drawn  instruments  express  powers  with  respect  to 
ways :  Bainbridge  on  Mines,  88.  A  right  to  make  a  convenient  way 
for  carrying  coals  authorises  the  formation  of  a  tramroad:  Pit  v. 
Lady  Clavering,  1  Barn.  318 ;  or  a  modern  railroad :  Band  v.  Kings- 
cote,  6  M.  &  W.  196 ;  and  the  ways  thus  made  may  be  traversed 
with  locomotive  engines,  although  these  machines  have  been  invented 
since  the  reservation  or  grant  of  the  mines :  Bishop  v.  North,  11  M. 
&  W.  418 ;  but  the  right  may  be  confined  to  making  a  way  along  the 
land,  and  not  across  it :  Senhouse  v.  Christian,  1  T.  R.  560 ;  and,  if 
it  be  intended  that  the  rights  of  the  mine  owner  over  the  lands  con- 
veyed shall  not  be  restricted  merely  to  the  rights  exclusively  con- 
nected with  the  mines  reserved  or  conveyed,  the  intention  must  be 
expressed  on  the  face  of  the  deed :  (see  Bowes  v.  Lord  Bavensworih, 
15  C.  B.  512 ;)  otherwise,  the  ways  can  be  used  for  carrying  away 
only  the  mines  so  excepted  or  conveyed,  and  minerals  cannot  be 
brought  upon  them  from  other  lands :  Dand  v.  Kingscote,  supra ; 
WaUis  v.  Harrison,  4  M.  &  W.  538 ;  Durham,  $c.rR.  G  v.  Walker, 
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P^n      say),  (b) :  As  to  all  the  mines  and  seams  of  coal  in  or  under 
the  said  parcels  of  land  and  hereditaments  hereinbefore 


WITH   RSSUVA- 
TIOH  OF  MIMES. 


A*  to  the  coal  (b)  It  may  be  observed,  that,  although  in  the  Precedent  in  the 

"fj£*  P°werB  text,  the  mines  and  rights  of  mining  are  included  in  the  conveyance 
useof  vendor  in  anc*  lifted  back  to  the  vendor,  yet  that  this  course  is  by  no  means 
fee.  the  usual  one.    The  more  common  practice  is  to  except  and  reserve 

Mode  of  ezoep-  the  mines  and  rights  of  mining  out  of  the  conveyance,  (see  the  next 
aconTa""*  ^"f  Present),  and,  unless  in  peculiar  circumstances,  that  form  is  to  be 
the  soil.  preferred.     It  was  not,  however,  thought  necessary  to  alter  the  ar- 

rangement of  the  draft  from  which  the  Precedent  in  the  text  was 
taken,  as  the  desired  alteration  can  be  readily  made,  and  it  may  in 
some  oases  be  advantageous  to  convey  and  relimit  the  mines.  The 
following  form  may  serve  as  an  example  of  the  mode  of  excepting 
the  mines  out  of  a  conveyance : — 

"  Save  and  except  out  of  the  grant  hereinbefore  con- 
tained and  preserved  unto  the  said  [grantor],  his  heirs 
and  assigns,  all  coal  and  ironstone,  and  other  stone  and 
minerals  whatsoever,  lying  in  or  under  the  said  lands 
hereinbefore  expressed  to  be  hereby  granted,  and  full 
power  at  all  times  to  enter  upon  the  said  lands,  and  every 
or  any  part  thereof,  to  search  for,  wtfrk,  get,  win,  dress, 
and  carry  away  the  said  coal,  ironstone,  stone,  and  mine- 
rals [without  leaving  any  support  for  the  surface  of  the 
i  said  lands,  or  any  buildings  which  now  are  or  hereafter 

may  be  erected  thereon],  and  to  erect  engines  and  ma- 
chinery, and  do  all  things  necessary  or  convenient  for 
working,  winning,  getting,  dressing,  and  carrying  away 
the  said  coal,  ironstone,  stone,  and  minerals,  making, 
from  time  to  time,  nevertheless  unto  tho  said  [purcha- 
ser], his  heirs  and  assigns,  his  and  their  lessees  and  ten- 
ants, adequate  compensation  for  all  damage  thereby  done 
or  caused  to  the  surface  of  the  said  lands." 


2Q.B.  963 ;  8.  C,  2  G.  &  D.  326.  In  this  last  case  it  was  said, 
that  suoh  a  right  of  way  was  not  the  subjeot  of  an  exception,  as  it  is 
no  parcel  of  the  thing  granted,  nor  of  a  reservation,  as  it  does  not 
issue  out  of  the  thing  granted,  but  is  an  easement  newly  created  by 
way  of  grant  from  the  grantee.    But  this  doctrine  is  open  to  strong 


c 


CONVEYANCES    ON  8ALE8. 


429 


expressed  to  be  hereby  granted,  together  with  the  right 
and  power  of  making,  sinking,  working,  and  using  all  such 


Phokdxkt 
LVIII. 
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objections,  and  has  been  justly  questioned:  Bainbridge  on  Mines,  94. 
It  would  make  the  existenoe  of  the  right  depend  upon  the  exeoution 
of  the  deed  by  the  grantee,  although  contrary  to  the  expressed  inten- 
tion of  the  parties;  and  there  is  no  good  reason  for  holding  the 
doctrine,  sinoe,  whatever  may  be  granted  in  express  terms  may  also 
be  excepted:  Shep.  Touoh.  79.  See  further,  as  to  rights  of  way, 
Bainbridge,  ch.  v.  s.  2. 

Any  rights  which  a  mine  owner  may  acquire  by  grant  or  lioenoe,  Bight  of  water. 
or  prescription  founded  on  uninterrupted  enjoyment,  to  disturb  run- 
ning water,  will  be  strictly  confined  within  their  allowed  limits: 
Bainbridge,  101,  and  oases  there  cited ;  see  too  Sampson  v.  Hoddi- 
nott,  1  G.  B.  N.  S.  690 ;  but  the  possessor  of  an  underground  well 
oannot  prevent  a  mine  owner  from  sinking  shafts  which  will  drain 
the  well:  Acton  v.  Blundell,  12  M.  &  W.  324. 

When  minerals  are  sold  at  a  royalty  rent,  or  price  per  acre  got, 
the  vendor  has  a  right  of  entry  to  inspect  the  workings,  and  is  en- 
titled to  have  a  clause  inserted  in  the  oonveyanoe  empowering  him 
to  inspect  and  measure  the  mines  at  all  reasonable  times :  Blaketly 
v.  Wieldon,  1  Hare,  176. 

No  length  of  time  is  of  any  avail  against  an  exoeption  or  reserva- 
tion of  mines :  Adair  v.  Shafloe,  19  Yes.  156.  In  The  Earl  of  Car- 
digan v.  Armitagey  supra,  the  exception  was  made  on  a  conveyance 
in  1649,  and  the  working  of  the  mines  did  not  take  plaoe  till  shortly 
before  1823.  In  Seaman  v.  Vawdrey,  on  a  conveyance  in  1704,  the 
salt  mines  and  rights  of  working  had  been  reserved,  but  no  claim 
had  been  made  down  to  1809 ;  and  in  1761  the  lands  had  been  con- 
veyed without  taking  any  notice  of  the  reservation.  It  was,  how- 
ever, held  that  a  purchaser  could  not  be  compelled  to  presume  that 
a  release  had  been  made  of  the  mines  and  rights  of  working,  for 
that  the  relinquishment  of  a  right  to  work  mines  never  could  be 
presumed  from  the  non-exercise  of  it:  16  Yes.  390 ;  see  too  Norway 
v.  Rowey  19  Yes.  144,  156.  In  Lyddal  v.  Weston,  2  Atk.  19,  Lord 
Hardwicke  held  that  a  purchaser  could  not  object,  on  the  ground  of 
a  reservation  of  mines  to  the  Crown  on  a  oonveyanoe  113  years  before, 
there  being  a'strong  probability  that  no  mines  existed,  and  his  Lord- 
ship being  of  opinion  that  the  Crown  had  no  power  to  work  the 
mines,  even  if  they  did  exist.  But  the  authority  of  this  case 
may  be  greatly  doubted,  see  16  Yes.  392,  and  the  former  part  of 
this  note. 

Dower  is  due  of  mines  wrought  during  the  coverture,  either  bf  the    Dower  of  mines 
husband  himself  or  his  lessees,  and  whether  the  mines  are  under  the 


Right  of  inspec- 
tion. 


Length  of  non- 
user  does  not 
destroy  a  mining 
right. 
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pits,  shafts,  drifts,  levels,  drains,  watercourses,  reservoirs, 
and  embankments,  and  of  making,  laying,  placing,  erect- 


Rights  of  tenant 
for  life  in  respect 
of  mines. 


Duties  of  trus- 
tees of  a  settle- 
ment in  regard 
to  mines. 


Doctrines  of 
equity  in  respect 
of  mines. 


husband's  own  lands  or  under  the  lands  of  whioh  the  soil  belongs  to 
others :  Stoughton  v.  Leigh,  1  Taunt.  402 ;  a  ease  which  enters  with 
considerable  minuteness  into  the  method  of  dower  of  mines.  Dower 
is  not  due  of  unopened  mines :  S.  C. 

A  tenant  for  life  or  years  may  dig  and  take  the  profits  of  mines 
whieh  are  open :  Go.  Iitt.  54,  b. ;  Campbell  v.  Leach,  Amb.  740;  and 
may  open  new  pits  or  shafts  for  working  old  veins:  Wavering  v. 
Clattering,  2  P.  Wms.  388  ;  but  if  impeachable  for  waste  he  cannot 
open  a  new  mine :  Co.  Iitt.  53,  b.,  54,  b. ;  Campbell  v.  Leach,  supra; 
Finer  v.  Vaughan,  2  Beay.  466.  If  there  be  open  mines,  and  a  lease 
be  made  of  the  land  and  mines,  this  will  only  comprise  the  open 
mines ;  but  if  there  be  no  open  mine,  and  a  lease  is  made  of  the  land 
together  with  all  mines  therein,  the  lessee  may  open  and  work  the 
mines :  Go.  Iitt.  54,  b. ;  Sounder's  case,  5  Rep.  12.  This  principle 
does  not,  however,  extend  to  the  ease  of  a  tenant  for  life  under  a 
settlement,  where  the  mines  are  only  mentioned  among  the  general 
words:  Whitfield  y.  Bewit,  2  P.  Wms.  240.  But  a  tenant  for  life 
without  impeachment  of  waste  may  open  and  get  mines  at  his  own 
pleasure :  Plowd.  135 ;  Tracy  y.  Tracy,  1  Vern.  23 ;  Aston  y.  Aston, 
1  Ves.  264 ;  so  long  as  he  does  not  exercise  his  privilege  in  a  wanton 
or  malicious  manner :  see  Marker  v.  Marker,  9  Hare,  1,  a  case  of 
cutting  timber.  See,  farther,  the  notes  on  mining  leases  in  the  fifth 
volume  of  this  work. 

If  lands  containing  mines  be  in  settlement,  it  is  the  duty  of  the 
trustees  for  preserving  contingent  remainders  (if  there  be  such 
trustees),  to  take  care  that  the  mines  are  not  worked  otherwise  than 
the  tenants  for  life,  or  the  persons  for  the  time  being  entitled  to  the 
profits,  have  power  to  work  them.  Bee  Lord  Hardwichfs  judgment 
in  Garth  v.  Cotton,  Dickens,  196,  202. 

If  a  tenant  for  life  make  a  lease  of  mines,  he  cannot  disaffirm  the 
lease,  even  though  the  granting  of  it  may  cause  a  forfeiture  of  the 
life  estate ;  and  the  remainderman  cannot  join  the  tenant  for  life 
against  the  lessee,  but  must  sue  alone :  Wentworth  y.  Turner,  3 
Ves.  3. 

Mines  cannot,  in  ordinary  oases,  be  wrought  to  advantage,  or  even 
wrought  at  all,  without  a  considerable  outlay  of  capital  in  machinery, 
and  in  the  making  of  shafts,  levels,  and  other  necessary  works ;  and 
hence,  notwithstanding  mines  are  real  estate,  they  are  for  many 
purposes  considered  in  a  Court  of  equity  as  a  trading  concern :  Story 
v.  Lord  Windsor,  2  Atk.  630;  S.  C,  1  Ch.  Ca.  34;  Wren  Y.Kktm, 
8  Ves.  502;  Jeffereys  v.  Smith,  1  Jao.  &  Walk,  298;  Williams  t. 
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ing,  using,  and  repairing  all  such  spoil-banks,  pit-hills,      Pj?2?i11* 
railroads,  tramroads,  and  other  roads,  bridges,  banks,  .. 
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— won  of  xims. 


Attenborough,  T.  &  B.  70;  see  too  I  Swanst.  518,  3  Atk.  15.  A 
Court  of  equity  uses  its  power  of  granting  injunctions  with  great 
caution  in  the  case  of  mines,  because  of  the  irreparable  injury  which 
a  cessation  of  working  may  occasion :  Anon.,  Amb.  209 ;  (havering 
v.  Wavering,  2  P.  Wms.  388 ;  8.  C,  2  Eq.  Ca.  Abr.  589, 18  Yes.  516 ; 
and  when  a  person  who  claims  a  right  to  mines  has  stood  by  for  a 
long  period,  and  seen  persons  at  their  own  expense  working  the 
mines  and  expending  money  on  them,  a  Court  of  equity  will  not 
interpose  by  injunction,  but  will  leave  the  parties  to  their  remedy 
at  law :  Field  v.  Beaumont,  1  Swanst.  208 ;  Parrott  v.  Palmer,  3  My. 
&  K.  632. 

And  the  same  principle  is  applied  as  to  the  appointment  of  a 
receiver :  Norway  v.  Howe,  19  Yes.  156.  But  of  course  the  objec- 
tion to  an  injunction  does  not  apply  when  the  mine  has  not  been 
opened :  Qrey  v.  Duke  of  Northumberland,  13  Yes.  236.  The  reluc- 
tance of  the  Court  to  grant  an  injunction  in  the  case  of  mines  leads 
to  a  relaxation  of  the  general  rule,  that  without  an  injunction  there 
can  be  no  account:  and,  in  mining  oases,  the  Court  will  decree  an  ac- 
count, even  if  it  think  fit  to  refuse  the  injunction :  3  Atk.  263,  264 ; 
Parrott  y.  Palmer,  3  My.  &  E.  632 ;  see  too,  the  oases  on  these 
points  collected,  3  My.  &  E.  634.  It  should  be  observed,  however, 
that,  where  a  person  having  begun  to  work  a  mine  in  his  own  land 
works  into  that  of  another,  the  Court  will  grant  an  injunction  to  re- 
strain his  proceedings :  Mitchell  v.  Dors,  6  Yes,  147. 

A  Court  of  equity  will  grant  an  injunction  to  protect  mines  from 
injury  from  water  flowing  from  another  mine,  but  will  put  the 
plaintiff  under  terms  to  try  his  right  at  law  within  a  reasonable 
period:  Duke  of  Beaufort  v.  Morris,  6  Hare,  340 ;  and  any  unneces- 
sary delay  on  his  part  in  trying  the  action  will,  in  itself,  form  just 
grounds  for  dissolving  the  injunction :  Grey  v.  Duke  of  Northumber- 
land, 13  Yes.  236,  17  Yes.  282. 

It  is  now  clearly  established,  that,  in  the  absence  of  a  speoial  ous-  Mines  in  oopy- 
tom,  the  right  of  property  in  minerals  in  copyhold  lands  is  vested  in  holds— to  whom 
the  lord,  and  the  right  of  possession  is  vested  in  the  tenant ;  and,      ey     ong* 
consequently,  neither  the  tenant  without  the  licence  of  the  lord,  nor 
the  lord  without  the  consent  of  the  tenant,  can  open  and  work 
mines:  Bainbridge,  11 ;  Soriv.  Cop.  484  ;  Gilb.  Tenures,  327 ;  Bishop 
of  Winchester  v.  Knight,  1  P.  "Wms.  406 ;  Bourne  v.  Taylor,  10  East, 
189 ;  and  the  oases  and  authorities  there  oited  :  and  the  copy  holder 
can  maintain  an  action  of  trespass  against  one  working  the  mines : 
Lewis  v.  Branthwaite,  2  Barn.  &  Ad.  437.    The  Court  of  Chanoery 
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(c)  The  appropriate  local  technical  terms,  as  well  as  general  term*, 
should  be  employed. 


Mines  in  com- 
mons and  waste 
lands  belong  to 
the  lord. 


Mines  in  in- 
cisures. 


will  grant  an  injunction  against  the  opening  of  a  mine  by  a  copy- 
holder, unless  a  custom  be  shown  in  support  of  the  right :  Grey  v. 
Duke  of  Northumberland,  13  Yes.  206;  and  see  further  CuUen  v. 
Rich,  Bull.  N.  P.  102 ;  Botoe  y.  Brenton,  S  B.  &  C.  737 ;  S.  C,  3  Man. 
&  By.  133;  Parrott  v.  Palmer,  3  My.  &  E.  632;  and  see  the  cases 
cited,  Id.  634.    In  the  last  case,  it  was  attempted  to  establish  that 
the  law  which  gave  the  lord  the  right  to  the  soil,  and  to  whatever 
lay  below  the  surface  of  the  ground,  in  copyholds,  did  not  extend  to 
customary  freeholds ;  but  the  point  was  not  decided.    It  may,  how- 
ever, be  observed,  that  the  oopyholder  is  not  excluded  from  all  that 
lies  below  the  surface ;  for  he  may  dig  marl  for  manure,  and  perhaps 
clay :  Pastor's  case,  Winch.  8,  3  My.  &  E.  637 ;  and,  by  custom, 
may  make  brioks  and  sell  them :  Lord  Salisbury  v.  Gladstone,  8  W. 
£.  642.    A  right  in  the  lord  to  one  olaas  of  minerals  may  exist  con- 
sistently with  a  right  in  the  tenant  to  another  class :  Curtis  v.  Daniel, 
10  East,  273. 

By  presumption  of  law  the  lord  is  entitled  to  the  exclusive  property 
in  the  soil  of  all  oommon  and  waste  lands  of  the  manor,  and,  conse- 
quently, to  all  mines  and  minerals  therein ;  for  the  tenants  ha?e  no 
other  interest  than  to  take  the  herbage  by  the  mouths  of  their  cattle : 
Bainbridge,  22,  and  cases  there  cited.  Under  such  circumstances, 
the  right  of  the  commoner  to  the  surface  is  subservient  to  the  lord's 
right  to  take  the  minerals ;  but  the  exercise  of  the  lord's  right  most 
be  bona  fide  and  unattended  with  malice :  Id.  25 ;  Place  v.  Jackson, 
4  Dowl.  &  By.  31 8.  As  to  what  is  included  in  the  waste,  see  Attorney- 
General  v.  Hanmer,  27  L.  J.  Ch.  837. 

When  oommon  lands  are  inclosed  under  an  Aot  of  Parliament,  and 
there  is  no  provision  as  to  tenure,  the  allotments  will  be  freehold: 
Doe  v.  Davidson,  2  M.  and  8.  175 ;  Townley  v.  Gibson,  2  T.  E. 
701 ;  Doe  v.  Hellard,  9  B.  &  C.  789.  Usually,  however,  the  Act 
provides  for  the  tenure,  and ;  reserves  the  minerals  to  the  persons 
entitled  to  them;  but,  unless  they  are  expressly  reserved,  they  will 
be  affected  by  all  the  natural  incidents  of  the  tenure  of  the  surface: 
Toumley  v.  Gibson,  supra ;  Bainbridge,  29.  In  such  oases  the  allottee 
has,  prima  facie,  the  rights  belonging  to  the  owner  of  surface  land 
where  there  are  different  owners  of  the  surface  and  substratum;  and 
it  lies  on  the  mineral  owner  to  show  any  right  he  may  set  up,  which, 
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over,  or  along  the  same  lands,  or  any  part  thereof,  as  may      P?2S? M 

be  necessary  or  convenient  for   searching  for,  working, 

consuming,  getting,  dressing,   and  carrying    away,  not 

only  the  same  mines  and  seams,  and  the  coal  to  be  gotten 

therefrom,  but  also  all  or  any  other  coal,  or  any  minerals 

or  stones  of  which  the  said  A.  B.,  his  heirs  or  assigns,  or 

his  or  their  lessees,  may  for  the  time  being  be  the  owner 

or  owners,  lessee  or  lessees,  To  the  use  of  the  said  A.  B., 

his  heirs  and  assigns,  for  ever:   And  as  to  the  said  As  to  the  other 


by  the  common  law,  he  would  not  have :  he  must  shew  some  special 
power  to  do  anything  injurious  to  the  surface ;  for  otherwise  if, 
working  never  so  carefully  and  according  to  the  custom,  he  injures 
the  surface,  he  is  liable  to  an  action  at  the  suit  of  the  surface  owner: 
Roberts  v.  Haines,  6  E.  &  B.  643 ;  7  E.  &  B.  625.  See  too  R.  v. 
Pitt,  2  Nev.  &  M.  363 ;  Earl  of  Roue  v.  Wainman,  14  M.  &  W. 
859,  2  Exoh.  800 ;  Rylatt  v.  Marfieet,  14  M.  &  W.  233  ;  Mieklethwait 
v.  Winter,  20  L.  J.  N.  S.,  Exoh.,  313;  Dugdale  v.  Robertson,  3  K.  & 
J.  695 ;  Bainbridge,  oh.  2,  s.  3. 

It  is  not  necessary  for  the  objects  of  this  work  to  enter  into  any  Evidence  of  cos- 
examination  of  the  evidence  which  will  be  required  of  a  customary  tomary  rights, 
right;  it  does  not  materially  differ  from  that  required  in  reapeot  of 
other  customs :  see  Curtis  v.  Daniel,  and  Rowe  v.  Brenton,  supra ; 
Doe  d.  Mason  v.  Mason,  3  Wils.  63 ;  Roe  v.  Jeffrey,  2  Man.  &  Sel. 
92 ;  Doe  v.  Dauncey,  7  Taunt.  674;  2  Atk.  189 ;  and  Soriv.  on  Cop. 
570  et  seq. ;  Locke  v.  Colman,  2  My.  &  Cr.  635. 

The  lord  of  a  manor  stands  in  the  same  situation  as  any  other 
claimant  of  mines  if  he  permit  the  tenants  to  work  the  mines  with- 
out putting  forward  his  claim ;  that  is,  he  is  left  to  his  remedy  at 
law,  and  is  not  entitled  to  an  injunction  from  a  Court  of  equity. 

The  Enfranchisement  Acts  (4  &  5  Vict.  c.  35,  ss.  39,  82,  84 ;  and  Right  to  mines  in 
15  &  16  Viot  o.  51,  s.  48)  oontain  provisions  respecting  the  owner-  enfranchised 
ship  of  and  rights  of  working  mines,  and  the  preservation  of  the    ^ 
rights  of  the  lord. 

If  minerals  are  taken  wrongfully,  the  owner  may  maintain  at  law  Remedies  of  a 
an  action  of  trespass ;  in  which  the  measure  of  damages  is  the  full  mine  owner 
value  of  the  minerals  as  soon  as  they  are  severed  from  the  freehold,  !^ers. 
without  deducting  the*  cost  of  working  or  the  lessor's  dues :  Martin 
▼.  Porter,  5  M.  &  W.  351,  1  M.  &  Or.  605,  1  Scott,  N.  R.  576 ;  Wild 
v.  SoU,  9M.&W.  672 ;  Morgan  v.  Powell,  2  Gale  &  D.  721 ;  or  he 
may  sue  in  equity  for  an  aooount  of  the  minerals  got :  Bainbridge,  oh. 
13,  s.  3 ;  DeanY.  Thwaile,  21  Beav.  621 ;  and  Powell  y.  Aiken,  4  K. 
6  J.  343. 

vol.  n.  f  ? 
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premises  to  the 
use  of  purchaser 
in  fee. 

4.  Corenant  by 
rendor  not  to 
rink  mines  near 
houses  or 
gardens; 


5.  —and  annually 
to  make  compen- 
sation for 
damage  done. 


several  parcels    of   land,  hereditaments,  and  premises 
hereinbefore  expressed  to  be  hereby  granted,  other  than 
the  said  mines  and  seams  of  coal,  and  subject  to  the 
right  and  power  hereinbefore  limited  to  the  use  of  the 
said  A.  B.,  his  heirs  and  assigns,  To  the  use  of  the 
said  G.  D.,  his  heirs  and  assigns,  for  ever:  And  the 
said  A.  B.  doth  hereby  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  C.  D., 
his  heirs  and  assigns,  that  he  the  said  A.  B.,  his  heirs 
and  assigns,  will  not  sink  or  drive,  nor  suffer  to  be  sunk 
or  driven  any  pit,  shaft,  drift,  or  level,  which  shall  or 
may  weaken,  damage,  injure,  or  endanger  any  building 
belonging  to  the  said  G.  D.,  his  heirs  or  assigns,  or  for 
the  time  being  erected  in  or  upon  any  of  the  said  lands, 
nor  sink  any  pit,  nor  place,  lay,  or  make  any  railroad, 
tramroad,  or  other  road,  pit-heap,  spoil-bank,  or  other 
work,  in  or  upon  any  such  building,  or  within  or  upon 
any  garden  or  orchard  belonging  thereto,  or  within  twenty 
yards  from  such  building:  And  also  that  he  the  said 
A.  B.,  his  heirs  or  assigns,  will,  yearly,  make  to  the  said 
C.  D.,  his  heirs  or  assigns,  satisfaction  for  the  spoil  or 
damage  of  ground  done  or  occasioned  to,  in,  or  upon  the 
said  lands,  by  the  searching  for,  getting,  raising,  dressing, 
and  carrying  away  of  the  said  mines  and  seams  of  coal,  or  by 
the  sinking,  working,  making,  or  erecting  of  any  pit,  shaft, 
spoil-bank  or  pit-hill,  or  by  the  making,  erecting,  laying, 
building,  or  repairing  of  any  railroad,  tramroad,  or  other 
road,  bridge,  bank,  building,  work,  engine,  or  machinery, 
or  otherwise  by  virtue  of  or  under  the  right  and  power 
hereinbefore  limited  to  the  use  of  the  said  A.  B. ;  such 
satisfaction  to  be  estimated  and  fixed  at  a  yearly  acreage 
rent  of  treble  the  annual  value  for  the  time  being  for 
agricultural  purposes  of  the  surface  of  the  lands  to,  in,  or 
upon  which  any  spoil  or  damage  shall  be  done  or  occa- 
sioned, and  to  be  payable  on  the  first  day  of  January  in 
every  year,  and  to  continue  payable  so  long  as  such  spoil 
or  damage  shall  continue,  and  until  the  lands  affected 
thereby  shall  have  been,  by  and  at  the  cost  of  the  said 
A.  B.,  his  heirs  or  assigns,  levelled  and  made  fit  for 
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tillage,  as  hereinafter  mentioned :  And  fuethee,  that  the      Fbbokdbrt 
said  A.  B.,  his  heirs  or  assigns,  will  from  time  to  time,  at        LVIIL 
his  and  their  own  expense,  fill  up  every  pit  or  shaft  which  with  reserva- 
shall  be  sunk  or  made  in  the  said  lands  and  hereditaments  TI0W  og  MIKKS- 
hereinbefore  limited  to  the  use  of  the  said  C.  D.,  his  heirs  £^^™°. 
and  assigns,  and  which  the  said  A.  B.,  his  heirs  or  assigns,  dition  land  which 
Bhall  cease  to  get  coal  in,  or  to  use,  immediately  after  every  f0"mkring  pur- 
such  pit  or  shaft  shall  so  cease  to  be  wrought  and  shall  p08^  but  l?  »° 

y        i.         *     ,t  11  „    °  loDgcr  required ; 

be  of  no  farther  use,  and  also  remove  all  the  said  spoil- 
hanks,  pit-hills,  railroads,  tramroads,  and  other  roads, 
bridges,  buildings,  engines,  machinery,  and  erections 
whatsoever,  immediately  after  the  use  thereof  respectively 
for  the  purposes  aforesaid  shall  be  discontinued  (d),  and 
also  the  materials  thereof,  and  the  spoil  or  rubbish  to  be 
made  or  occasioned  thereby,  and  also  will  thereupon,  at 
the  like  expense,  trench  and  level  in  a  proper  and  work- 
manlike manner  such  part  or  parts  of  the  same  lands  as 
shall  have  been  used  or  occupied  by  or  for  any  of  the 
purposes  aforesaid,  or  as  shall  have  been  damaged  or 
spoiled  thereby,  and  also  lay  and  spread  the  surface  soil 
and  earth  on  the  surface  of  the  same  lands,  and  do  every- 
thing requisite  or  proper  for  making  the  same  lands  fit 
for  tillage :  And  will,  as  occasion  shall  require,  make,  7.— and  erect 
erect,  and  keep  good  and  sufficient  gates,  rails,  bars,  and  **  8an  ences' 
posts,  with  locks  and  keys,  upon  and  across  such  rail- 
roads, tramroads,  and  other  roads,  as  aforesaid,  in  all 
places  where  the  same  shall  be  necessary  or  proper,  to 
shut  up  and  inclose  any  breach,  gateway,  or  opening, 
which  the  said  A.  B.,  his  heirs  or  assigns,  shall  from  time 
to  time  make  in  any  of  the  fences  of  the  same  lands,  and 
will  sufficiently  fence  off  on  all  sides  every  railroad,  tram- 
road,  and  other  road,  pit,  shaft  (e),  spoil-bank,  pit-hill, 

(d)  It  would  be  almost  impossible  to  say  when  this  covenant  could 
be  enforced ;  for  although  the  mine  owner  may  discontinue  working 
for  many  years,  the  pits  may  become  useful  afterwards  in  sinking  to 
other  seams  of  coal ;  and,  as  has  been  already  observed,  nonuser  for 
any  length  of  time  will  not  deprive  him  of  his  rights. 

(e)  Even  in  the  absence  of  such  a  stipulation,  it  is  a  duty  imposed 
by  the  common  law  on  the  mine  owner,  where  the  surface  belongs  to 

r  r  2 
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8.—  and  that 
landowner  may 
make  ways 
across  the  ways 
of  the  mine- 
owner ; 


9.— and  use 

mine-owner's 

ways. 


bridge,  building,  and  engine,  and  all  the  machinery,  and 
works  whatsoever,  made,  laid,  or  placed  by  him  or  them 
in  or  upon  the  said  lands,  or  any  part  thereof,  and  will 
maintain  the  same  gates,  rails,  bars,  posts,  locks,  keys, 
pales,  and  fences  in  good  repair,  and  will  provide  and  will 
keep  shut  and  fastened  the  same  gates,  bars,  and  rails,  in 
order  to  prevent,  as  much  as  may  be,  cattle  and  other  ani- 
mals from  trespassing  on  or  straying  from  the  same  lands, 
and  also  will,  whenever  any  damage  shall  be  done  by  or 
to  cattle  or  other  animals  trespassing  on  or  straying  from 
any  of  the  same  lands,  in  consequence  of  the  said  fences, 
gates,  posts,  rails,  and  bars,  or  any  of  them,  not  being 
made,  erected,  maintained,  shut  up,  locked,  or  fastened, 
make  reasonable  satisfaction   for  the  same  damage  to 
every  person  injured  thereby:    And  further,  that  it 
shall  be  lawful  for  the  said  C.  D.,  his  heirs  and  assigns, 
and  at  all  times,  to  make,  lay,  and  use,  for  any  purpose 
or  purposes  whatsoever,  any  railroad,  tramroad,  or  other 
road,  over  and  across  any  of  the  railroads,  tramroads,  or 
other  roads,  made,  laid,  or  used  in  or  upon  the  same 
lands  by  the  said  A.  B.,  his  heirs  or  assigns,  by  virtue  of 
the  right  and  power  hereby  limited  to  him  and  them  as 
aforesaid,  the  said  G.  D.,  his  heirs  or  assigns,  not  un- 
necessarily interrupting   or    obstructing    the  railroads, 
tramroads,  or  other  roads,  so  to  be  made,  laid,  and  used 
by  the  said  A.  B.,  his  heirs  or  assigns,  as  aforesaid :  And 
also,  that  it  shall  be  lawful  for  the  said  C.  D.,  his  heirs 
and  assigns,  at  all  times  to  pass  and  repass,  upon  or 
along,  over  or  across,  all  or  any  such  railroads,  tramroads, 
or  other  roads,  made  or  laid  in  or  upon  the  same  lands, 
by  virtue  of  the  right  and  power  hereinbefore  limited  to 
the  use  of  the  said  A.  B.,  his  heirs  and  assigns,  as  well 
on  horseback  as  on  foot,  and  with  or  without  horses, 
sheep,  cattle,  carts,  waggons,  and  carriages,  but  so  that 
the  said  A  B.,  his  heirs  or  assigns,  be  not  thereby  unne- 


another,  to  fence  his  shafts  securely,  and  he  is  liable  to  pay  the 
surface  tenant  for  any  damage  sustained  by  his  neglect  to  do  so : 
Williams  v.  Groncott,  2  N.  B.  419. 
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cessarily  disturbed  or  interrupted  in  the  use  and  exercise      Pbbotokht 

and  enjoyment  of  any  of  the  rights  and  powers  hereinbe-  ' 

fore  limited  to  him  and  them,  and  so  that  the  same  rail-   WXTH  *k**v±- 

roads,  tramroads,  and  other  roads  shall  be  thereby  as  

little  damaged  as  possible  (/) :  Provided  always,  and  it  10.  Agreement 
is  hereby  agreed  and  declared,  that  if  any  dispute,  ques-  tration!  " 
tion,  difference,  or  controversy  shall  arise  (g)  between  the 
said  parties  to  these  presents,  or  their  respective  heirs  or 
assigns,  touching  these  presents  or  any  clause  or  thing 
herein  contained,  or  the  construction  hereof,  or  any 
matter  in  any  way  connected  with  these  presents  or  the 
operation  hereof,  or  the  rights,  duties,  or  liabilities  of 
either  party  in  connection  with  the  premises,  then  and  in 
every  or  any  such  case  the  matter  in  difference  shall  be 
referred  to  two  arbitrators,  or  their  umpire,  pursuant  to 


(/)  On  a  conveyance  to  a  purchaser  in  fee  of  a  messuage,  build-  As  to  restrictions 
ings,  homestead,  and  lands,  the  coal  mines  were  excepted,  with  liberty  £V™* nt8  °* 
to  enter  and  sink  pits  for  getting  the  ooal,  and  to  erect  engines,  and 
make  drains,  &o.,  for  working  the  ooal,  except  as  to  such  lands  as  lay 
tcithin  150  yards  of  the  messuage  and.  buildings,  and,  except  any 
Jtomestead.  On  the  construction  of  this  conveyance,  it  was  held  that 
the  vendor  had  reserved  to  himself  the  right  to  dig  coals  under  the 
messuage,  buildings,  and  homesteads,  and  within  150  yards  of  the 
same  respectively ;  but  that  he  had  not  the  right  to  sink  pits,  erect 
engines,  or  make  drains  within  150  yards  of  the  messuage  or 
buildings,  or  within  the  homestead :  Bowler  v.  WoUey,  15  East,  444. 
Questions  of  this  nature,  for  the  most  part,  may,  and  ought  to  be 
avoided  by  care  on  the  part  of  the  draftsman ;  but  questions  of  faot 
sometimes  arise,  which  can  only  be  settled  by  extrinsic  evidence. 
As,  for  instance,  what  constitutes  a  garden:  Gilbert?.  Tomison,  4 
Dowl.  &  Ry.  222.  See,  further,  with  respect  to  the  extent  and  dura- 
tion of  a  grant  of  powers  of  mining,  Hodgson  v.  Field,  7  East,  613 ; 
8.  C,  3  Smith,  53S.  And  with  respect  to  the  usual  parliamentary 
restrictions  on  mining  operations  in  the  neighbourhood  of  canals,  see 
Dudley  Canal  Navigation  Company  v.  Orazebrook,  1  B.  &  Ad.  59 ; 
and  the  cases  there  cited. 

(g)  Arbitration  olauses  in  a  deed,  though  very  commonly  employed,  Arbitration 
Were  seldom  of  any  practical  benefit ;  and  since  the  passing  of  the  clauses  unneccs- 
Common  Law  Procedure  Act,  1854,  their  utility  has  greatly  dimi-  8ary- 
nishecL     A  short  clause,  suoh  as  that  in  the  text,  referring  to  the 
Act,  will  answer  every  purpose. 
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and  so  as  with  regard  to  the  mode  and  consequences  of 
the  reference,  and  in  all  other  respects,  to  conform  to  the 
provisions  in  that  behalf  contained  in  the  Common  Law 
Procedure  Act,  1854,  or  any  then  subsisting  statutory 
modification  thereof;  And  upon  every  or  any  such  refer- 
ence the  arbitrators  and  umpire  shall  respectively  have 
power  to  examine  the  parties  and  witnesses  upon  oath, 
and  either  to  fix,  settle,  and  determine  the  amount  of 
costs  of  the  reference  and  award  respectively,  or  inci- 
dental thereto,  to  be  paid  by  both  parties  or  by  either 
party,  or  to  direct  the  same  to  be  taxed  either  as  be- 
tween solicitor  and  client,  or  as  between  party  and  party, 
or  otherwise,  and  to  direct  and  award  when,  and  by  and 
to  whom,  such  costs  shall  be  paid  [Add  covenants  for 
title,  see  supra,  p.  208].    In  witness,  &c. 

(Add  a  Schedule  of  Parcels  if  necessary). 


LDL 

CONVEYANCE  by  Appointment  and  Grant  of  a  Piece 
o/Land  on  a  Sale  in  consideration  of  a  Bentchabge 
nr  oomidkra-  — Reservation  of  Minerals  (a) — Covenants  and  Pro- 

viso for  compelling  the  Purchaser  to  build  and 
maintain  Houses  on  the  Land. 


Precedent 
LIX 


TION  OF  A 
BXHTOHARGK, 


1.  Parties. 

2.  Witneweth: 
— consideration, 

— appointment. 


THIS  INDENTURE,  made,  &c,  between  A.  B„  of,  &c. 
[vendor],  of  the  one  part;  and  C.  D.,  of,  <fec.  [purchaser], 
of  the  other  part :  WITNESSETH,  that,  in  consideration 
of  the  yearly  rentcharge  hereinafter  limited,  and  of  the  cove- 
nants by  the  said  C.  D.  hereinafter  contained,  he  the  said 
A.  B.,  in  exercise  of  a  power  contained  in  an  indenture 
dated  &c,  and  expressed  to  be  made  between  [parties],  and 
of  every  or  any  other  power  enabling  him  in  this  behalf, 
doth  hereby  direct  and  appoint  that  the  parcel  of  land 


(a)  Sec  the  notes  to  Preoedoat  LVIIL,  supra,  pp.  423  et  seq. 


CONVEYANCES   ON    SALES.  489 

and  hereditaments  hereinafter  expressed  to  be  hereby      Pmsckdkiii 
granted,  (but  subject  to  the  reservation  hereinafter  speci-  _ 

fied,)  shall  henceforth  remain  and  be  To  the  uses,  and    ™£"™?' 
subject  to  the  charge  and  powers  hereinafter  limited  and     bbvtoha&qi. 
contained;  AND  THIS  INDENTURE   ALSO  WIT-  3.  Witnessed 
NESSETH,  that,  for  the  considerations  aforesaid,  he  "*»ndlr- 
the  said  A.  B.  doth  hereby  grant  Unto  the  said  C.  D.  -8^ 
and  his  heirs,  All  that  parcel  of  land,  &c.  [Parcels,  —parcels. 
supra,  p.  219 — General  Words,  supra,  p.  208,  omitting 
mines  and  minerals] ;  But  save  nevertheless  and  ex-  4.  Reservation  of 
cept,  out  of  the  direction  and  appointment  hereinbefore 
contained,  and  out  of  this  present  grant,  all  mines  and 
minerals  (b)  lying  and  being  within  and  under  the  said 
land  and  hereditaments  hereinbefore   expressed  to   be 
hereby  appointed  and  granted,  with  free    liberty  and 
power  for  the  said  A.  B.,  his  appointees,  heirs,   and 
assigns,  to  take  all  usual,  necessary,  or  convenient  means 
for  working,  getting,  laying  up,  dressing,  making  mer- 
chantable and  taking  away  the  said  mines  and  minerals, 
and  also  to  make  and  repair  tunnels  and  sewers,  and  to 
lay  and  repair  pipes  for  conveying  water  to  and  from  any 
manufactory  or  other  building,  or  for  any  other  purpose 
whatsoever  (paying  and  making  reasonable  compensation 
for  all  damages  to  be  incurred  thereby) ;  To  have  and  to  5.  Habendum : 
hold  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted,   subject  to  the   exception,  liberty,  and 
power  aforesaid,  Unto  the  said  C.  D.  and  his  heirs,  To 
the  uses  and  subject  to  the  charge  and  powers  hereinafter 
limited  and  contained  (c) ;  And  it  is  hereby  declared, 


meaning  of. 


(0)  These  words  apply  not  only  to  metalliferous  ores,  but  to  sub-   "  Mines  and 
stances,  whether  metalliferous  or  not,  dug  out  of  the  earth  by  means  Jjjj^jj'^ 
of  subterraneous  boring  or  working;   they  do  not  apply  to  stone 
quarries,  gravel  pits,  or  the  like:  Darvill  v»  Roper,  3  Brew.  294:  but 
see  Earl  6f  Rosse  v.  Waitiman,  14  M.  &  W.  859. 

(c)  Sometimes  only  the  mines  and  minerals  are  excepted,  the  mine 
owner's  powers  oyer  the  surface  being  limited  to  him  in  the  following 
manner  :— 

"  To  the  use  and  intent  that  the  said  A.  B.,  his 
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— to  use  that  ren 
dor  may  receive 
a  perpetual  rent- 
charge. 


that  the  appointment  and  the  grant  hereinbefore  con- 
tained shall  respectively  operate  and  enure  To  the  use 


heirs  and  assigns,  (owner  or  owners  for  the  time  being 
of  the  mines  and  seams  of  coal  and  cannel  within  or 
under  the  said  land  and  hereditaments),  and  his  and  their 
agents,  servants,  and  workmen  shall  and  may  at  all  times 
hereafter,  have,  exercise,  and  enjoy  full  liberty  and  power, 
either  with  or  without  locomotive  or  other  engines,  horses, 
waggons,  and  carts,  to  enter  into  or  upon  the  said  land 
and  hereditaments,  or  any  part  or  parts  thereof,  and  to 
bore,  dig,  and  search  for  all  mines,  seams,  and  beds  of 
coal  and  cannel,  within  and  under  the  same  land  and 
hereditaments,  and  to  dig  and  sink  such  pits  and  shafts 
as  shall  be  necessary  for  getting  all  such  coal  and  cannel, 
and  to  stack  and  deposit  the  said  coal  and  cannel,  when 
raised,  upon  any  part  of  the  said  lands  which  shall  be 
contiguous  to  such  pits  or  shafts,  until  the  same  coal  and 
cannel  can  be  conveniently  removed,  and  to  erect  upon 
any  parts   of   the  said   land    any  engine    or    engines 
for  getting  and  laying  dry  such  coal  and  cannel,  and  to 
excavate  from  and  make  in  or  upon  the  said  land,  ditches, 
soughs,  or  dams,  where  necessary  for  carrying  or  working 
the  said  coal  and  cannel,  and  full  liberty  and  power  to 
use  either  with  or  without  engines,  horses,  waggons,  and 
carts,  all  necessary  and  convenient  roads  for  carrying  off 
and  selling  the  said  coal  and  cannel,  and  full  liberty  and 
power  to  exercise  and  enjoy  at  all  times  hereafter  all 
such  other  powers  and  privileges  as  may  be  necessary 
or  convenient  for  discovering,  raising,  working,  procuring, 
and  carrying  away  the  said  coal  and  cannel,  in  as  ample 
a  manner  as  if  the  said  A.  B.  had  continued  the  owner  of 
the  said  .lands  and  hereditaments,  he  the  said  A.  B.,  his 
heirs  or  assigns   (owner  or  owners  for  the  time  being 
as  aforesaid),  paying  from  time  to  time  to  the  said  C.  D., 
his  heirs,  appointees,  executors,  administrators,  or  as- 
signs, as  compensation  for  the  damages,  spoil,  or  injury, 
which  may  be  done  or  occasioned  by  digging,  boring,  and 
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that  the  said  A.  B.,  his  heirs  and  assigns,  may  henceforth 
receive  a  clear  yearly  rent-charge  (d)  of  £ ,  to  be 
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LIX 
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TION or  a 
REHTCHAEGE. 


searching  for  the  said  mines  and  seams  and  beds  of  coal 
and  cannel,  and  by  digging  and  sinking  pits  or  shafts,  or 
by  stacking  or  depositing  the  said  coal  or  cannel,  or  any 
rubbish  or  soil,  dug  or  raised  from  or  out  of  the  said 
mines,  seams,  and  beds,  or  otherwise,  in  or  about  the 
exercise  of  all  or  any  of  the  powers  and  liberties  hereby 
limited  or  reserved  to  the  said  A.  B.,  his  heirs  and  as- 
signs, yearly,  on  the day  of ,  a  yearly  sum  after 

the  rate  of  £5  per  statute  acre  per  annum,  for  so  much 
of  the  said  land  as  for  the  time  being  shall  be  used,  occu- 
pied, or  appropriated  for  the  purposes  aforesaid,  or  any 
of  them,  the  first  of  such  yearly  payments  to  be  made  on 

such day  of as  shall  first  occur  after  any  of 

the  said  land  shall  have  been  so  used,  occupied,  or  appro- 
priated, and  the  said  A.  B.,  his  heirs,  assigns  (owner  or 
owners  as  aforesaid),  and  his  or  their  agents,  servants, 
and  workmen,  doing  and  occasioning  as  little  damage  as 
reasonably  may  be  to  the  said  C.  D.,  his  heirs,  appointees, 
and  assigns,  and  to  his  or  their  lessees,  tenant  or  tenants 
of  the  said  land  and  hereditaments  in  or  about  or  by 
means  of  the  exercise  of  the  aforesaid  liberties  and  powers ; 
And  as  to  the  said  lands,  hereditaments,  and  premises, 
(other  than  and  except  the  said  mines,  beds,  and  seams 
of  coal  and  cannel,  within  and  under  the  same)  subject 
nevertheless  and  without  prejudice  to  the  liberties,  privi- 
leges, and  powers  hereinbefore  limited  to  the  use  of  the 
said  A.  B.,  his  heirs  and  assigns,  To  the  uses  and 
subject  to  the  charge  and  powers  hereinafter  limited  and 
contained." 

{d)  That  is,  clear  of  incumbrances,  land-tax,  and  other  outgoings,  clear  rent- 
except  income  tax,  see  post,  vol.  3,  pp.  242,  380,  2nd  ed.    The  charge,  what  it 
intention  of  the  Legislature,  expressed  in  the  Act  5  &  6  Vict.,  o.  36,  *** 
that  the  income  tax  shall  be  borne  by  the  grantee  by  deed  of  the 
rent-charge  cannot  be  defeated  or  controlled  even  by  the  grantor's 
declaration  to  the  contrary :  Fhyer  v.  Banket,  2  N.  E.  7 ;  and  there 
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6. — with  power 
of  distress: 


7. — and  entry  ; 


chargeable  upon  and  issuing  and  payable  out  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  appointed 
and  granted,  and  to  be  paid  by  equal  half-yearly  pay- 
ments on  the day  of and day  of  — : —  in 

every  year  without  deduction,  the  first  half-yearly  pay- 
ment thereof  to  be  made  on  the day  of next ; 

And  to  this  further  use  and  intent,  that,  if  any  part 
of  the  said  yearly  rent-charge  shall  at  any  time  be  unpaid 
for  twenty-one  days  after  any  of  the  times  hereby  ap- 
pointed for  the  payment  thereof,  then  and  so  often  it 
shall  be  lawful  for  the  said  A.  B.,  his  heirs  or  assigns, 
to  enter  into  and  distrain  upon  the  said  premises  herein- 
before expressed  to  be  hereby  appointed  and  granted,  and 
to  dispose  according  to  law  of  the  distress  or  distresses 
then  and  there  found,  to  the  intent  that  thereby  or  other* 
wise  the  said  rent-charge,  and  every  part  thereof  so 
unpaid,  and  all  costs  and  expenses  occasioned  by  the 
non-payment  thereof,  may  be  paid  and  satisfied :  And  to 
this  further  use  and  intent,  that,  if  any  part  of  the 
said  rent-charge  shall  at  any  time  be  unpaid  for  forty 
days  after  any  of  the  times  hereby  appointed  for  payment 
thereof,  then  and  so  often  (although  there  shall  not  have 
been  any  legal  demand  made  thereof)  it  shall  be  lawful 
for  the  said  A.  B.,  his  heirs  and  assigns,  to  enter  into  and 
upon  and  to  hold  the  said  premises  hereinbefore  expressed 
to  be  hereby  appointed  and  granted,  and  to  take  the 
rents  and  profits  thereof  until  he  or  they  shall  thereby  or 
otherwise  be  paid  and  satisfied  the  said  rent-charge  and 
the  arrears  thereof  due  at  the  time  of  such  entry,  or  after- 
wards to  become  due  during  his  or  their  being  in  posses- 
sion of  the  Bame  premises,  together  with  all  costs  and 
expenses  occasioned  by  the  non-payment  thereof,  and 
such  possession  when  taken  to  be  without  impeachment 


is  a  somewhat  similar:  provision  in  the  Irish  Poor  Law  Act,  1  &  2 
Viet.  o.  56,  8.  77,  with  respect  to  Poor's  rate.  See  farther  as  to 
rent-charges  and  liability  to  income  tax,  post,  vol.  3,  p.  242,  n.  [d), 
vol.  4,  p.  345,  n.  (&),  2nd  ed. 
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of  waste  (e) ;  And  subject  and  charged  as  hereinbefore  Precedent 

is  mentioned,  To  the  use  of  the  said  C.  D.,  his  heirs  and  JJX' 

assigns  for  ever :  And  the  said  A.  B.,  doth  hereby  for  »  oohmdmu- 

himself,  his  heirs,  executors,  and  administrators,  covenant  Mhtchabge. 

with  the  said  C.  D.  and  his  heirs  [Common  covenants  for  8  _and  ^ 

title,  supra,  p.  208,  only  adding  to  the  end  of  the  covenant  thereto,  to  the 

for  quiet  enjoyment  the  words  except  in  respect  of  the  said  *  „     rm  ee. 

i  /  i  *  *  ,  .f  ,  9-  Covenants  by 

yearly  rent-charge  of  £ ,  and  the  powers  and  remedies  the  vendor— for 

hereinbefore  limited  for  enforcing  the  payment  thereof  "8^  *°  appoint. 

when  in  arrear] ;  And  the  said  C.  D.  doth  hereby,  for  io.  Covenant  by 

himself,  his  heirs,  executors,  administrators  and  assigns,  pay  the  ren? 

covenant  with  the  said  A.  B.,  his  heirs  and  assigns,  that  «*"■•; 

he  the  said  C.  D.,  his  heirs,  executors,  administrators,  or 

assigns  will  henceforth  pay  the  said  yearly  rent-charge  at 

the  times  and  in  the  manner  hereinbefore  appointed  for 

the  payment  thereof,  as  the  same  shall  become  payable, 

without  any  deduction  {/) :  And  that  it  shall  be  lawful  11.— and  to 

for  the  said  A.  B.,  his  heirs,  lessees,  and  assigns,  and  for  Jo  get  the  ^e-' 

any  engineers,  surveyors,  agents,  or  workmen,  authorised  I^> 

by  him  or  them,  with  or  without  engines,  horses,  carts 

and  other  apparatus,  at  all  times  to  come  into  and  upon 


(e)  The  power  of  distress  is  now  by  statute  incident  to  rent-  Power  of  distress 
charges :  3  Cru.  Dig.  by  White,  p.  285 ;  but  it  is,  nevertheless,  usual  incident  to  rent- 
expressly  to  limit  a  power  of  distress  to  the  grantee  of  a  rent-charge.      ar* 
The  right  of  entry  arises  only  when  expressly  granted,  and  is  usually 
given  by  the  operation  of  the  Statute  of  Uses,  as  in  the  text :  Id. 
286-7.    It  gives  the  grantee  an  unoertain  ohattel  interest,  determine 
able  on  payment  of  all  the  monies  and  costs  whioh  he  is  entitled  by 
the  terms  of  the  power  to  recover :  Jemott  v.  Cowley,  1  Saund.  112 ; 
8.  a,  1  Lev.  170;  Burton's  Comp.  Art.  867. 

(/)  When  a  conveyance  is  made  in  consideration  of  a  rent-charge,   Conveyance  id 
and  a  covenant  by  the  purchaser  to  pay  it,  the  land  must  be  conveyed  ^^^°n  of 
to  the  purchaser  without  a  power  of  appointment,  in  order  to  pre-  covenanted  to  be 
Tent  the  burden  of  the  covenant  from  being  defeated  by  an  appoint-   paid  by  the  pnr- 
ment :  Sug.  Pow.  473,  and  see  ante,  Vol.  i.,  p.  119.    The  vendor  of  ^^  £0f£d  * 
land  sold  in  consideration  of  a  rent-charge  is  entitled  to  the  pur- 
chaser's covenant  for  its  payment  as  well  as  to  a  charge  on  the  land : 
Bower  y.  Cooper,  Hare,  406 ;  Remington  y.  DeveraU,  2  Anst.  650. 
A  perpetual  rent-charge  does  not,  but  a  rent-charge  for  life  does, 
require  registration  under  the  Act  18  &  19  Vict.,  o.  15,  s.  12. 


A.A.A. 
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Fbbckdsht 
LIX. 

IH  0OF8IDERA- 

TIOH  OF  A 
REHTOHAEGB. 


12.— and  within 
a  given  time  to 
build  one  or  more 
houses  on  the 
land, 


13.— and  always 
keep  the  tame  in 
repair, 


14.— and  in- 
sured. 


15.  Power  for 
the  vendor  to  re- 


the  said  premises  hereinbefore  expressed  to  be  hereby 
appointed  and  granted,  to  examine  the  state  and  condition 
of  the  mines  and  minerals  hereinbefore  reserved,  and  to 
work,  get,  lay  up,  dress,  make  merchantable  and  cany 
away  the  same,  or  to  make  or  repair  the  tunnels,  sewers, 
or  pipes  hereinbefore  mentioned  or  referred  to,  he  or  they 
making  satisfaction  to  the  said  G.  D.,  his  heirs  and  as- 
signs, for  any  damage  to  be  occasioned  thereby:  And 
also,  that  the  said  C.  D.,  his  heirs,  executors,  adminis- 
trators, or  assigns,  will,  within  twelve  calendar  months 
from  the  date  hereof,  at  his  or  their  own  expense,  build 
and  finish  upon  the  said  land  hereinbefore  expressed  to 
be  hereby  appointed  and  granted,  one  or  more  good  and 
substantial  messuage  or  dwelling-house,  messuages  or 
dwelling-houses,  or  other  buildings,  which,  when  finished, 

shall  be  of  the  clear  yearly  value  of  £ at  the  least ; 

And  the  said  messuage  or  dwelling-house,  messuages  or 
dwelling-houses  and  other  buildings,  when  so  built  and 
finished,  will  at  all  times  repair,  uphold,  and  keep  in  good 
condition,  and  of  such  yearly  value  as  aforesaid ;  And 
also  will  at  his  or  their  own  expense  insure  and  keep 
insured  against  loss  or  damage  by  fire  the  said  buildings 
so  to  be  erected  as  aforesaid  in  some  public  office  of 
insurance,  in  a  sum  not  less  than  two-thirds  of  the  value 
thereof;  and  will  on  demand  produce  the  policy  or  policies 
of  such  insurance,  and  the  receipt  for  the  current  year's 
premiums  in  respect  thereof,  to  the  said  A.  B.,  his  heirs 
or  assigns  (g) :  Provided  always,  and  it  is  hereby  agreed 


Covenants  to 
build,  &c.,  in  a 
oonyeyanoe. 


(g)  It  is  questionable  whether  the  burden  of  covenants  to  build, 
repair,  or  insure  in  purchase  deeds  (as  distinguished  from  leases) 
runs  with  the  land,  so  as  to  bind  at  law  the  assigns  of  the  cove- 
nantor even  when  expressly  named :  Ex  parte  Ralph,  1  De  0.  219 ; 
but  in  equity  such  covenants  bind  an  alienee  with  notice :  What- 
man v.  Gibson,  9  Sim.  196 ;  Schreiber  v.  Creed,  10  Sim.  9 ;  Man  v. 
Stephens,  15  Sim.  377;  Tulk  v.  Moxhay,  11  Beav.  571,  2  Ph.  774; 
Patching  v.  Dubbins,  Eay,  1 ;  Coles  v.  Sims,  Kay,  56 ;  5  De  G.  M. 
&  a.  1 ;  Child  v.  Douglas,  Kay,  560 ;  Hodgson  v.  Coppard,  29  Beav. 
4 ;  Sugd.  596 ;  Dart,  499.  Whenever  a  purchaser  is  to  enter  into  a 
covenant  which  it  is  intended  shall  run  with  the  land,  the  vendor 
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and  declared,  and  these  presents  are  upon  this  express      Pfixon>rav 

condition,  that,  in  case  the  said  G.  D.,  his  heirs  or  as-         ! 

signs,  shall  refuse,  neglect,  or  fail  to  build  and  finish    ™oohsidira* 
within  twelve  calendar  months  from  the  date  hereof,  one     rintchabgi. 
or  more  good  and  substantial  messuage  or  dwelling-  enter  in  case  of 
house,  messuages  or  dwelling-houses,  or  other  buildings,  the  faUure  of  the 
on  the  said  land  hereinbefore  expressed  to  be  hereby  form  the  core- 
appointed  and  granted,  or  in  case  the  said  C.  D.,  his  *"*  to  build; 
heirs  or  assigns,  shall  at  any  time  during  the  life  of 
the   said  parties  hereto  or  the   survivor  of   them,  or 
within  twenty-one  years  from  the  death  of   such  sur- 
vivor, fail  to  truly  observe,  perform,  fulfil,  and  keep  the 
covenants  on  his  and  their  parts  hereinbefore  contained, 
then   and  in   such    case,   and    so    often   as    the   same 
shall  happen,  it  shall  be  lawful  for  the  said  A.  B.,  his 
heirs  or  assigns,  into  and  upon  the  said  premises  herein- 
before expressed  to  be  hereby  appointed  and  granted, 
or  any  part  thereof  in  the  name  of  the  whole,  to  enter, 
with  fall  liberty,  power,  and  authority  on  each  occasion 
of  his  or  their  so  entering  to  do  any  act  which  may  be 
requisite  specifically  to  perform  the  said  covenants  of  the 
said  C.  D.  hereinbefore  contained;  Provided  also,  that  16.— and  to  hold 
if  the  said  C.  D.,  his  heirs  or  assigns,  shall  not  pay  and  l  e  premlae8 


should  insist  on  the  conveyance  being  taken  by  the  purchaser  without 
a  power  of  appointment :  Sugd.  Pow.  473. 

A  contract  for  a  purchase  of  land  containing  a  stipulation  that  the  To  what  pro- 
conveyance  shall  be  made  subject  to  certain  conditions  and  restrio-  Y5^e5  TJ?*^  " 
tions  as  to  building  upon  the  land,  and  to  a  covenant  for  their  core  the  per- 
observance,  and  proper  provisions  for  securing  the  due  performance  formanoe  of  such 
thereof,  entitles  the  vendor  to  have  a  power  of  entry  inserted  in  the  coTenanto" 
conveyance,  in  case  of  a  breach  of  the  covenant,  but  not  to  have  a 
term  of  years  or  a  rent-oharge  limited  to  a  trustee :  Ex  parte  Ralph, 
1  De  G.  219.    The  proper  form  of  such  a  power  is  given  in  that  case ; 
the  form  in  the  text  being  substantially  identical  with  it.     It  will 
be  observed  that  the  power  of  entry  does  not  extend  beyond  twenty- 
one  years  after  the  death  of  a  life  in  being,  in  order  to  avoid  any 
question  of  its  invalidity  as  tending  to  a  perpetuity,  though  the  court 
intimated  an  opinion  (1  De  0.  225),  and  it  is  now  settled  (Sugd.  696), 
that  such  a  modified  enjoyment  of  property  was  unobjectionable  on 
that  ground. 
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PRIOBDKHT 
LIX. 

nr  OONSIDERA- 

tion  or  A 

RENTOHARG1. 

the  covenant  has 
been  performed. 


reimburse  to  the  said  A.  B.,  his  heirs  or  assigns,  all  the 
reasonable  costs,  charges,  and  expenses  which  he  or  they 
shall  necessarily  or  properly  incur  in  or  about  the  doing 
of  any  such  act  as  aforesaid,  and  such  costs,  charges,  and 
expenses  shall  not  have  been  satisfied  out  of  the  rents 
and  profits  of  the  said  premises,  it  shall  be  lawful  for  the 
said  A.  B.,  his  heirs  or  assigns,  to  continue  in  possession 
of  the  said  premises  after  he  or  they  shall  have  done  such 
act  as  aforesaid,  until  the  said  C.  D.,  his  heirs  or  assigns, 
shall  have  paid  and  reimbursed  to  the  said  A.  B.,  his 
heirs  or  assigns,  such  costs,  charges,  and  expenses,  or 
until  the  same  shall  have  been  satisfied  out  of  the  rents 
and  profits  of  the  same  premises.    In  witness,  &c. 


Pbeoedent 
LX. 

OOHTBYAflCE 

TO  A 

BUILDIKQ  CLUB. 


1.  Parties. 


2.  Recites 
vendor  seised  in 
fee; 

8. — formation  of 
dab; 


LX. 

CONVEYANCE  in  Plots  of  a  piece  of  Land  to  Mem- 
bers of  a  Private  Building  Club  as  Sites  for 
Villas  with  a  Common  Pleasure  Ground- 
Stipulations  for  building  and  •  maintaining 
Houses  of  a  specified  class  and  value,  and  for 
laying  out  and  maintaining  in  perpetuity  Roads 
and  Pleasure  Grounds. 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of, 
&c.  [vendor  and  a  member  of  the  club],  of  the  first  part, 
C  D.,  of,  &c.  [another  member],  of  the  second  part,  the  said 
A.  B.  of  the  third  part  [seven  other  persons  being  the  other 
members,  each  of  a  separate  part],  and  X.  Y.,  of,  &c. 
[grantee  to  uses],  of  the  eleventh  part:  Whereas  the 
said  A.  B.  is  seised  in  fee  simple  in  possession  of  the 
entirety  of  the  land  and  hereditaments  hereinafter 
expressed  to  be  hereby  granted :  And  whereas  the  nine 
several  persons  parties  hereto  of  the  first  ten  parts  have 

formed  themselves  into  a  club  called  the Building 

Club,  for  the  purpose  of  building  nine  villa  residences  on 
part  of  the  said  land,  and  of  laying  out  the  residue  thereof 
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for  pleasure  grounds  and  carriage  drives  for  the  common      Pbkotosht 
use  of  such  residences:    And   whereas  the  said  nine  LX* 

persons  other  than  the  said  A.  B.  have  agreed  to  pur-      oortxtanob 

chase  from  him  at  the  price  of  £ ,  (being  at  the  rate   BmLDrao^oiuB. 

of or  thereabouts  per  superficial  square  yard),  the  ^_  ~~ 

whole  of  the  said  land  except  the  one  plot  thereof  herein-  by  members 
after  limited  to  the  said  A.  B.,  and  they  have  subscribed  SS^toft 3£t 

together  for  the  purpose  of  raising  the  said  sum  of  £ ,  of  &*  nine  lots ; 

and  have  contributed  towards  the  same  in  sums  propor- 
tioned to  the  quantity  of  land  hereinafter  limited   to 
them  respectively,  and  they   have  mutually  agreed  to 
purchase  and  take  the  several  plots  of  land  hereinafter 
limited  to  them  respectively:    And  whereas  the  said  5.— vendor re- 
A.  B.  intends  to  retain  for  himself  the  plot  of  land  here-  tahu  one  lot '" 
inafter    limited  to  him :  And    whereas    it    has    been  6.— agreement 
mutually  agreed  between  all  parties  hereto  that  the  said  robjec^S^ipu- 
lands  and  hereditaments  shall  be    conveyed,    assured,  lotions. 
limited,  and  held  in  the  manner  and  plots,  and  with, 
under,  and  subject  to  the  rights,  liberties,  conditions,  and 
restrictions  hereinafter  appearing  and  contained,  and  that 
these  presents  shall  contain  the  several  covenants  and 
stipulations  hereinafter  contained  :  NOW  THIS  INDEN-  7.  Witneweth : 
TUBE  WITNESSETH  that,  in  pursuance  of  the  said 

agreement,  and  in  consideration  of  the  sum  of  £ ,  — ooMideratioa 

upon  the  execution  of  these  presents  paid  to  the  said 
A.  B.,  by  the  several  other  persons  parties  hereto  of  the 
first  ten  parts  (the  receipt  whereof  the  said  A.  B.  doth  —receipt, 
hereby  acknowledge),  and  in  consideration  of  the  premises, 
he  the  said  A.  B.  Doth  hereby  grant  unto  the  said  X.  Y.,  —grant, 
his  heirs  and  assigns  [Parcels,  by  reference  to  a  plan, —  — parcel*. 
General  words,  supra,  p.  208],  To  have  and  to  hold  all  the  8.  Habendum. 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
unto  the  said  X.  Y.,  his  heirs  and  assigns,  To  the  uses, 
and  with,  under,  and  subject  to  the  rights,  liberties,  con- 
ditions, restrictions,  and  stipulations  hereinafter  limited, 
declared,  expressed,  and  contained,  concerning  the  same  ^  to  plot  No>  i 
(that  is  to  say) :  As  to  the  plot  numbered  one  on  the  **d  its.  apparte- 
said  plan  being  the  easternmost  of  the  nine  plots  into  the  common 
which  the  said  piece  of  land  is  divided  in  the  said  plan,  £«•■«•  gw"* 
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IX 

CONVEYANCE 

TO  A 

BUILDING  CLUB. 


to  dower  uses 
for  C.  D. 

As  to  plot  No.  2, 
and  its  appur- 
tenant rights, 


to  A.  B.  in  fee. 


9.  Plots  to  be 
held  with  com- 
mon rights  and 
liabilities. 


As  to  buildings 
to  be  erected. 
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which  said  plot  contains  altogether square  yards  or 

thereabouts,  and  is  coloured  red  on  the  said  plan  (a),  and 
as  to  such  rights,  privileges,  and  easements  appurtenant 
thereto  as  are  hereinafter  given,  limited,  or  mentioned, 
over,  upon,  or  affecting  other  parts  of  the  said  land  and 
hereditaments  hereinbefore  expressed  to  be  hereby, 
granted,  To  such  uses,  &c.  [Dower  tises  in  favour  of 
C.  D.,  supra,  p.  211] :  And  as  to  the  plot  numbered  two 
on  the  said  plan,  being  the  second  from  the  east  of  the 

said  nine  plots,  which  said  plot  contains  altogether 

square  yards  or  thereabouts,  and  is  coloured  green  on 
the  said  plan,  and  as  to  such  rights,  privileges,  and  ease- 
ments appurtenant  thereto  as  are  hereinafter  given, 
limited,  or  mentioned,  over,  upon,  or  affecting  other  parts 
of  the  said  land  and  hereditaments  hereinbefore  expressed 
to  be  hereby  granted,  To  the  use  of  the  said  A.  B.,  his 
heirs  and  assigns,  for  ever  [Similar  descriptions  and 
limitations  of  the  other  seven  plots] :  And  it  is  hereby 
agreed  and  declared,  that  the  nine  several  plots  of  land 
and  the  several  rights,  privileges,  and  easements  appur- 
tenant thereto  respectively  hereinbefore  limited,  are  so 
limited  upon  the  conditions,  and  with,  under,  and  subject 
to  the  restrictions  and  stipulations  hereinafter  men- 
tioned, expressed,  and  contained  (that  is  to  say) : 

1.  One  messuage,  and  no  more,  shall  forthwith  be 
erected  and  for  ever  afterwards  maintained  on  each  of 
the  said  plots,  and  every  one  such  messuage  shall,  when 

finished,  be  worth  a  rental  of  at  least  £ a  year ;  All 

the  nine  messuages  to  be  built  shall  range  together  in  a 
straight  line,  and  the  fronts  thereof  shall  align  upon  the 
"  building  line  "  marked  on  the  said  plan ;  The  principal 
entrance  to  the  messuage  of  the  said  C.  D.,  shall  be  on 
the  east  side  or  end  thereof,  and  the  principal  entrance 
to  the  messuage  of  the  said  T.  U.,  shall  be  on  the  west 
side  or  end  thereof,  and  the  principal  entrance  to  each  of 


(a)  Eaoh  lot  contained  on  the  plan  its  fair  proportion  of  the  plea- 
sure grounds  and  intended  roads,  as  well  as  the  site  of  one  villa. 
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the  other  messuages  shall  be  on  the  south  side  thereof,      Pbmdmt 
and  all  the  offices  shall  be  on  the  north  side  of  the  said  — 1 

several  messuages.  The  said  nine  messuages  shall  be  «wvhaich 
built  in  three  blocks,  containing  three  messuages  each,  of  building  club. 
which  the  elevations  and  external  architecture  shall  be 
approved  of  by  five  at  least  out  of  the  nine  owners,  so  as 
to  procure  uniformity  of  appearance,  and  each  messuage 
shall  be  built  at  the  sole  cost  of  the  owner  of  the  plot  on 
which  it  shall  be  built. 

2.  A  carriage  drive   feet  wide,  with  a  flagged  10-  R<*dl-  <6> 

footway feet  wide,  shall  be  made  and  for  ever  main- 
tained at  the  joint  and  equal  expense  of  the  nine  persons 
parties  hereto  of  the  first  ten  parts,  and  their  respective 
heirs  and  assigns,  along  the  whole  front  of  and  entrance 
to  the  said  nine  messuages,  from  east  to  west,  in  the 
position  marked  on  the  said  plan,  and  shall  be  continued 
along  the  western  side  of  the  said  piece  of  land  into  the 
public  road,  and  the  same  parties  hereto  respectively,  and 
their  respective  heirs  and  assigns,  and  their  friends, 
visitors,  and  servants,  shall  have  full  and  free  right  to 
use  such  road  at  all  times,  with  or  without  horses  and 
carriages,  for  the  purpose  of  going  to  or  coming  from  the 
said  messuages,  respectively;  but  the  said  carriage 
road  shall  not  be  used  by  carts  or  waggons,  or  by  trades- 
men bringing  goods  to  the  said  houses,  or  by  the  public 
generally.  The  roads  now  existing,  or  hereafter  to  be 
made,  on  the  north  and  south  sides  of  the  said  plots  of 
land,  so  far  as  the  same  are  co-extensive  therewith,  shall 
at  all  times  be  kept  properly  pitched,  paved,  and  repaired  . 
at  the  expense  aforesaid,  and  not  only  shall  the  respective 
parties  hereto,  and  their  respective  heirs  and  assigns, 
have  full  and  free  right  to  use  the  same  with  horses, 
carts,  waggons,  and  carriages,  but  [a  former  owner  who 
had  reserved  the  right]  his  heirs  and  assigns  shall  have 


(b)  As  to  the  rights  of  the  adjoining  landowners  in  the  soil  of  As  to  soil  of 
roads,  and  of  strips  of  waste  between  a  road  and  the  inolosures,  see   roads- 
ante,  vol.  1,  p.  467,  and  Davison  v.  Gill,  1  East,  69 ;  Marquis  of 
/Salisbury  v,  G.  N.   R.  Co.,  17  0-  B.  Eep.  840. 
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11.  Lodge  and 

porter. 


12.  Pleasure 
ground. 


13.  Parties  not 
to  grant  rights  of 
waj. 


14.  Fence  walls. 


the  right  to  use  and  to  grant  to  all  or  any  other  persons  a 
right  to  use  the  said  road  on  the  north  side  of  the  said 
plot  of  land  for  access  to  and  egress  from  the  land  on  the 
east  of  the  said  piece  of  land  hereinbefore  granted. 

3.  A  lodge,  may,  with  the  consent  of  a  majority  of 
the  owners  for  the  time  being  of  the  said  nine  houses, 
be  built  and  maintained  at  the  expense  aforesaid  at  the 
point  where  the  said  carriage  road  will  enter  the  said 
public  road,  and  a  porter,  who  shall  live  in  the  lodge, 
shall  be  appointed  from  time  to  time,  by  a  majority  in 
number  of  the  owners  for  the  time  being  of  the  said  nine 
houses,  for  the  purpose  of  securing  the  privacy  of  the 
said  carriage  road  and  of  the  pleasure  ground  hereafter 
mentioned,  and  the  porter's  wages  shall  at  all  times  be  at 
the  expense  aforesaid. 

4.  A  pleasure  ground  and  garden  shall  be  laid  out, 
made,  and  maintained  at  the  expense  aforesaid  on  the 
south  side  of  the  said  piece  of  land  hereinbefore  granted 
in  the  situation,  and  of  the  extent,  shown  on  the  said 
plan,  and  the  parties  hereto  respectively,  and  their  re- 
spective heirs  and  assigns,  and  the  occupiers  for  the  time 
being  of  the  said  messuages,  shall  have  in  common  the 
full  and  free  use  and  enjoyment  thereof,  subject  to  such 
regulations,  if  any,  as  may  from  time  to  time  be  esta- 
blished by  or  with  the  consent  of  a  majority  of  the  owners 
for  the  time  being  of  the  said  messuages. 

5.  The  parties  hereto,  respectively,  and  their  respec- 
tive heirs  and  assigns,  shall  not  at  any  time  hereafter  give 
or  grant  any  right  of  way,  or  passage,  or  other  easement, 
over  upon  or  affecting  the  said  land  hereinbefore  grapted 
or  any  part  thereof  unto  the  owner  or  owners  for  the  time 
being  of  any  of  the  hereditaments  situate  northward  of  the 
said  land. 

6.  A  fence  wall,  with  a  row  of  single  dressed  stones 
no  higher  than  18  inches  above  the  level  of  the  ground, 
and  with  a  palisading  thereupon  not  less  in  height  than 
4  feet  6  inches,,  shall,  at  the  expense  aforesaid,  be  forth- 
with built  and  for  ever  afterwards  maintained  on  the 
south  and  east  sides  of  the  said  land  hereinbefore  granted. 
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7.  The  pabties  hereto,  respectively,  and  their  respec-  fmoedmt 

tive  heirs  and  assigns,  shall  not  wilfully  fool,  injure,  1 

destroy,  or  divert  the  spring  of  water  now  rising  and  oomwahob 

flowing  in  and  upon  the  said  land  hereinbefore  granted,  building  olub. 

but  will  permit  and  suffer  the  same  to  run  and  flow  as  it  16  gpring  of 

hath  hitherto  done  into  the  adjoining  land  of  [the  former  *»*«  to  t>«  p"- 
owner],  eastward  of  the  said  land  hereinbefore  granted, 

so  that  the  same  may  be  there  used  by  the  said  [former 
owner],  his  heirs  and  assigns,  for  a  fountain  or  other- 
wise. 

8.  The  pabties  hereto,  respectively,   and  their  re-    i^  No  building 
spective  heirs  and  assigns,  shall  not  at  any  time  here-   exoeP*  lojfse  °* 

*  .  .  .  -  *     i  .  ,    summer  house  to 

after,  without  the  previous  consent  in  writing  of  the  said  be  erected  in 
[former  owner],  his  heirs  or  assigns,  and  also  of  the  said  P^*811*9  «round- 
A.  B.,  his  heirs  or  assigns,  erect,  or  suffer  to  be  erected 
upon  any  part  of  the  land  by  these  presents  dedicated 
to  the  purposes  of  pleasure  ground  or  roads,  any  building, 
except  the  said  lodge,  or  summer  houses,  or  other  similar 
buildings  of  a  character  usual  to  and  suitable  for  orna- 
mental grounds,  and  such  fence  walls  as  hereinbefore 
mentioned. 

9.  The  parties  hereto,  respectively,  and  their  re-  17.  Astoa 
spective  heirs  and  assigns,  shall  have  a  right  to  use  the 
existing  sewer  under  the  said  public  road,  as  a  common 
sewer,  and  to  lay  drains  into  it  for  their  respective 
houses,  allowing  to  each  other,  so  far  as  may  be  ne- 
cessary or  convenient,  the  free  passage  of  soil  and 
water  through  such  drains  (c). 


(c)  A  variety  of  other  provisions  of  a  similar  nature  will  be  found  .       . 

in  the  Precedents  of  building  leases,  infra,  vol.  v.  Where  the  a  neighbour  T 
owner  of  two  adjoining  houses  sella  one  of  them  the  purchaser  is  drains, 
entitled  to  the  benefit  of  all  the  drains  from  his  house,  and  under  the 
adjoining  house  or  land,  and  is  subject  to  all  the  drains  from  the  ad- 
joining house  in  the  property  he  has  purchased  necessary  to  the  enjoy- 
ment of  the  respective  houses,  without  an  express  grant  or  reserva- 
tion, Pyer  v.  Carter,  1  H.  &  N.  916 ;  but  this  rule  applies  only  to  such 
easements  as  are  apparent  and  continuous,  Olave  v.  Harding,  27 
L.  J.,  Exoh.  286. 

O  G   2 


common  sewer. 
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Precedent  And  each  of  them  the  several  persons  parties  hereto 

L3L  of  the  first  ten  parts,  so  far  as  the  covenants  and  stipula- 

oohtktakci  tions  herein  contained  are  to  be  performed  or  observed 

buildinq1  club.  ^y  k*m  **is  heirs  and  assigns,  or  relate  to  the  plot  of  land 

10~      A   ,  hereinbefore  limited  to  him  his  heirs  and  assigns,  doth 

18.  Mutual  cove-   i        i       -       ,.         ..    .  .     .     .  ,     .    .   t     , 

nantsbyraem-     nereby  for  himself,  his  heirs,  executors,  administrators, 
itipuUfa^6; hj    and  a881?118*  covenant  with  the  said  X.  Y.,  his  heirs  and 
assigns,  (d)  that  they  the  said  covenanting  parties  respec- 
tively, and  their  respective  heirs  and  assigns,  will  in  all 
things  perform,  observe,  and  abide  by  the  several  stipula- 
tions and  restrictions  hereinbefore  contained,  and  will 
not  do,  or  suffer  to  be  done,  upon  the  respective  plots  of 
land  hereinbefore  limited  to  them  respectively  anything 
contrary  to  any  of  such  stipulations  and  restrictions,  or 
which  may  abridge,  prejudice,  or  interfere  with  the  free 
use  and  enjoyment  by  all  or  any  of  the  other  parties 
hereto,  or  their  respective  heirs  or  assigns,  of  the  plots 
of  land,  rights,  privileges,  and  premises   hereinbefore 
limited  to  them  respectively,  or  which  may  be  or  become 
19.— pay  a  pn>-     a  public  or  private  nuisance  :  And  will  at  all  times,  on 
^n'opcM^-11    demand,  bear  and  pay  a  proper  proportion  of  all  charges 
and  expenses  payable  by  the  said  parties,  their  heirs  or 
assigns,  in  common,   or  which  shall  otherwise  become 
2!Jr^Bd  ind6m*  payable  under  these  presents :   And  will  at  all  times 
er'    save,   defend,   and  indemnify  the  others    of  the  same 
parties,    respectively    and    their   respective    heirs  and 


(d)  In  order  that  the  benefit  of  these  covenants  may  ran  with  the 
land  and  enure  to  the  other  members  of  the  club,  they  are  properly 
entered  into  with  the  grantee  to  uses ;  see  ante  vol.  1.  p.  110, 136, 
and  supra,  p.  235  (ft).  Each  member  injured  by  a  breach  of  covenant, 
may  sue  the  offender  for  the  breach  without  making  the  other 
members  parties,  see  the  oases  cited  supra,  p.  444,  n.  (g)  but  where 
such  covenants  are  entered  into  by  members  of  a  building  Club  with 
the  trustees  of  the  club  for  the  benefit  of  the  persons  for  the  time 
being  claiming  under  conveyances  made  by  the  trustees,  the  trustees 
are  necessary  parties  to  an  injunction  bill ;  and  it  seems  that  the 
plaintiff  should  sue  on  behalf  of  himself  and  all  other  persons 
entitled  to  the  benefit  of  the  covenants,  Eastwood  v.  Lever,  3.  N.  B. 
232. 
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assigns  from  and  against  the  payment  of  all  or  any  part  of      Pbmtobm 
such  last  mentioned  proportion  of  charges  and  expenses,  — 1 
and  from  and  against  all  costs,  damages,  and  payments  on      <»*toanc* 
account  of  the  non-payment  thereof,  or  the  breach,  non-    buildum*  olpb. 
performance,  or  non-observance  by  the  said  covenanting 
parties  respectively  or  their  respective  heirs  or  assigns 
of  any  of  the  said  stipulations  and  restrictions :    Pro-  21.  Limitation 
vided  always,  and  it  is  hereby  agreed  and  declared,  and  of  entry  for 
these  presents  are  upon  this  express  condition  (e),  that  »ecarin8  V£- 
in  case  any  of  the  persons  parties  hereto  of  the  first  ten  stipulations ; 
parts,  or  their  respective  heirs  or  assigns,  shall  refuse, 
neglect,  or  fail  to  erect  and  build  forthwith,  and  after- 
wards for  ever  to  maintain  a  good  and  substantial  mes- 
suage, with  offices,  worth  a  rental  of  at  least  £ a 

year,  on  the  plot  of  land  hereinbefore  limited  to  such 
person  or  in  case  any  of  the  said  parties  hereto,  or 
their  respective  heirs  or  assigns  shall  at  any  time  within 
the  lives  and  life  of  the  parties  hereto,  and  the  survivors 
and  survivor  of  them,  or  within  twenty-one  years  after 
the  death  of  such  survivor,  break  or  fail  to  perform 
observe  or  abide  by  all  or  any  of  the  covenants  stipula- 
tions and  restrictions  on  his  and  their  parts  respec- 
tively herein  contained,  or  by  him  or  them  respectively 
to  be  performed  observed  or  abided  by  then  and  in  such 
case,  and  so  often  as  the  same  shall  happen,  it  shall  be 
lawful  for  the  other  persons   parties  hereto,  or  any  of 
them,  their  or  any  of  their  heirs  or  assigns,  into   and 
upon  the  plot  of  land  hereinbefore  limited  to  the  person 
who,  or  whose  heirs  or  assigns,  shall  so  be  in  default  or 
offend  to  enter  with  full  liberty  and  power,  on  each  occasion 
of  his  or  their  so  entering,  to  do  any  act  which  may  be 
requisite  specifically  to  perform  the  said  covenants  and 
stipulations  or  to  enforce  the  said  restrictions  or  any  of 
them:  Provided  also  that  if  the  person  or  persons  so  22.— and  pay- 
in  default  or  offending  shall  not  pay  and  re-imburse  to  m«n*ofexPeBsefl- 
the  others  or  other  of  the  said  parties  hereto,  or  their 
respective  heirs  or  assigns,  all  reasonable  costs,  charges, 


(e)  As  to  these  provisions,  see  supra,  p.  445,  n. 
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and  expenses  which  they  or  he,  or  any  of  them,  shall 
necessarily  or  properly  incur  in  or  about  the  doing  of 
any  such  act  as  aforesaid,  and  such  costs,  charges,  and 
expenses  shall  not  have  been  satisfied  out  of  the  rents 
and  profits  of  the  plot  of  land  hereinbefore  limited  to  the 
person  who  or  whose  heirs  or  assigns  shall  so  be  in 
default,  or  offend,  it  shall  be  lawful  for  the  person  or 
persons  so  entering  as  aforesaid  to  continue  in  posses- 
sion of  the  premises  entered  upon  after  they  or  he  shall 
have  done  such  act  as  aforesaid,  until  they  or  he  shall 
have,  been  fully  re-imbursed  all  such  costs,  charges, 
and  expenses.  [Add  covenants  by  A.  B.  with  X.  Y.  for 
title,  supra,  p.  810,  and  for  production  of  title  deeds, 
infra,  precedent  LXXVI.]     In  witness,  &c.  (/) 


LXI. 


PRICEDEHY 
LXI. 

bankrupt's 
freehold. 

1.  Parties. 


CONVEYANCE   of  a  Bankrupt's  Freehold   by  the 
Assignees  and  Bankrupt  (a). 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of  &c, 
and  C.  D.,  of  &c.  [creditors*  assignees],  of  the  first  part; 


A  bankrupt's 
real  estate  vests 
in  his  assignees 
by  virtue  of 
their  appoint- 
ment. 


(/)  Such  a  deed  should  be  executed  in  as  many  parts  as  there  are 
plots  of  land,  and  each  member  should  have  one  part  executed  by  all 
the  other  members. 

(a)  A  bankrupt's  lands,  tenements,  and  hereditaments,  (except  copy 
or  customary  hold  and  trust  estates)  and  all  such  lands,  tenements,  and 
hereditaments,  as  he  may  purchase,  or  as  shall  descend,  be  devised, 
revert,  or  come  to  him  before  he  has  obtained  his  order  of  discharge, 
and  all  deeds  and  writings  respecting  the  same  rest  absolutely  in  his 
assignees  for  the  time  being  for  the  benefit  of  his  creditors,  by  virtue  of 
their  appointment,  and  without  any  deed  of  conveyance,  under  the 
"  Bankrupt  Law  Consolidation  Act,  1849,"  (12  ft  13  Vict,  c  106, 
s.  142).  In  the  first  instance,  and  until  the  appointment  of  a  creditors' 
assignee,  they  vest  in  the  official  assignee,  but  as  soon  as  the  creditors' 
assignee  is  appointed  they  are  divested  out  of  the  official  and  vested 
in  the  creditors'  assignee  alone,  by  the  "  Bankruptcy  Aot,  1861," 
(24  &  25  Vict.  o.  134,  s.  117). 
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E.  F.,  of  &c.  [bankrupt],  of  the  second  part ;  and  G.  H.,      Prmmwt 

of  &c.  [purchaser],  of  the  third  part :  Whereas,  at  the 

date  of  the  adjudication  in  bankruptcy  hereinafter  recited, 

the  said  E.  F.  was  seised  in  fee  simple  in  possession  of 

the  hereditaments  hereinafter  expressed  to  be  hereby  0j  bankrupt?8"1 


As  to  a  bankrupt's  copyholds,  see.  the  note  to  Precedent  LXIL, 
infra. 

The  creditors'  assignee  (except  as  to  debts  under  £10  due  to  the    Creditors' 
bankrupt,  which  are  collected  by  the  official  assignee)  realises  and   ^^^^ 
recovers  the  estate  belonging  to  the  bankrupt  wherever  situate,  and  Teax  ^tate. 
converts  the  same  into  money,  "  Bankruptcy  Act,  1861,"  s.  127 ;  but 
in  the  ease  of  a  bankrupt  non-trader  entitled  under  a  settlement  or 
will,  to  a  life  estate  in  remainder  expectant  on  the  death  or  deaths 
of  any  previous  tenant  or  tenants  for  life,  with  any  remainder  over  to 
the  bankrupt's  issue,  or  the  heirs  of  his  body  or  any  of  them  as  pur- 
chasers, the  life  estate  of  such  bankrupt  non-trader  is  not  to  be  sold 
before  it  falls  into  possession  without  an  express  direction  of  the 
Court,  s.  115. 

A  bankrupt's  wife's  property,  whether  coming  to  him  upon  or  after  Property  of 
marriage,  passes  to  his  assignees.  They  take  the  rents  and  profits  of  bankrupt's 
her  real  estate  during  coverture ;  her  personal  chattels  in  possession 
absolutely ;  her  chattels  real  and  choses  in  action,  mortgages,  debts, 
and  legacies,  so  far  as  they  vested  in  him  or  could  be  disposed  of  by 
him  :  but  she  has  against  them  the  same  equity  for  a  settlement  as 
she  would  have  had  against  her  husband,  see  supra,  p.  115,  n. 

The  bankrupt's  interest  in  his  estates  tail  vests  in  the  assignees,  Bankrupt's 
without  his  power  to  bar  the  issue  and  remainders,  B.  L.  C.  Act,  eBtate8  ****• 
1849,  s.  142  ;  and  s.  208  incorporates  into  that  Act  as.  56—73  of  the 
Fines  and  Recoveries  Act  (3  &  4  "Will.  4,  o.  74),  and  directs  the  com- 
missioner in  whose  district  he  shall  have  been  adjudged  a  bankrupt, 
by  deed  to  sell  the  lands  for  such  estate  as  the  tenant  in  tail,  if  he 
had  not  become  bankrupt,  could  have  conveyed  them  under  the  Fines 
and  Recoveries  Act,  i.e.,  if  there  be  no  protector  of  the  settlement, 
or  if  there  be  a  protector  and  he  gives  his  consent,  the  commissioner's 
deed  will  convey  the  fee  simple :  if  there  be  a  protector,  and  he  does 
not  give  his  oonsent,  the  deed  will  convey  only  a  base  fee.  And  this 
may  be  done  though  the  bankrupt  be  dead  at  the  time  of  the  disposi- 
tion ;  and  where  the  deed  has  conveyed  only  a  base  fee,  if  at  any 
time  afterwards  during  the  existence  of  such  base  fee  there  should 
cease  to  be  a  protector,  the  base  fee  will  immediately  become  enlarged 
into  a  fee  simple. 

The  commissioners  can  convey  the  bankrupt's  base  fees  in  the   Rase  fees, 
like  manner  and  with  the  like  effect :   see  3  &  4  Will.  4,  o.  74, 
s.65. 
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Freehold  estates 
subject  to  rents. 


Court  of  Bank- 
ruptcy has  no 
jurisdiction 
over  purchaser. 


Title  to  be 
made  by  as- 
signees. 


How  they  con- 
vey and  cove- 
nant. 

Exercise  of 
bankrupt's 
powers  by  as- 
signees. 


granted,  free  from  incumbrances :  And  whereas  on  the 
day  of the  said  E.  F.  was  adjudicated  a  bank- 
rupt by  the  Court  of  Bankruptcy  at ,  and  on  the 

day  of the  said  A.  B.  and  C.  D.  were  by  the 

creditors  chosen  assignees  of  the  estate  and  effects  of  the 


Where  conveyance  of  any  property  of  a  bankrupt  would  be  re- 
quired to  be  registered,  enrolled,  or  recorded,  the  certificate  of  the 
appointment  of  the  assignees  most  be  registered,  enrolled,  or  recorded ; 
and  such  registry  has  the  same  effect  as  the  registry,  enrolment,  or 
recording  of  such  conveyance  would  have  had :  B.  L.  C.  Act,  1849, 
b.  143. 

The  B.  L.  0.  Act,  a.  145,  contains  a  provision  for  relieving  the 
bankrupt  from  the  payment  of  the  rent  and  performance  of  the  cove- 
nants in  conveyances  and  agreements  for  conveyance  in  fee,  upon  the 
delivery  up  of  the  conveyance  or  agreement  to  the  person  entitled  to 
the  rent ;  but  the  provision  is  insufficient  for  the  purpose  of  vesting 
the  land  in  the  owner  of  the  rent,  since  an  aotual  conveyance  by 
the  assignees,  and  not  merely  the  delivery  of  a  deed,  is  requisite* 

Though  the  sale  is  under  an  order  of  the  Court  of  Bankruptcy, 
that  Court  has  no  jurisdiction  to  compel  the  vendee  to  complete  his 
purchase :  Ex  parte  Cutis,  3  Dea.  242,  2  Mon.  &  A.  649  ;  see,  too, 
Ex  parte  Holder,  1  Mon.  &  A.  618 ;  but  the  Court  has  jurisdiction 
over  the  assignees :  Ex  parte  Anderton,  1  Dea.  585,  3  Mon.  &  A. 
698 ;  and  if,  after  a  sale,  one  of  them  should  refuse  to  convey,  the 
Court  has  power  to  compel  him ;  but  will  not  exercise  that  power 
without  a  reference  to  the  registrar :  Ex  parte  Underhill,  3  Dea.  326. 

Assignees,  like  any  other  vendors,  must  make  a  good  title :  White 
v.  Foljambe,  11  Yes.  343 ;  Macdonald  v.  Hanson,  12  Yes.  277 ;  unless 
they  protect  themselves  by  special  conditions :  Ireme  v.  Wright,  4 
Madd.  364,  or  the  purchaser  waive  his  right :  Ex  parte  Sidebotham, 
3  Dea.  &  C.  818 ;  S.  C.,1  Mon.  &  A.  655,  and  1  Dea.  4 ;  Ex  parte 
Barrington,  2  Mon.  &  A.  245. 

There  is  no  peouliar  form  for  the  conveyances  of  assignees;  they 
convey  and  covenant  in  the  same  way  as  other  trustees. 

By  the  B.  L.  C.  Act,  s.  147,  all  powers  vested  in  the  bankrupt 
which  he  might  exercise  for  his  own  benefit  (except  the  right  of 
nomination  to  a  vacant  ecclesiastical  benefice),  may  be  exeouted  by 
the  assignees  for  the  benefit  of  the  creditors  in  such  manner  as  the 
bankrupt  might  have  exeouted  the  same. 

In  exercising  suoh  a  power,  it  is  proper  to  make  the  assignees, 
and  the  bankrupt  also  if  he  will  join,  appoint  "  in  exercise  of  the 
said  power  to  the  said  [bankrupt]  given,  at  hereinbefore  mentioned, 
and  of  every  or  any  other  power  enabling  them  the  said  [assignees] 
and  [bankrupt],  or  any  of  them." 
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said  E.  F.,  and  such  choice  was  afterwards  confirmed  by 
J.  K.,  the  commissioner  of  the  Court  of  Bankruptcy  at 


Precedent 
LXI. 

bankrupt's 
freehold. 


If  in  default  of  appointment  the  estate  was  limited  to  the  bank- 
rapt,  he  oonld  not  exercise  his  power  after  a  sale  by  the  assignees, 
even  if  the  assignees  had  only  oonveyed  instead  of  appointing :  Doe 
d.  Coleman  v.  Britain,  1  B.  &  Aid.  93 ;  see,  too,  Badham  v.  Mee,  1 
My.  &  K.  32 ;  1  Sugd.  Pow.  75 ;  3M.&W.  675-6 ;  Sole  y.  Escott, 
2  Keen,  444  ;  4  My.  &  C.  187 ;  Jones  y.  Win  wood,  3H.&W.  653 ; 
10  Km.  150. 

Should  the  estate  stand  at  the  time  of  the  bankruptcy  limited  to 
the  common  uses  to  bar  dower,  it  would  be  sufficient  to  take  a  con- 
veyance from  the  "assignees  by  a  grant  alone,  without  making  them 
exercise  the  bankrupt's  power  of  appointment:  the  case,  however, 
seldom  occurs,  since  a  bankrupt's  estates  have  generally  been  mort- 
gaged by  him. 

It  is  usual  to  make  the  bankrupt  join  in  the  conveyance,  in  order  Of  making  the 
to  prevent  any  question  being  afterwards  raised  as  to  the  validity  of  Surtvtoth 
the  adjudication;  and  the  Court  has  power  (B.  L.  C.  Act,  1S49,  conveyance. 
s.  148),  on  the  application  of  the  assignees  or  of  the  purchaser,  if  the 
bankrupt  shall  not  try  the  validity  of  the  adjudication,  or  its  validity 
shall  have  been  established  at  law,  to  order  him  to  join  in  the  convey- 
ance: and  if  he  do  not  execute  the  conveyance  within  the  time 
directed,  he  will  be  as  effectually  barred  of  his  rights   as  if  he 
had  executed  it :  Ex  parte  Jackson,  2  Dea.  &  C.  458 ;  Ex  parte 
Thomas,  2  Gl.  &  J.  278 ;  Ex  parte  Brown,  2  Dea.  479;  Ex  parte 
Bradstoek,  1H.D.&  De  G.  118 ;  Ex  parte  Bolton,  1  M.  D.  &  De 
G.  667. 

Purchasers  of  estates  sold  in  bankruptcy  are  protected  against 
defects  in  the  proceedings,  unless  the  bankrupt  shall  within  the  time 
allowed  by  the  Act  (for  which  see  s.  233),  have  oommenced  proceed- 
ings to  dispute,  dismiss,  or  annul  the  fiat,  petition,  or  adjudication, 
and  duly  prosecuted  the  same. 

This  clause,  however,  does  not  protect  a  purchaser  under  a  bank- 
ruptcy which  has  been  superseded,  against  the  assignees  under  a  sub- 
sequent bankruptcy :  Gould  v.  Shoyer,  6  Bing.  738. 

When  the  bankrupt  is  a  party  to  the  conveyance,  he  usually  enters 
into  covenants  for  title  with  the  purchaser ;  but  if  he  refuse  to  do  so, 
there  is  no  power  to  compel  him,  as  he  is  not  obliged  to  execute  any 
conveyance  at  all  unless  he  pleases. 

As  to  a  bankrupt's  mortgaged  estates,  and  conveyances  of  his 
copyholds,  Bee  post,  Precedent  LXII. ;  and  as  to  his  leaseholds,  Pre- 
cedent LXIII. 
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Pasos&nrr 
LXI. 

bankrupt's 

4.  — agreement 
for  sale ; 

5.  Witneawtb: 


conaideratioa. 


receipt, 


grant, 

parcels : 

6.  Habendum. 


aforesaid  (b) :  And  whereas  the  said  A.  B.  and  C.  D. 

have  agreed  to  sell  the  said  hereditaments  hereinafter 
expressed  to  be  hereby  granted  and  the  fee  simple  thereof 
in  possession  to  the  said  G.  H.  for  the  snm  of  £800  (c) :  And 
whereas  the  said  E.  F.  has  agreed  to  join  in  these  pre- 
sents in  manner  hereinafter  appearing.  NOW  THIS 
INDENTURE  WITNESSETH,  that,  for  effectuating 
the  said  sale,  and  in  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  sum  of  £80  paid  by  the  said  G.  H. 
as  hereinbefore  mentioned,  and  of  the  sum  of  £720,  upon 
the  execution  of  these  presents,  paid  by  the  said  G.  H. 
to  the  said  A.  B.  and  C.  D.  (the  receipt  and  payment  in 
manner  aforesaid  of  which  said  sums  of  £80  and  £720, 
making  together  the  sum  of  £800,  the  said  A.  B.  and 
C.  D.  hereby  acknowledge),  They,  the  said  A.  B.  and  C.  D. 
do  and  each  of  them  doth  hereby  grant,  and  he  the  said 
E.  F.  doth  hereby  release  unto  the  said  G.  H.,  his  heirs 
and  assigns  [Parcels,  supra,  pp.  207,  210, 213, 21 5,  or  219 
— General  Wards,  supra,  p.  208] :  To  have  and  to  hold 
all  the  said  premises  hereinbefore  expressed  to  be  hereby 
granted  Unto  the  said  G.  H.,  his  heirs  and  assigns,  To 
the  use  of  the  said  G.  H.,  his  heirs  and  assigns ;  [Cove- 
nants by  A.  B.  and  C.  D.  with  O.  H.f  against  incum- 
brances, supra,  p.  287.  Covenants  for  tide  by  E.  F.  with 
O.  H.,  see  supra,  p.  281].  In  witness,  &c. 
(Add  a  Schedule,  if  necessary.) 


(b)  If  in  London,  Bay,  "  by  I.  K.,  the  Commissioner  of  tbe  Court 
of  Bankruptcy  in  London,  to  whose  Court  the  said  bankruptcy  had 
been  allotted." 

(c)  The  assignees  may  sell  either  by  auction  or  private  contract; 
and  as  it  is  immaterial  to  the  purposes  of  the  conveyance  in  which 
way  the  sale  is  made,  there  exists  no  good  reason  for  reciting  the 
actual  mode  of  sale. 
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lxii. 

CONVEYANCE    of  a    Bankrupt's  Copyholds   by  a 
Vesting  Order  of  the  Court  of  Bankruptcy  (a). 


PRKBDKHT 
LXII. 


The  Bankruptcy  Act,  1861.  ™™*£ 

In  the  Court  of  Bankruptcy  in  London  [or  for  the 

District]. 

In  the  Matter  of  A.  B.,  a  Bankrupt. 

Upon  the  application  of  [counsel  or  attorney]  on  behalf 
of  C.  D.,  of  &c.  [purchaser],  and  upon  reading  an  order 

made  in  this  matter  on  the day  of 18 — ,  and 

a  contract  entered  into  by  E.  F.,  the  assignee  of  the  estate 


(a)  A  bankrupt's  copyhold  and  oustomaryhold  lands,  as  has  been 
previously  mentioned,  p.  454,  n.  (a),  do  not  Test  in  his  assignees  by 
virtue  of  their  appointment.  The  B.  L.  C.  Act,  1849,  s.  209,  em- 
powered the  Court  of  Bankruptcy  to  sell,  and  by  deed  indented,  and 
enrolled  in  the  court  of  the  manor,  to  convey  the  bankrupt's  copy- 
hold and  cnstomaryhold  lands,  and  to  authorise  any  person  to 
surrender  them  for  the  purpose  of  the  purchaser  being  admitted 
thereto.  This  practice  has  been  altered  by  the  B.A.,  1861,  s.  114, 
and  now  the  Court  of  Bankruptcy  has  power  to  dispose,  for  the 
benefit  of  the  creditors,  of  any  estate  or  interest  at  law  or  in  equity 
which  at  adjudication  or  afterwards  before  order  of  discharge  a 
bankrupt  has  in  any  copyhold  or  customary  land,  and  to  make  an 
order  vesting  the  land  or  such  estate  or  interest  as  the  bankrupt  has 
therein  in  such  person  and  in  such  manner  as  the  Court  thinks  fit. 
The  vesting  order  takes  the  place  of  a  surrender,  and  the  assignees 
are  relieved  from  the  obligation  of  being  admitted,  and  from  the 
payment  of  a  fine,  but  the  purchaser  must  on  admittance,  pay  the 
accustomed  fines,  B.  L.  C.  A.,  s.  210. 

Where  the  copyholds  are  in  mortgage,  and  the  mortgagee,  as  is 
usually  the  case,  has  not  been  admitted,  the  vesting  order  is  made  (as 
in  the  text)  subject  to  the  mortgage,  and  satisfaction  is  subsequently 
entered  on  the  rolls*  When  the  mortgagee  has  been  admitted  he 
must  surrender  in  the  usual  way  to  the  purchaser,  and  the  vesting 
order  operates  as  a  release  of  the  equity  of  redemption. 


Bankrupt's 
copyholds,  how 
conveyed. 


Bankrupt's 
mortgaged  copy- 
holds, how- 
dealt  with. 
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PRECEDED 
LXII. 

bankrupt's 
oopthold. 


of  the  said  A.  B.  in  pursuance  of  such  order,  with  the  said 

C.  D.,  for  the  sale  to  him  for  £ [and  subject  to  a 

mortgage  for  £ to  G.  H.]  of  the  copyhold  property 

mentioned  in  the  said  order,  being  a  close  of  arable  land, 
&c.  [description  taken  from  the  contract],  And  upon  the 
said  E.  F.  by  the  said  [counsel  or  attorney]  admitting  th& 
receipt  by  him  the  said  E.  F.  from  the  said  C.  D.  of  the 

said  purchase  money  of  £ ,  together  with  the  further 

sum  of  £ for  interest  pursuant  to  the  said  contract, 

making  altogether  the  sum  of  £ ,  and   consenting 

hereto.  This  Court  by  virtue  and  in  pursuance  of  the 
114th  section  of  the  above-mentioned  Act  doth  confirm 
the  said  sale,  and  doth  order  that  the  said  close  of 


Copyholds  sold 
with  freeholds 
or  leaseholds 


Covenants  for 
title  on  sale  of 
copyholds. 


Bankrupt's 
entailed  oopy- 
holds. 


When  a  bankrupt's  copyholds  are  sold  with  his  freeholds  or  lease- 
holds, there  most  be  the  usual  oonveyanoe  by  deed  of  the  freeholds 
or  leaseholds,  and  a  vesting  order  of  the  copyholds,  and  the  purchase 
money  must  be  apportioned :  see  supra,  pp.  353,  n.  (6) ;  413.  The 
deed  of  conveyance  may  be  made  either  to  precede  or  follow  the 
Testing  order — the  latter  being  the  preferable  course.  The  deed,  if 
it  precede  the  order,  will  contain  the  suitable  recitals  in  Precedents 
LXI.  and  LXII  I.,  and  a  recital  of  the  intention  to  obtain  a  Testing 
order  under  the  provisions  of  the  Bankruptcy  Act,  1861,  and  of  the 
apportionment  of  the  purchase-money,  followed  by  an  operative  part 
conveying  the  freeholds  or  leaseholds,  and  a  covenant  against  incum- 
brances by  the  assignees  extending  to  the  copyholds  as  well  as  the 
freeholds  or  leaseholds,  and  covenants  for  title  to  the  freeholds  or 
leaseholds,  and  copyholds  by  the  bankrupt  (see  supra,  pp.  409,  413) 
if  he  will  give  them.  The  deed,  where  it  follows  the  Testing  order, 
will  contain  a  recital  of  the  order  corresponding  with  the  recital  of 
the  surrender  in  Precedent  XXXI.,  supra,  p.  328,  and  a  oonveyanee 
of  the  freeholds  or  leaseholds,  and  covenants  against  incumbrances 
by  the  assignees,  and  for  title  by  the  bankrupt  as  in  the  former  case. 

In  the  case  of  copyholds,  since  a  purchaser  may  and  should  always 
proteot  himself  against  incumbrances  and  dealings  with  land  by 
searching  the  rolls,  covenants  by  the  assignees  and  bankrupt  are  of 
little,  if  any,  value ;  and  may  be  dispensed  with  where  the  copyholds 
are  sold  alone. 

The  powers  of  barring  a  bankrupt's  estates  tail  referred  to,  supra, 
p.  455,  n.,  extend  to  entails  of  copyholds ;  but  by  the  Fines  and 
Recoveries  Act,  3  &  4  Wm.  4,  o.  74,  s.  57,  the  deed  disposing  of  the 
lands  entailed — under  the  B.   A.,   1861,  the  Testing  order — must 
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copyhold  land  contracted  to  be  sold  to  the  said  G.  D.  as 
is  hereinbefore  mentioned  do  vest  in  the  said  C.  D.  for 
snch  estate  and  interest  as  the  said  A.  B.  at  the  adjudica- 
tion in  this  matter  had  or  now  hath  therein. 
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EJLJTKRUPt's 
OOPTHOLD. 


LX1II. 


ASSIGNMENT  of  a  Leasehold  by  the  Assignees  of  a 
Bankbupt  (a),  the  Bankrupt  being  a  Party. 

THIS  INDENTURE,  made,  &c,  between  A-  B.,  of  &c, 

€.  D.,  of  &c.,  and  E.  F.,  of  &c.  [creditors?  assignees],  of  l.  Parties. 


pREOEDBHY 
LXIIL 

BANKRUPT** 
LEASEHOLD. 


be  entered  on  the  rolls  of  the  manor,  and  if  there  shall  be  a 
protector  who  shall  consent  to  the  disposition  of  the  lands,  he 
must  give  his  consent  by  a  distinct  deed.  The  Fines  and  Recoveries 
Act  provided  that  the  oonsent  should  be  void  unless  the  deed  were 
executed  by  the  protector  on  or  before  the  day  on  which  the  deed  of 
disposition  was  executed  by  the  Commissioners,  and  under  the  pre- 
aent  practice  the  vesting  order  must  take  the  place  of  the  deed  of 
disposition.  The  deed  of  consent  must  be  entered  on  the  rolls,  and 
the  lord  must  indorse  on  the  deed  a  memorandum  of  its  inrolment 
The  vesting  order  must  be  entered  on  the  court  roils  within  six  months 
after  its  date :  see  Honywood  v.  Foster,  30  Beav.  1 ;  Gibbons  v. 
Snaps,  2  N.  R.  563.  As  to  the  power  of  the  assignees  to  bar  an 
entail  which  by  custom  can  be  barred  only  when  in  possession,  see 
Johnson  v.  Shirley,  17  Beav.  223. 

{a)  The  assignees  of  a  bankrupt  are  not  bound  to  accept  his  lease-  Bankrupt's 
holds  and  if  the  lease  is  of  no  value  it  is  their  duty  to  decline  it   assignee*  en- 
They*  may  keep  possession  of  the  premises  up  to  some  quarterly  or  tf^jj^j!011 
half-yearly  day  on  which  rent  is  made  payable  by  the  lease  or  declining  his 
agreement  for  a  lease,  such  day  not  being  more  than  six  months  leases, 
from  the  adjudication  of  bankruptcy,  and  on  such  day  may  accept  or 
decline  the  lease  or  agreement,  B.  A.,  1861,  s.  131.    Consequently, 
a  bankrupt's  interest  in  his  leaseholds  is  not  wholly  devested  till 
his  assignees  have  made  their  election,  and   in  the  interval  he 
remains  personally  liable  to  the  lessor  for  the  rent  and  covenants. 
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Pmokdkjtt 
LXIII. 

BA5KBVPT*S 
LBASBHOLD. 


the  first  part;  G.  H.,  of  (fee.  [fowirttpt],  of  the  second 
part,  and  I.  K,  of,  &c.  [purchaser],  of  the  third  part: 


Assignees 
must  accept 
or  decline  the 
lease. 


Liability  of 
assignees  if 
they  accept. 


The  official  assignee  cannot  bind  the  creditors'  assignee  by  accepting 
or  rejecting  a  lease :  Turner  v.  Nicholk,  16  Sim.  565. 

Neither  the  assignees,  nor  any  pnrohaser  from  them,  may  take 
crops  or  manure  from  a  farm  held  by  a  bankrupt  engaged  in  hus- 
bandry, in  any  other  way  than  the  bankrupt  himself  could  have 
done :  B.  L.  C.  Act,  s.  144 ;  but  in  no  other  instance  are  the 
assignees  bound  by  the  covenants  or  agreements,  express  or  implied, 
of  the  bankrupt  with  respect  to  such  takings,  unless  they  elect  to 
accept  the  term. 

If  the  assignees  elect  to  take  the  lease  the  bankrupt  is  not  liable  to 
any  rent  accruing  after  adjudication,  nor  can  he  be  sued  in  respect 
of  any  subsequent  breach  of  covenant :  nor  if  they  decline  to  take 
the  same,  will  he  be  liable,  if,  within  fourteen  days  after  he  shall 
have  had  notice  that  they  have  declined,  he  shall  deliver  up  the 
lease  to  the  person  then  entitled  to  the  rent.  If  the  assignees  do  not, 
upon  being  required,  elect  whether  they  will  accept  or  decline  the 
lease,  the  lessor  may  apply  to  the  Court,  and  the  Court  may  order 
them  to  elect,  and  deliver  up  the  lease,  in  case  they  decline  the  same, 
and  the  possession  of  the  premises :  s.  145.  A  parol  lease  is  within 
the  section,  an  offer  to  deliver  possession  being  equivalent  to  a 
delivery  of  the  lease :  Slack  v.  Sharp,  8  Ad.  &  E.  366 ;  Ex  parte 
Hopton,  2  M.  D.  &  De  G.  347.  But  see  Brigg  v.  Sowry,  8  M.  &  W. 
729. 

A  lessor  is  entitled  to  an  order  on  the  assignees  to  elect  whether 
they  will  accept  or  decline  a  lease,  notwithstanding  the  lease  may  be 
in  the  hands  of  a  third  person,  with  whom  it  was  deposited  by  the 
bankrupt  by  way  of  equitable  mortgage :  Ex  parte  Vardy,  3  1L  D. 
&  De  G.  312  ;  Ex  parte  Hanbury,  12  L.  J.,  Bank.,  43. 

The  assignees  accepting  the  lease  are  liable  for  the  rent  due  since 
their  acceptance:  Magnay  v.  Edwards,  13  C.  B.  479 ;  Wakefield  v. 
Brown,  9  Q.  B.  209. 

The  statute  operates  only  as  a  personal  discharge  of  the  bankrupt ; 
and  therefore  the  bankruptcy  of  the  assignee  of  a  lease  does  not  dis- 
charge the  lessee  from  his  personal  covenant :  Manning  v.  Flight,  3 
B.  &Ad.  211. 

Nor  does  the  discharge  of  the  lessee  operate  as  a  discharge  of  a 
surety:  Tuck  v.  Fyson,  6  Bing.  321;  S.  C,  3M.&P.  715;  Inglit 
v.  Maedougall,  1  J.  B.  Moore,  196. 

The  covenants,  from  the  performance  of  which  a  bankrupt  is 
relieved  by  s.  145  of  the  B.  L.  C.  Act,  are  only  those  in  the  lease  or 
agreement  under  which  he  holds :  he  remains  liable  to  any  undertak- 
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[Recital  of  lease  to  G.  H.,  supra,  p.  862— Bankruptcy  and      P?™?1IT 
appointment  of  assignees,  of  O.  H.,  supra,  p.  455] :  And  — ' 

whereas  the  said  A.  B.,  C.  D.,  and  E.  F.,  have  agreed  to      ft*™*"* 

sell  the  said  premises  comprised  in  the  hereinbefore  recited  ; 

indenture  of  lease  to  the  said  I.  K.,  for  the  residue  of  the  ^e . 

said  term  of years  at  the  price  of  £ :  And  whereas  3.  —bankrupt 

the  said  G.  H.  has  agreed  to  join  in  these  presents  in  man-  *&**•  *°  J°m 

^5  J  r  in  conveyance. 

ner  hereinafter  appearing :  NOW  THIS  INDENTURE  4.  witnessed: 
WITNESSETH,  that,  for  effectuating  the  said  sale,  and 

in  consideration  of  the  sum  of  £ upon  the  execution  «onmderation, 

of  these  presents  paid  by  the  said  I.  K.  to  the  said  A.  B., 

€.  D.,  and  E.  F.  (the  receipt  and  payment  in  manner  receipt, 

aforesaid,  of  which  said  sum  of  £ ,  the  said  A.  B., 

C.  D.,E.  F.,  and  O.  H.,  hereby  respectively  acknowledge,) 

They  the  said  A.  B.,  C.  D.,  and  E.  F.  do  and  each  of  them 

doth  hereby  assign,  and  he  the  said  G.  H.  doth  hereby  assignment, 

assign  and  confirm  unto  the  said  I.  E.,  his  executors, 

administrators,  and  assigns,  All  those   the  said  parcels: 

hereditaments  and  premises  by  the  hereinbefore  recited 


ing  respecting  the  premises  which  he  may  enter  into  subsequently  to 
the  lease  or  agreement,  notwithstanding  he  may  deliver  up  possession 
to  the  landlord:  Maples  v.  Pepper,  18  C.  B.  177;  and  the  damages 
resulting  from  the  breach  of  such  an  undertaking  by  the  bankrupt 
that  he  will  at  the  end  of  the  term  restore  a  house,  which  has  been 
altered  by  him,  to  its  original  state,  do  not  constitute  a  liability  to 
pay  money  upon  a  contingency,  within  the  meaning  of  the  178th 
sect.    lb. 

What  amounts  to  an  election  by  the  assignees  to  accept  the  lease,  What  is  an 
is  a  question  which  has  given  rise  to  much  litigation.  If  they  take  Section  *°  *«- 
possession  of  the  premises,  or  deal  with  them  as  owners,  or  absolutely 
sell  the  lease,  they  will  be  deemed  to  have  accepted  it :  Thomas  v. 
Pemberton,  7  Taunt.  206 ;  Sanson  v.  Stevenson,  1  B.  &  Aid.  303  ; 
Bastings  v.  Wilson,  Holtf  s  Rep.  290;  AnseU  v.  Bobson,  3  C.  &  J. 
610 ;  Page  v.  Godden,  2  Stark.  309. 

But  they  will  not  be  deemed  to  have  accepted  the  lease  by  having   What  is  not  an 
put  it  up  for  sale  by  auction,  without  stating  themselves  to  be  the  acceptance, 
owners,  in  order  to  ascertain  its  value :  Turner  v.  Richardson  7, 
East,  335 ;  or  by  retaining  the  key,  or  paying  rent  to  avoid  a  dis- 
tress :  Wheeler  v.  Bratnah,  3  Camp.  340 ;  or  by  releasing  an  under- 
tenant:  Hill  v.  Dobie,  8  Taunt.  325;  S.  C.y  2  J.  B.  Moore,  342. 
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Pmokdbxt 
LXIII. 

BAHKJKTIT's 
LEASEHOLD. 

5.  Habendum: 


indenture  of  lease  expressed  to  be  demised,  with  their 
rights,  easements,  and  appurtenances  [Estate  Clause, 
supra,  p.  208] ;  To  have  and  to  hold  all  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  assigned  Unto 
the  said  I.  K,  his  executors,  administrators,  and  assigns, 

for  the  residue  of  the  said  term  of years,  at  the 

rent  reserved  by  and  subject  to  the  covenants  by  the 
lessee  and  conditions  contained  in  the  said  indenture  of 
lease,  and  henceforth  to  be  performed  and  observed  [Seve- 
ral covenants  by  A.  B.,  C.  D.,  and  E.  F.9  with  I.  K.,  his 
executors,  administrators,  and  assigns,  against  incum- 
brances, supra,  p.  269,  using  assign  instead  of  grant  — 
Usual  vendor's  covenants  for  title  by  G.  H.  with  I.  K., 
supra,  p.  363 ;  omit  the  covenant  by  purchaser  to  pay  rent 
and  perform  covenants]  (6).    In  witness,  <fcc. 


Consequences 
of  rejection. 


Assignee*, 
having  accepted 
a  burdensome 
lease,  most  as- 
sign it. 


Purchaser  of 
a  lease  from 
assignees  of  a 
bankrupt  does 
not  enter  into 
covenants. 


If  the  assignees  decline  the  lease,  the  term  is  considered  to  have 
determined,  and  the  righto  of  all  parties  under  the  covenants  are 
governed  by  that  consideration :  Ex  parte  MaundreU,  2  Madd.  315  ; 
S.  C,  Buck.  83 ;  Ex  parte  Nixon,  1  Base,  145 ;  Ex  parts  Whit- 
tington,  Buok,  87 ;  and  the  assignees  cannot  enforce  any  of  the 
lessor's  covenants :  thus,  they  cannot  oblige  him  to  take  the  fixtures 
at  a  valuation :  Kearsey  v.  Carstairs,  2  B.  &  Ad.  716 ;  or  to  deduct 
from  the  rent  money  laid  out  on  the  premises  which  he  had  agreed 
to  allow  the  lessee :  Ex  parte  Ladd,  3  Dea,  &  C.  647. 

Should  the  assignees  accept  a  lease,  and  find  it  burdensome,  it  is 
their  duty  to  assign  it,  and,  if  necessary,  to  a  pauper,  in  order  to 
escape  from  further  liability :  Onslow  v.  Corrie,  2  Madd.  330 ;  Fogg 
v.  Dobie,  3  Y.  &  C.  96 ;  Wolveridge  v.  Steward,  1  Cr.  ft  M.  644 ; 
Rowley  v.  Adams,  4  My.  &  Cr.  634 ;  and  if  the  bankrupt  should 
become  their  assignee,  he  will  be  liable  only  as  such,  and  not  as 
the  original  lessee:  Doe  v.  Smith,  5  Taunt.  795.  But  if  the 
assignee  in  bankruptcy  should  be  the  landlord  himself,  he  can- 
not resume  possession  and  re-let,  except  for  the  benefit  of  the 
creditors:  Ex  parte  Wright,  2  Eose,  244.  8ee,  too,  Ex  parte 
Warwick,  Buok,  326. 

(6)  It  will  be  observed,  that  the  purchaser  does  not  in  the  pre- 
sent instance  covenant  to  indemnify  the  vendor  against  the  rent  and 
covenants.  For  the  assignees  are  not  themselves  liable  in  respect 
of  the  rent  or  covenants  after  they  have  assigned  the  lease,  and  are 
therefore  not  entitled  to  call  upon  the  assignee  for  an  indemnity : 
Wilkins  v.  Fry,  1  Mer.  244.  The  bankrupt  is  expressly  released 
from  liability  if. the  assignees  accept  the  lease:  B.  L.  C.  Act,  s.  145, 
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nr  MORTMAIN 
UffDBR  PUR- 
CHASE IH 
CHAKOBRT. 

1.  Parties. 


LXIV. 

Prkordknt 

CONVEYANCE  in  Mortmain  on  a  Purchase  under  an        lxiv. 
Order  of  the  Court  of  Chancery  (a). 

THIS  INDENTURE,  made  &c,  between  A.  B.,  of,  &c, 

[vendor],  of  the  one  part;  and  the  Reverend  C.  D.,  vicar 

of  the  vicarage  and  parish  of ,  in  the  county  of , 

clerk  [purchaser],  of  the  other  part:  Whereas,  in  the  2.  Recital  of  part 

month  of ,  a  piece  of  .land,  parcel  of  the  glebe  lands  having  been 

taken  by  a 

— —        rayway  0QJH. 

supra,  p.  461,  n.  The  value  of  a  lease  is  enhanced  by  the  pur- 
chaser being  exempted  from  the  necessity  of  entering  into  a  covenant 
to  pay  the  rent  and  perform  the  covenants,  beoause  he  can  at  any 
time  determine  his  liability  by  assigning  the  lease;  whereas,  in 
ordinary  cases,  by  an  assignment  he  only  relieves  himself  from  direct 
responsibility  to  the  lessor,  and  remains  liable  to  the  assignor  whom 
he  has  covenanted  to  indemnify :  supra,  p.  203. 

The  case  is,  however,  altered  if  the  bankrupt  be  not  the  lessee,  but 
an  assignee,  and  have  entered  into  covenants  to  indemnify  the  lessee ; 
for  the  statute  does  not  extend  to  discharge  the  bankrupt  from  the 
obligation  of  such  covenants :  Maples  v.  Pepper,  18  C:  B.  177.  It  is 
however,  clear  that  he  cannot,  even  under  these  oiroumstanoes,  re- 
quire an  indemnity  :  WUkins  v.  Fry,  supra  ;  but  he  will  probably 
make  it  a  condition  of  his  joining  in  the  assignment,  that  he  shall 
obtain  a  covenant  by  the  purchaser  indemnifying  him  against  liability 
from  his  own  covenants. 

(a)  When  a  purchase  is  made  out  of  funds  in  the  Court  of  Chan-   Purchases 
eery,  the  title  to  and  conveyance  of  the  estate  are  approved  of  by  the   ™tn  the  Ban0* 
Judge  in  chambers,  and  he  exercises  a  discretion  as  to  referring  them  ^tl  0f  e 
to  one  of  the  Conveyancing  Counsel  of  the  Court.     Except  in  the  re-   Chancery, 
citals  of  the  orders  approving  of  the  purchase  and  conveyance,  and 
in  the  statement  of  the  consideration  (see  the  Precedent  in  the  text), 
there  is  nothing  peculiar  in  such  conveyances.    The  Precedent  may 
be  readily  adapted  to  a  conveyance  of  settled  estates  by  an  examina- 
tion of  Precedents  IX.,  supra,  p.  230;  XV.,  p.  259 ;  and  XXXVI.,  p. 
345 ;  and  to  a  conveyance  to  the  uses  of  a  settlement  by  an  examina- 
tion of  Precedents  XXIV.,  p.  304 ;  and  XXV.,  p.  312.  With  respect 
to  the  payment  of  and  taking  a  receipt  for  the  purchase  money,  see 
supra,  p.  348,  n.  (6). 

VOL.  n.  h  n 
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PftBCXDIHT 
LXIV. 

15  MORTMAIN 

DNDKR  PUB- 

OH  A  81  IN 

OHAMCBBT. 

and  of  pay- 
ment into  court 
of  the  purchase 
money ; 


8.— order  of  the 
Court  approv- 
ing of  the 
present  pur- 


of  the  vicarage  of aforesaid,  was  taken  by  the 

Railway  Company  for  the  purposes  of  their  railway,  under 

the  powers  given  them  by  the Railway  Act,  1853, 

and  the  Lands  Clauses  Consolidation  Act,  1845 ;  and  the 

sum  of  £ ,  being  the  purchase  money  thereof,  was  on 

the day  of ,  in  accordance  with  the  provisions 

of  the  said  Acts  of  Parliament,  paid  by  the  said  Company 
into  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  Accountant-General  of  the  Court  of  Chan- 
cery, to  the  credit  of  "  Ex  parte  the Railway  Com- 
pany, in  the  matter  of  the  Railway  Act,   1853:" 

And  whereas,  by  an  order  of  the  said  Court,  made  on 

the day  of ,  upon  the  petition  of  the  said  C.  D., 

after  stating  that  the  Court  was  of  opinion  that  the  pur- 
chase of  the  parcel  of  land  in  the  said  petition  mentioned 
(being  the  parcel  of  land  hereinafter  expressed  to  be 
hereby  appointed  and  granted)  was  a  fit  and  proper  pur- 
chase (b)  wherein  to  invest  the  sum  of  £ ,  and  the 

petitioner  declaring  himself  content  with  the  title  thereto, 


Bestraints  on 
and  licences  for 
acquiring  land 
in  mortmain. 


Charitable  uses. 
Acts. 


9  Geo.  2,  e.  36\ 


(6)  Ecclesiastical  as  well  as  other  corporations  are  restrained  from 
acquiring  fresh  lands  by  several  statutes  commonly  known  as  the 
Mortmain  Aots,  but  the  Crown  is  by  7  &  8  Will.  3,  e.  37,  em- 
powered to  grant  licences  to  alien  and  to  hold  lands  in  Mortmain, 
and  several  modern  statutes  have  been  passed  enabling  incumbents 
as  such  to  take  and  hold  and  affording  facilities  to  persons  disposed 
to  give  lands  for  the  perpetual  use  of  benefices :  see  Cripps  on  the 
Church  and  Clergy,  24S.  In  conveyances  on  purchases  with  money 
arisen  from  the  sale  of  lands  in  Mortmain,  and  directed  by  statute  to 
be  again  laid  out  in  the  purchase  of  lands,  no  licence  in  Mortmain  is 
considered  necessary. 

Conveyances  to  ecclesiastical  corporations  are  also  within  the 
statutes  relative  to  charitable  uses ;  viz.  9  Geo.  2,  o.  36 ;  24  &  25  Vict 
c.  9 ;  and  25  &  26  Vict.  c.  17;  and  these  are  not  considered  to  be 
dispensed  with  by  the  above-mentioned  direction. 

Under  the  Act  of  Geo.  2,  no  hereditaments  corporeal  or  incorporeal, 
and  no  personal  estate  to  be  laid  out  in  the  purchase  of  land  might  be 
given,  conveyed,  appointed,  or  settled  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or  interest 
whatsoever,  or  anyways  charged  or  incumbered  by  any  person  or 
persons  whatsoever  in  trust  or  for  the  benefit  of  any  charitable  uses 
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it  was  among  other  things  ordered,  that  a  proper  con- 
veyance of  such  parcel  of  land  should  be  approved, 
and  upon  the  due  execution  thereof  by  such  parties 
thereto  as  should  for  that  purpose  be  named  in  the  certi- 
ficate of  approval  (such  execution  to  be  verified  by  affi- 
davit), that  out  of  the  sum  of  £ appearing  by  the 

said  Accoun£ant-OeneraTs  certificate,  dated,  &c,  to  have 

been  paid  by  the Railway  Company  into  the  Bank, 

to  the  credit  of  "  Ex  parte  the Railway  Company, 

in  the  matter  of  the  — —  Railway  Act,  1853,"  the  sum  of 
£  ■  -  should  be  paid  to  such  person  or  persons  as  should 
be  named  in  the  said  certificate  of  approval  as  entitled  to 
receive  the  same :  And  whereas  it  appears  by  the  certifi- 
cate of  the  Chief  Clerk  of  the  Vice-Chancellor  Sir , 

dated,  &c,  that  this  conveyance  has  been  settled  and 
approved  pursuant  to  the  said  order,  and  the  said  A.  B. 
is  named  in  the  said  certificate  as  the  person  entitled  to 
receive  the  said  sum  of  £ :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that,  in  pursuance  of  the  said 
order,  and  in  consideration  of  the  sum  of  £ to  be  paid 


Pbsokdiht 
LXIV. 

IK  MORTMAIN 
UNDBR  PDft. 
0HA8B  IV 
OHAXOXRT. 


4. — certificate 
o*  approval  of 
the  conveyance. 


5.  Testatum : 
appointment 
and  grant, 


whatsoever,  unless  such  gift,  conveyance,  appointment,  or  settle- 
ment were  made  by  deed  indented,  sealed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses  twelve  calendar  months  at 
least  before  the  death  of  such  donor  or  grantor  (including  the  days  of 
the  exeoution  and  death),  and  were  enrolled  in  the  Court  of  Chancery 
within  six  calendar  months  after  the  execution  thereof,  and  unless 
the  same  were  made  to  take  effect  in  possession  for  the  charitable  use 
intended  immediately  from  the  making  thereof,  and  were  without  any 
power  of  revocation,  reservation,  trust  condition,  limitation  clause  or 
agreement,  for  the  benefit  of  the  donor  or  grantor,  or  of  any  person 
claiming  under  him :  9  Geo.  2,  c.  36,  a.  1.  By  s.  2,  the  exeoution  of 
the  deed  twelve  months  before  the  grantor's  death  was  not  required 
in  case  of  a  purohase  bona  fide  for  a  valuable  consideration,  and 
a.  3  declared  all  gifts,  conveyances,  and  settlements  made  in  any 
other  manner  absolutely  void. 

The  statute  9  Geo.  4,  o.  85,  gave  to  lands  purchased  on  or  before  9  Geo.  4,  e.  85. 
25th  July,  1828,  for  charitable  purposes  a  valid  title  notwithstand- 
ing the  want  of  an  Indenture  duly  attested  and  enrolled. 

By  the  24  &  25  Yict.  c.  9,  no  deed  or  assurance  made  after  the  24  Vict.  e.  9. 

h  u  2 
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Precedeht 
LXIV. 

IK  MORTMAIN 
UNDER  PUR- 
CHASE IK 
CHANCERY. 


parcels. 


6.  Habendum 


to  tbe  vicar 
and  his  succes- 
sor* 

as  part  of  the 
glebe; 


by  the  said  C.  D.  to  the  said  A.  B.,  as  hereinbefore  is 
mentioned,  he  the  said  A.  B.,  by  virtue  and  in  exercise  of 
the  powers  reserved  to  or  conferred  on  him  by  an  inden- 
ture, dated,  &c,  and  expressed  to  be  made  between 
[parties],  and  of  every  other  power  enabling  him  in  this 
behalf,  Doth  by  this  deed  direct  and  appoint,  and  by 
virtue  of  his  estate  and  interest,  grant  onto  the  said  C.  D., 
as  such  vicar  as  aforesaid,  and  to  his  successors,  vicars  of 

the   said  vicarage  and  parish  of  ,  All   that,  &c. 

[Parcels,  supra,  pp.  207,  210,  213,  215,  or  219 — General 
Words,  p.  208] :  To  have  and  to  hold  all  the  said  pre- 
mises hereinbefore  expressed  to  be  hereby  appointed  and 
granted,  Unto  and  to  the  use  of  the  said  C.  D.,  as  such 
vicar  as  aforesaid,  and  his  successors,  vicars  of  the  said 

vicarage  and  parish  of ,  To  the  end  and  intent  that 

the  same  may  now  and  henceforth  be  annexed  to  and  form 
part  of  the  glebe  land  of  the  said  vicarage  and  parish ; 
[Covenants  for  title  by  the  vendor  with  the  purchaser  and 
his  successors,  supra,  p.  213].     In  witness,  &c. 


passing  of  that  Aot  (17  May,  1861)  of  any  hereditaments  of  any 
tenure  or  of  any  estate  therein,  is  to  be  void  for  want  of  indenting  or 
for  containing  any  grantor  reservation  of  a  nominal  rent,  or  of  mines 
or  minerals,  or  easement  or  oovenants  or  provisions  as  to  the  erection, 
repair,  position  or  description  of  buildings,  the  foundation  or  repair 
of  streets  or  roads,  drainage  or  nuisances,  or  any  covenants  or  pro- 
visions of  the  like  nature  for  the  use  and  enjoyment,  as  well  of  the 
hereditaments  comprised  in  such  deed  or  assurance,  as  of  any  other 
adjacent  or  neighbouring  hereditaments,  or  any  right  of  entry  on 
non-payment  of  any  such  rent  or  on  breach  of  any  such  covenant  or 
provision  or  any  stipulations  of  the  like  nature  for  the  benefit  of  the 
donor  or  grantor  or  persons  claiming  under  him,  nor  (in  the  case  of 
copyholds  or  customary  holds)  by  reason  of  the  same  not  being  by 
deed,  nor  in  the  case  of  assurances  made  bona  fide  on  a  sale  for  a  full 
and  valuable  consideration  by  reason  of  such  consideration  consisting 
wholly  or  partially  of  a  rent,  rent-oharge,  or  annual  payment  re- 
served, provided  that  in  all  reservations  authorised  by  that  Aot  the 
donor,  grantor,  or  vendor  reserve  the  same  benefits  for  his  represen- 
tatives as  for  himself,  s.  1. 
Where  after  the  passing  of  the  Aot  lands  are  conveyed  to  charitable 
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uses  by  one  deed,  and  the  uses  are  declared  by  another,  the  convey- 
ance need  not,  but  the  declaration  of  trusts  must  be  enrolled,  s.  2. 

Where  charitable  uses  of  any  past  deed  not  enrolled  are  declared 
by  any  other  deed  which  had  been  enrolled  before  the  passing  of  the 
Act,  such  enrolment  of  the  other  deed  is  sufficient;  and  where 
neither  of  the  deeds  had  been  enrolled,  the  enrolment  of  the  deed  of 
declaration  was  rendered  necessary,  s.  4. 

The  Act  24  &  25  Viot.  o.  9,  was  extended  by  25  &  26  Vict  c.  17, 
which  enabled  past  deeds  to  be  effectually  enrolled  before  17th  May, 
1864,  and  rendered  acknowledgment  for  the  purpose  of  enrolment 
unnecessary,  in  the  case  of  deeds  executed  prior  to  17th  May,  1861, 
and  declared  the  expenditure  before  16th  May,  1862,  of  money  bona 
fide  in  the  substantial  and  permanent  improvement  of  land  then  held 
for  charitable  purposes  equivalent  to  the  payment  of  money  by  way 
of  consideration  for  the  purchase  of  such  land. 

Conveyances  for  a  valuable  consideration  to  oharitable  purposes, 
though  not  invalidated  by  the  death  of  the  grantor  within  twelve 
calendar  months  after  their  execution,  require  attestation  by  two 
witnesses:  Doe  v.  Munro,  12  M.  &  W.  482,  and  enrolment  in  Chan- 
cery within  six  months,  Attorney- General  v.  Gardner,  2  De  G.  &  S. 
102,  and  it  is  sufficient  if  the  enrolment  take  place  within  six  months 
after  execution  of  the  deed  by  the  last  of  the  grantors :  Ashton  v. 
Jones,  28  Beav.  460.  It  is  said,  however,  that  in  the  case  of  a 
voluntary  conveyance,  the  deed  would  be  void  if  any  one  of 
several  grantors  should  die  within  the  twelve  months:  Price  v. 
Hathaway,  6  Madd.  304.     See  2  De  G.  &  S.  116. 

Where  land  has  been  settled  to  charitable  uses  by  an  enrolled  deed, 
subsequent  deeds  dealing  with  it  do  not  require  enrolment :  Ash- 
ton  v.  Jones,  supra. 

A  claim  made  by  the  heir  of  the  original  owners  to  land  which  has 
for  a  long  period  been  held  by  trustees  of  a  charity  on  the  ground 
that  the  gift  to  the  charity  was  void  under  the  statutes,  is  not 
favoured  in  Equity,  and  the  Court  will  throw  on  him  the  burden  of 
proving  that  no  other  means  have  been  adopted  to  make  the  gift 
valid,  and  will  make  every  presumption  in  support  of  its  validity : 
Attorney-  General  v.  Moor,  20  Beav.  119. 

As  to  proceedings  in  Equity  where  conveyances  to  oharitable  pur- 
poses are  void  under  the  statutes,  see  Attorney- General  v.  Ward,  6 
Ha.  477 ;  Attorney- General  v.  Gardner,  2  De  G.  &  S.  102  ;  Attor- 
ney-General v.  Munro,  2  De  G.  &  S.  122;  Attorney-  General  v. 
Gould,  28  Beav.  485. 

A  lease  to  trustees  for  oharitable  purposes  which  does  not  comply 
with  the  provisions  of  the  Acts,  is  void  even  at  law,  though  the  trusts 
do  not  appear  on  the  lease :  Doe  v.  Hawthorn,  2  B.  &  Aid.  96. 
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1.  Parties. 


2.  Testatum: 


LXV. 

GRANT  to  the  Committee  of  Visitors  of  a  Lunatic 
Asylum  of  a  Right  to  make  a  Drain  at  a  Price  to 
be  fixed  after  the  Completion  of  the  Works. 

THIS  INDENTURE,  made,  <fcc,  between  A.  B.,  of,  &c. 
[grantor],  of  the  first  part;  C,  D.,  E.,  F.,  G.,  and  H., 
(being  the  Committee  of  Visitors  of  the  Lunatic  Asylum 

of ),  of  the  second  part ;  and  the  said  C,  D.,  E.,  F., 

and  G.,  being  the  persons  appointed  by  the  said  commit- 
tee of  visitors  for  the  purpose  of  taking  the  grant  herein- 
after expressed  to  be  hereby  made,  of  the  third  part: 
WITNESSETH,  that  in  consideration  of  the  payment  to 
be  made  to  the  said  A.  B.  as  hereinafter  provided,  and  of 
the  covenants  hereinafter  entered  into  by  the  said  C,  D., 


An  easeraeut 
a  right  over 
another's 
land. 


Qualities  of 
easemeuts. 


An  easement 
may  exist  by 
grant  or  by' 
implication, 

can  be  granted 
only  by  deed. 


(a)  Mr.  Gale  has  exhausted  the  subject  of  the  law  of  easements, 
and  the  substance  of  the  present  note  is  extracted  from  his  able  work. 

In  addition  to  the  ordinary  rights  of  property  determined  by  the 
boundaries  of  a  man's  own  soil,  the  law  recognises  the  existence  of 
certain  accessorial  rights  to  be  exercised  over  the  property  of,  and 
therefore  imposing  a  burden  upon  his  neighbour.  That  branch 
of  these  accessorial  rights,  which  confers  merely  s>  convenience  to 
be  exercised  over  the  neighbouring  land,  without  any  participation 
in  the  profits  of  it,  is  called  easements :  Gale,  1. 

The  essential  qualities  of  easements  properly  so  called  are  thus  dis- 
tinguished: 1st.  They  are  incorporeal.  2nd.  They  are  imposed  on 
corporeal  property.  3rd.  They  confer  no  right  to  a  participation  in 
the  profits  arising  from  it.  4th.  They  must  be  imposed  for  the 
benefit  of  corporeal  property.  5th.  There  must  be  two  distinct 
tenements — the  dominant  to  which  the  right  belongs ;  the  servient 
upon  which  the  obligation  is  imposed.  6th.  By  the  civil  law  it  was 
also  required  that  the  cause  should  be  perpetual :  Gale,  5. 

Easements  may  exist  by  virtue  of  an  express,  or  an  implied  grant, 
or  by  prescription :  for  the  present  purpose  it  is  only  necessary  to 
consider  their  creation  and  enjoyment  under  an  express  grant. 

An  easement,  being  an  incorporeal  hereditament,  can  be  created 
only  by  an  instrument  under  seal :  Co.  Litt.  9.  a  :  Hetclins  v.  Ship- 
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E.,  F.,  and  G.,  He  the  said  A.  B.,  by  the  direction  of  the      Pbioidih* 
said  committee  of  visitors  (testified  by  their  being  parties  LXV- 

to  and  executing  these  presents),  doth  hereby  grant  and     grant  of  an 
confirm  unto  the  said  C.,  D.,  E.,  F.,  and  G.,  their  heirs       bas»mbnt. 
and  assigns,  full  right  and  liberty  to  make  and  for  ever  consideration ; 
maintain  a  culvert  or  drain  through  the  lands  of  the  said  grant  of  rights; 

A.  B.,  situate  in  the  county  of ,  delineated  in  the  plan  to  make  and 

drawn  on  the  margin  of  these  presents  and  therein  coloured  "min^ithin 

green,  in  the  line  coloured  red  on  the  said  plan,  or  as  near  limit8» 

to  the  said  line  as  circumstances  will  permit,  and  not  in 

any  case  further  from  the  said  line  than  is  shown  by  the 

lines  drawn  on  the  said  plan  and  there  indicated  as  the 

lines  of  deviation,  and  according  to  the  sections  shown  on 

the  said  plan,  And  for  that  purpose  with  surveyors,  work-  *°  e£*r  on 

men,  horses,  carts,  waggons,  and  other  persons  and  things 

to  enter  upon  the  said  lands,  and  to  sink  and  make  shafts  Bink  8haft8> 

therein  at  the  points  in  the  said  plan  indicated  for  such 


pam,  5  B.  A  C.  221  ;  8.  C.,  7  D.  &  R.  783 ;  Cocker  v.  Cowper,  1  C. 
M.  &  R.  418.  But  a  licence,  which  is  not  a  grant,  and  may  be  re* 
called  immediately,  may  be  given  without  a  deed ;  4  M.  &  S.  565 ; 
see  Gale,  oh.  3;   Wood  v.  Leadbitter,  13  M.  &  W.  838. 

Easements  may  bo  granted  separately  from  a  conveyance  of  the   Easements  by 
dominant  tenement,  or  may  be  inolnded  in  a  conveyance  of  it :  in  81>aDt : 
the  grant  of  an  easement,  per  se,  the  precise  words  of  the  instrument 
determine  the  extent  of  the  right  created.     A  covenant,  or  other 
instrument  under  seal,  clearly  evincing  the  intention  of  the  parties, 
may  operate  as  a  grant :  Holmes  v.  Seller t  3  Lev.  305  ;  Gale,  72. 

Easements,  in  general,  bear  a  strong  resemblance  to  covenants  — ran  with 
running  with  land,  both  express  and  implied.  Upon  a  grant,  or  the  land  > 
covenant  conferring  an  easement)  the  suooessive  owners  of  the  domi- 
nant estate-— who,  in  the  case  of  an  ordinary  covenant,  would,  at 
common  law,  be  strangers  to  the  contract — become  entitled  to  the 
benefit  of  the  rights  conferred,  and  may  sue  for  a  violation  of  them: 
Gale,  73.  And  where  the  dominant  tenement  itself  is  conveyed, 
whether  in  fee  or  for  any  less  estate,  all  rights  which  the  conveying 
party  enjoyed  by  virtue  of,  and  as  appendant  to  his  estate  as  against 
thiid  parties  pass  with  it :  Gale  75,  and  authorities  there  cited  ;  and 
ante,  Yol.  1  p.  87. 

As  a  general  rule,  easements  impose  no  personal  obligation  upon  _;mp08e 
the  owner  of  the  servient  tenement  to  do  anything ;  the  burden  of  liabilities  on 
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shafts  (but  not  any  other  points),  and  either  to  remove  and 
carry  away  in  manner  hereinafter  mentioned  all  or  any  or 
the  clay,  sand,  gravel,  stones,  and  earth  which  shall  be 
taken  out  of  the  said  culvert  or  drain  and  shafts,  or  to  use 
all  or  any  parts  thereof  for  the  manufacture  of  bricks  or 
otherwise  in  making  the  said  culvert  or  drain  and  shafts 
and  the  works  thereto,  And  to  use  such  drain  or  culvert 
for  the  purpose  of  conveying  and  carrying  off  the  sewage 
and  waste  water  from  the  said  asylum  in  the  direction  of 

and  into  the  river ,  at  a  place  or  within  the  limits  of 

deviation  indicated  in  the  said  plan ;  and  from  time  to 
time  and  at  all  reasonable  times,  with  surveyors,  workmen, 
horses,  carts,  waggons,  and  other  persons  and  things,  to 
enter  into  and  upon  the  said  lands  and  shafts  and  culvert 
or  drain,  and  inspect  the  condition  of,  and  amend,  and 
repair,  and  cleanse  the  said  shafts  and  culvert  or  drain, 
and  from  time  to  time  for  the  purposes  aforesaid,  or  any 
of  them,  and  to  bring  and  place  upon  the  said  lands,  or 
any  parts  thereof,  and  remove,  such  materials,  machinery, 
and  other  things  as  they  shall  think  lit,  To  have  and  to 
hold  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  granted  Unto  and  to  the  use  of  the  said  C,  D., 


the  dominant 
not  on  the 
servient  tene- 
ment. 


repair  falls  on  the  owner  of  the  dominant  tenement :  Gale,  424.  And 
where  the  enjoyment  of  the  easement  is  had  by  means  of  an  artificial 
work  (as  a  drain  or  a  oonduit)  the  owner  of  the  dominant  tenement 
is  liable  to  any  damage  to  the  servient  tenement  arising  from  its  ▼ant 
of  repair.  Bat  where  the  easement  is  natural,  and  the  injury  to  the 
servient  tenement  arises  from  natural  causes  Only,  no  sueh  liability 
accrues :  Id.  425.  As  the  burden  o£  repair  is  by  law  imposed  upon 
the  owner  of  the  dominant  tenement,  a  corresponding  right  is  also 
oonferred  upon  him  to  do  all  those  acts  which  may  be  necessary  to 
seoure  the  full  enjoyment  of  the  easement,  though  he  should  thereby 
be  compelled  to  commit  a  trespass :  Id.  441. 

But  in  doing  these  works  for  the  enjoyment  of  an  easement  the 
owner  of  the  dominant  tenement  must  not  do  anything  to  alter  the 
accustomed  mode  of  enjoyment,  in  such  a  manner  as  to  impose  a 
greater  burden  on  the  servient  tenement,  or  unnecessarily  inconveni- 
ence its  owner :  Id.  448.  And  he  must  not  only  exercise  ordinary 
care  and  skill  in  his  operations,  but  must,  as  far  as  possible,  repair 
all  damage  done  to  the  servient  tenement :  Id.  449. 
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E.,  P.,  and  G.,  their  heirs  and  assigns,  under  and  subject      F*kc*i>«si 
to  the  covenants  and  conditions  hereinafter  contained,  and  — * 

on  the  part  of  the  said  C,  D.,  E.,  F.,  and  G.,  their  heirs 
and  assigns,  to  be  performed  and  observed  (b) :  And  the 
said  C,  D.,  E.,  F.,  and  G.  do  hereby  for  themselves,  their 
heirs  and  assigns,  covenant  with  the  said  A.  B.,  his  heirs 
and  assigns  (c),  that  they  the  said  C,  D.,  E.,  F.,  and  G., 
their  heirs  or  assigns,  will  excavate,  make,  and  form  the  4.  Covenants  by 
said  culvert  or  drain  in  a  proper  and  workmanlike  man-  ^cute^rks 
ner,  with  good  and  sufficient  materials  in  all  respects,  in  properly; 
the  line  or  within  the  limits  of  deviation  and  according  to 
the  sections  aforesaid,  And  will  not  make  or  sink  any  —to  sink 
shaft,  pit,  or  opening  in  the  said  lands  of  the  said  A.  B.  Jj^p3^. 
in  any  other  places  than  those  marked  for  shafts  in  the 
said  plan,  And  will  remove  and  carry  all  clay,  sand,  gravel,  —to  remove 
stones,  and  earth  which  shall  be  excavated  or  taken  out  in  ££hd£^rr 
the  formation  of  the  said  drain  or  culvert  or  shafts,  and 
shall  not  be  made  into  bricks  or  otherwise  used  in  the  for- 
mation of  the  said  drain  or  culvert  and  shafts,  to  any  place 
or  places  not  exceeding  200  yards  from  the  said  drain, 


(b)  This  easement  was   purchased    under  the  powers  given  by   Conveyances 
14  The  Lunatic  Asylums  Act,  1853, "(16  &  17  Vict.  o.  97),  into  which  to  committee 
are,  by  s.  36,  incorporated  the  provisions  of  "  The  Lands  Clauses   °  iQnatic 
Consolidation  Act,  1845,"  applicable  to  the  case  of    lands   taken  asylum. 

by  agreement.  By  the  same  Beotdon  it  is  directed,  that  lands  pur- 
chased shall  be  conveyed  to  suoh  persons,  being  not  less  than 
five  in  number,  and  in  suoh  manner  as  the  committee  of  visitors 
may  direct,  in  trust  for  the  purposes  of  the  Lunatio  Asylums  Act ; 
and  any  conveyance  so  made  has  the  like  force  and  effeot  as  a  con- 
veyance made  under  section  81  of  The  Lands  Clauses  Consolidation 
Act 

Sect.  37  provides  for  the  appointment  of  new  trustees  whenever  the 
number  of  trustees  is  reduced  to  less  than  three,  and  vests  the  lands 
in  the  continuing  and  new  trustees  without  a  conveyance. 

(c)  The  covenants  here  entered  into  are  nut  personal,  but  the  Corenants  on 

burden  of  them  will  run  with  the  dominant  tenement.  the  P*T*  o(  , 

_t  ..»..,  ,       ,      »    .     ,  »       -i  •        committee  of 

The  committee  of  visitors  have,  under  the  Act,  the  power  of  making  visitors  of  a 

a  oontract,  with  the  liability  to  have  it  enforced  not  personally   lunatic  asylum, 

against  them,  but  to  liquidate  the  amount,  in  order  that  there  may 
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— to  complete 
works  by  a 
given  day ; 

— to  prevent 
the  drain  from 


— to  aroid 

unnecessary 

damage; 


— to  open 
drain  only  at 
ithafts; 


—to  gire 
notice  before 
entry ; 


—to  pay  for 
grant  and  exer- 
cise of  rights 
such  a  sum 
as  shall  be 
fixed  by  arbi- 
tration. 


which  the  said  A.  B.,  his  heirs  or  assigns,  shall  from  time 
to  time  appoint,  and  in  default  of  such  appointment  as  the 
said  C,  D.,  E.,  F.,  and  G.,  their  heirs  or  assigns,  shall 
think  fit,  And  will  complete  the  said  drain  or  culvert  and 
all  works  belonging  thereto  in  all  respects  on  or  before 
the  — —  day  of  — — -,  And  will  for  ever  thereafter,  and  at 
all  times,  maintain,  repair,  and  cleanse  the  said  drain  or 
culvert  in  such  a  manner  that  the  same  shall  not  be  a 
nuisance  or  inconvenience  to  the  lands  of  the  said  A.  B., 
his  heirs  or  assigns,  or  the  tenants  or  occupiers  thereof, 
And  will,  in  making  and  forming  the  said  culvert  or  drain 
and  all  works  belonging  thereto,  and  in  maintaining,  re- 
pairing, and  cleansing  the  same,  do  as  little  damage  or 
injury  as  possible  to  the  surface  of  the  said  lands  and  the 
crops  for  the  time  being  thereon,  And  will  not  at  any  time 
or  times  open  the  said  culvert  or  drain  at  any  place  or 
places  other  than  the  shafts  aforesaid,  unless  from  extra* 
ordinary  circumstances  it  shall  be  absolutely  necessary  to 
do  so  for  the  purpose  of  effectually  inspecting,  maintain- 
ing, repairing,  or  cleansing  the  said  culvert  or  drain,  And 
will  not  at  any  time  or  times  (unless  in  cases  of  extraor- 
dinary stoppage  or  accident)  enter  to  inspect,  maintain, 
repair,  or  cleanse  the  said  culvert  or  drain  without  giving 
to  the  said  A.  B.,  his  heirs  or  assigns,  and  the  tenants  or 
occupiers  of  the  lands,  three  clear  days'  notice  of  the  in- 
tention so  to  do ;  And  further,  that  they  the  said  C,  D., 
E.,  F.,  and  G.,  their  heirs  or  assigns,  or  the  said  commit- 
tee of  visitors  aforesaid  for  the  time  being,  will,  within 
one  calendar  month  after  the  same  shall  have  been  ascer- 
tained as  hereinafter  provided,  pay  to  the  said  A.  B.,  his 
heirs  or  assigns,  as  the  owner  or  owners  of  the  lands 


— how  to  be 
enforced. 


be  a  remedy  by  mandamus  to  get  damages  for  a  breach  of  it  For 
the  breach  of  suoh  covenants  an  action  lies  against  the  clerk  of  the 
committee  (not  against  the  covenantors),  although  he  may  not  have 
funds  to  answer  it ;  and  the  fruits  of  the  action  cannot  be  acquired 
either  immediately,  or  by  the  ordinary  process :  Kendall  v.  Km$, 
17  C.  B.  483 ;  Wormwell  v.  HaiUvne,  6  Bing.  668 ;  Emery  v.  Day, 
1  C.  M.  &  K.  245. 
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aforesaid,  and  to  the  other  tenants  and  occupiers  of  the 
same  lands  respectively,  such  a  sum  of  money  as  the  pur- 
chase money  of  the  easements  hereby  granted,  and  com- 
pensation for  the  damage  and  injury  done  or  occasioned  to 
the  lands  aforesaid,  and  to  the  surface  thereof,  and  to  the 
crops  thereon,  as  well  permanently  as  temporarily,  by  the 
formation  of  the  said  culvert  or  drain,  and  shafts,  and  the 
works  belonging  thereto,  and  by  the  entry  on,  and  use  of 
the  surface  of  the  said  lands,  and  the  deposit  thereon  of 
clay,  gravel,  sand,  stones,  earth,  machinery,  and  other 
tilings,  and  by  all  or  any  other  acts  connected  with  the 
premises,  as  X.  Y.,  of  &c,  or  in  case  of  his  decease,  re- 
fusal, neglect,  or  incapacity,  as  some  other  competent 
person  to  be  named  by  the  said  A.  B.,  his  heirs  or  assigns, 
shall  determine  to  be  the  proper  sum  to  be  paid  for  such 
purchase  money  and  compensation  to  the  said  A.  B.,  his 
heirs  or  assigns,  and  such  tenants  or  occupiers  respec- 
tively, and  will  from  time  to  time  pay  to  the  said  A.  B., 
his  heirs  and  assigns,  and  to  such  tenants  and  occupiers 
respectively,  due  compensation  for  all  damage  or  injury 
which  shall  be  done  or  caused  as  aforesaid  in  or  about  the 
maintaining,  repairing,  or  cleansing  the  said  culvert  or 
drain,  or  otherwise  in  or  about  the  exercise,  or  enjoyment 
of  any  of  the  rights,  liberties,  and  easements,  hereby 
granted,  such  last-mentioned  compensation  to  be  settled 
in  each  case  by  two  arbitrators  (one  to  be  named  by  each 
party)  or  by  their  umpire,  in  manner  provided  by  the 
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Lands  Clauses  Consolidation  Act,  1845  (d);  And  further  —and  the 

costs  of  the 
arbitration. 


that  the  said  C,  D.,  E.,  F.,  and  a.,  their  heirs  or  assigns,  cotto  rf  the 


or  the  committee  of  visitors  aforesaid  for  the  time  being, 
will  wholly  bear,  pay,  and  discharge  all  costs  and  expenses 
which  may  be  incurred  in  and  about  the  premises  by  the 
said  X.  Y.,  or  other  the  person  who  may  be  appointed  in 
his  place  as  aforesaid,  and  by  every  such  arbitrator  or 
umpire  as  aforesaid,  and  by  the  said  A.  B.,  his  heirs  or 
assigns,  and  the  tenants  and  occupiers  aforesaid  in  or  about 


(</)  As  to  such  an  arbitration,  see  supra,  p.  49,  n.  (e),  et  seq. 
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PftBOBDIK* 
LXV. 

GRANT  OF  AN 
EASBMENT. 


5.  Covenants  by 
grantor — not 
to  injure  drain ; 


— to  make 
good  injuries ; 


—  for  farther 
assurance. 


the  premises,  and  the  costs  and  expenses  of  preparing, 
engrossing,  stamping,  and  executing  these  presents  in 
duplicate ;  And  the  said  A.  B.  doth  hereby,  for  himself, 
his  heirs  and  assigns,  covenant  with  the  said  C,  D.,  E., 
F.,  and  G.,  their  heirs  and  assigns  (e),  that  he  the  said 
A.  B.,  his  heirs  or  assigns,  will  not  do  or  knowingly  suffer 
anything  which  may  in  any  way  injure  or  damage  the  said 
culvert  or  drain  when  so  laid  and  made  as  aforesaid,  or 
interfere  with  the  free  flow  and  passage  of  soil  and  water 
through  the  same ;  And  that,  if  he  the  said  A.  B.,  his 
heirs  or  assigns,  shall  do  or  knowingly  suffer  anything 
which  shall  injure  or  damage  the  said  culvert  or  drain,  or 
any  part  thereof,  or  shall  interfere  with  the  free  flow  and 
passage  of  soil  or  water  through  the  same,  he  the  said 
A.  B.,  his  heirs  or  assigns,  will  forthwith,  at  his  or  their 
own  expense,  properly  and  substantially  repair  and  make 
good  all  such  injury  or  damage,  and  restore  the  free  flow 
and  passage  of  soil  and  water  through  the  said  culvert  or 
drain,  and  do  all  things  necessary  or  expedient  for  the 
purposes  aforesaid,  or  any  of  them ;  And  the  said  A.  B. 
doth  hereby,  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenant  with  the  said  C,  D.,  E.,  F.,  and  G., 
their  heirs  and  assigns,  that  he  the  said  A.  B.,  and  every 
person  lawfully  or  equitably  claiming  through  or  in  trust 
for  him,  will  at  all  times,  at  the  cost  of  the  persons  or 
person  requiring  the  same,  execute  and  do  every  such 
lawful  assurance  and  thing  for  further  or  more  perfectly 
assuring,  granting,  and  confirming  all  or  any  of  the  rights, 
liberties,  and  easements  hereinbefore  expressed  to  be  here- 
by granted  unto  and  to  the  use  of  the  said  C,  D.,  E.,  F., 
and  G.,  their  heirs  and  assigns,  as  by  them  shall  be 
reasonably  required.     In  witness,  &c.  -' 


Covenants  by 
the  grantor  of 
an  easement. 


(e)  As  the  covenants  on  the  part  of  the  committee  are  not  personal, 
so  neither  are  the  covenants  on  the  part  of  the  grantor  of  the 
easement,  with  the  exception  of  the  covenant  for  farther  assurance : 
the  burden  of  the  other  covenants  will  run  with  the  servient  tene- 
ment. 
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LXVI. 

CONVEYANCE  of  Freeholds  and  Leaseholds  to  a 
Railway  Company  (a),  by  an  absolute  owner. 

THIS  INDENTURE,  made  &c,  Between  A.  B.,  of 

&c.   [vendor],  of  the   one  part;    and   the  Railway 

Company,  of  the  other  part :  Whereas,  by  an  indenture 
dated  the  27th  day  of  September,  1858,  and  ex- 
pressed to  be  made  between  [parties],  the  hereditaments 
hereinafter  expressed  to  be  hereby  granted,  were  assured 
and  limited  to  such  uses,  [supra,  p.  269]  ;  And  whereas, 
by  an  indenture  of  lease  dated  the  9th  day  of  August, 
1859,  and  expressed  to  be  made  between  [parties'],  the 
hereditaments  hereinafter  expressed  to  be  hereby  as- 
signed, were  (with  other  hereditaments)  demised  to  the 
said  A.  B.,  his  executors,  administrators,  and  assigns,  for 
the  term  of  twenty-one  years  from  &c,  at  the  yearly  rent 
of  £ ,  and  under  and  subject  to  covenants  by  the 


pRBCMHOfT 

LXVI. 

FREEHOLDS  AHD 

LEASEHOLDS  TO 

A  RAILWAY 

COMPANY  BY 

ABSOLUTE  OWN  KR, 

1.  Parties. 


2.  Recites  con- 
veyance of 
freeholds  to 
dower  usee 
in  favour 
of  vendor; 


8.— lease  to 
vendor ; 


(a)  The  schedules  to  the  Lands  Clauses  Consolidation  Act,  1845,   Conveyances  to 
(8  Vict,  c.  18),  furnish  forms  of  conveyances  to  railway  and  other  public  companies, 
like  companies,  which  are  useful  because  the  Act  (s.  81)  gives  to  ^?d^££UW* 
conveyances  in  those  forms,  or  in  forms  as  near  thereto  as  the  cir- 
cumstances of  the  case  will  admit,  peculiar  virtues.      It  renders 
them  effectual  to  vest  the  lands  thereby  conveyed  in  the  promoters 
of  the  undertaking,  and  to  merge  all  terms  of  years  attendant,  by 
express  declaration  or  by  construction  of  law,  on  the  estate  or  in- 
terest thereby  conveyed ;  and  to  bar  and  to  destroy  all  suoh  estates 
tail,  and  other  estates,  rights,  titles,  remainders,  reversions,  limita- 
tions, trusts,  and  interests  in  the  lands  comprised  in  such  convey- 
ances as  shall  have  been  purchased  or  compensated  for  by  the  consi- 
deration therein  mentioned. 

Conveyances  in  exaot  accordance  with  the  scheduled  forms  are,  it 
is  believed,  seldom  employed ;  because,  among  other  reasons,  they  do 
not  contain  any  covenants  for  title :  some  modification  of  them  is 
however  usually  adopted  for  the  conveyance  of  copyholds  and  of  free- 
hold estates  by  parties  having  limited  interests,  but  conveying  the 
fee-simple  by  virtue  of  the  Act. 
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PRKCKDEVY 
LXVL 

FRIBHOLDS  AVD 

LKAMHOLD8  TO 

A  RlILWAr 

COMPAJTT 

BT  ABSOLUT! 

owns. 


4. — agreement 
for  purchase. 


5.  Testatum  : 
consideration, 


receipt, 


lessee,  and  conditions  contained  in  the  said  indenture  of 

lease:    And  whereas  the  said  Railway  Company 

have  agreed  with  the  said  A.  B.  for  the  purchase  at  the 
price  of  £2250  of  the  fee-simple  in  possession  of  the  here- 
ditaments hereinafter  expressed  to  be  hereby  granted,  and 
for  the  purchase  at  the  price  of  £550  of  the  hereditaments 
hereinafter  expressed  to  be  hereby  assigned,  for  the  residue 
of  the  said  term  of  twenty-one  years,  discharged,  as  between 
the  said  A.  B.  and  the  said  Railway  Company,  from  the  pay- 
ment of  any  part  of  the  said  rent  of  £ :  NOW  THIS 

INDENTURE  WITNESSETH,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  said  sums  of 
£2250  and  £550,  making  together  the  sum  of  £2800,  upon 
the  execution  of  these  presents  paid  by  the  said  Railway 
Company  to  the  said  A.  B.  (the  receipt  of  which  said  sum 
of  £2800  the  said  A.  B.  doth  hereby  acknowledge),  He 
the  said  A.  B.,  in  exercise  of  the  said  power  contained 
in  the  said  indenture  of  the  27th  day  of  September,  1858, 
and  of  every  other  power  enabling  him,  doth  hereby  ap- 
point, and  by  virtue  of  his  estate  and  interest  grant,  unto 


— of  estates 
tail  and  by 
married  women. 


Conveyance 
by  public  com- 
panies to  them- 
selves. 


Bights  to  mine- 
rals and  suppoit. 


Conveyances  under  the  powers  of  the  Lands  Clauses  Consolidation 
Act,  1845,  bar  estates  tail  without  enrolment  in  Chanoery  under  the 
Fines  and  Recoveries  Aot;  and  conveyances  by  married  women 
seised  in  their  own  right  or  entitled  to  dower,  are  rendered  effectual 
without  acknowledgment  by  them. 

By  the  Lands  Clauses  Act,  1845,  if,  upon  the  deposit  in  the  Bank 
of  the  purchase-money  or  compensation  agreed  or  awarded  to  be  paid 
in  respect  of  lands  purchased  or  taken  by  the  promoters  of  the  under- 
taking, the  owners  or  statutory  owners  fail  to  convey  the  land  upon 
request,  the  promoters  are  (s.  76)  authorised  to  execute  a  deed-poll, 
which  will  have  all  the  effect  of  a  conveyance  by  the  owners  or  statutory 
owners.  Similar  powers  are  also  conferred  upon  the  promoters  of 
the  undertaking,  in  the  several  events  of  the  owners  refusing  to 
convey,  or  failing  to  make  a  title,  or  not  being  discoverable :  sa.  76, 
77 ;  Dart,  p.  374.  It  has,  however,  been  doubted  whether  this 
power  is  exercisable  as  against  statutory  owners  refusing  to  convey  * 
see  Frend  &  Ware  Railw.  Conv.  831,  n.,  and  see  Doe  v.  Manchester, 
4-c,  £.  C.  2  Car.  &  Eir.  162. 

As  to  the  respective  rights  of  the  land-owner  and  company  in 
minerals  under  and  near  to  the  company's  works  and  the  company's 
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the  said Railway  Company  and  their  assigns  (ft),  All  Pmoidekt 

those  four  pieces  of  land  and  hereditaments,  situate  &c,  LXVL 

delineated  in  the  plan  drawn  in  the  margin  of  these  pre-  vkuholds  akd 

sents,  and  therein  coloured  ,  and  numbered  a  "railway™ 

respectively,  the  numbers  on  the  said  plan  referring  to  oompahy 

i_  ,.  ,  ,  i.,  ,  BT  ABSOLUTS 

tne  corresponding  numbers  on  that  part  of  the  map,  and  owkir. 
in  that  part  of  the  books  of  reference  of  the  said  railway  appointment 
deposited  with  the  Clerk  of  the  Peace  for  the  county  of  aud  *nnt» 

which  relates  to  the  said  parish  of ,  together  S^^d 

with  all  rights,  easements,  and  appurtenances,  actually 

or  by  reputation  appurtenant  thereto.      And  all  such 

estate  and  interest  therein  as  the  said  A.  B.  is  or  shall 

become  seised  or  possessed,  or  can  by  statute  or  otherwise 

convey;    To  have  and  to  hold  all  the  said  premises  6.  Habendum. 

hereinbefore  expressed    to    be    hereby    appointed    and 

granted,   Unto  the  said  Railway  Company  and 

their  assigns,  To  the  use  of  the  said  Railway  Company  and 

their  assigns;    AND     THIS    INDENTURE    ALSO  7.  Testatum. 

WITNESSETH,  that,  in  further  pursuance  of  the  said 

agreement,  and  for  the  consideration  aforesaid,  He  the 

said  A.  B.  doth  hereby  assign  unto  the  said  Railway  assignment, 

Company  and  their  assigns,  All  those  two  pieces  of  leasehold 

land  [leasehold  parcels  by  a  similar  description  to  that  of  v*n*k- 

the  freehold  parcels — general  words — estate   clause] ;  To  s.  Habendum. 

have  and  to  hold   all  the  said  premises  hereinbefore 

expressed  to  be  hereby  assigned,  Unto  the  said  Railway 

Company  and  their  assigns,  for  the  residue  of  the  said 

term   of  twenty-one  years ;   And  the  said  A.  B.  doth  9-  Covenant* 

hereby,  for  himself,  his  heirs,  executors,  and  adminis-  Z™title 

trators,  covenant  with  the  said Railway  Company  and 

right  to  vertical  and  lateral  support,  Vide  supra,  p.  40,  n.  (d) :  and 
as  to  accommodation  works  and  the  company's  obligation  to  repair 
drains,  Bagnall  v.  L.  $  N.  W.  R.t  7H.&N.  422  ;  Reg.  v.  Fisher, 
1  N.  R.  65. 

(b)  The  statutory  forms  of  oonveyanoe  in  the  schedules  to  L.  C.  C.    Proper  form 
Act,  profess  to  limit  the  land  to  the  oompany,  their  successor*  and   ^  a!l^np^"- 
asaigns,  apparently  through  a  mistaken  notion  that  a  oompany  is  a 
corporation  aggregate.    There  oan  be  no  successors  of  a  company ; 
the  limitation  should  be  to  the  oompany,  or  to  the  company  and  its 
or  their  assigns. 
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Pbiosbbkt 
LXVI. 

FRR1HOLDB  AND 

LXASKHOLDS  TO 

A  KAILWAT 

COMPANY 

BT  ABSOLUTH 

OWBXB. 

— to  pay  the 
whole  rent  and 
perform  cove- 
nants in  lease 
as  to  unsold 
portions  of 
leasehold, 
— and  indemnify 
purchasers  in 
respect  thereof! 


10.— for  produc- 
tion of  title  deeda 


their  assigns  (c)  [that  lease  is  good — that  rents  have  been 
paid  and  covenants  performed— for  right  to  appoint,  grate, 
and  assign—for  quiet  enjoyment  free  from  incumbrances, 
and  for  further  assurance,  supra,  p.  409] :  And  fur- 
ther (d),lhat  he  the  said  A.  B.,  his  executors,  adminis- 
trators, or  assigns,  will  henceforth  pay  the  rent  reserved 
by,  and  perform  all  the  covenants  by  the  lessee,  and  con- 
ditions contained  in  the  said  indenture  of  lease,  and  to  be 
performed  and  observed  in  respect  of  such  of  the  said 
premises  therein  comprised  as  are  not  hereinbefore  ex- 
pressed to  be  hereby  assigned,  And  will  at  all  times 
keep  the  said  Company  and  their  assigns,  and  the  said 
premises  hereinbefore  expressed  to  be  hereby  assigned, 
indemnified  against  all  proceedings,  costs,  damages, 
claims,  demands,  and  liability  for  or  in  respect  of  the 
nonpayment  of  the  said  rent,  or  the  breach,  nonperform- 
ance, or  nonobservance  of  the  said  covenants  or  any  of 
them,  in  respect  of  such  of  the  said  premises  comprised 
in  the  said  indenture  of  lease,  as  are  not  hereinbefore  ex- 
pressed to  be  hereby  assigned ;  And  further,  that  he 
the  said  A.  B.,  his  heirs,  executors,  administrators,  or 


Covenants  for 
title  in  con- 
veyances to 
public  com- 
panies. 


Covenants  for 
title  where 
part  only  of 
leasehold  is 
conveyed  to 
the  company. 


(c)  Where  lands  are  taken  by  a  railway  company  by  agreement, 
the  vendor  is  bound  to  give  the  same  covenants  for  title  as  he  would 
give  to  any  pther  purchaser ;  a  statutory  owner  being,  so  far  at  least 
as  regards  the  estates  whioh  he  oonveys  only  by  virtue  of  the  Act, 
considered  as  a  fiduciary  vendor,  and  covenanting  merely  that  he  has 
done  no  act  to  encumber  the  property  or  to  prevent  the  exercise  of 
the  statutory  powers,  Dart,  352.  See  such  a  oovenant,  supra,  p. 
236 ;  and  as  to  covenants  for  title  by  a  tenant  for  life,  supra,  p.  236, 
n.  (m).  Where  lands  are  taken  otherwise  than  by  agreement,  the 
company  oannot  require  any  oovenant  for  title,  Sugd.  66  ;  but  in  such 
cases,  as  the  purchase-money  is  paid  into  Court,  and  the  interests  of 
all  parties  are  bound  by  the  statutory  conveyance,  the  value  of 
covenants  for  title  is  extremely  small. 

(d)  Upon  a  sale  to  a  railway  company  of  part  only  of  the  premises 
in  a  lease,  the  assignment  should  contain  cross  covenants  by  the 
lessee  and  the  company,  as  in  the  text ;  since  the  landlord  is  not  a 
party  to  the  assignment,  and  neither  releases  nor  undertakes  not 
to  sue  on  the  oovenants  in  the  lease,  nor  to  exercise  his  right  of  re- 
entry. 
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assigns,  unless  prevented  by  fire  or  other  inevitable  acci-  Bmoimw 

dent,  will,  upon  every  reasonable  request  in  writing  by  * 

the  said  Company  or  their  assigns,  or  any  person  lawfully  FMBHOtM  A*D" 

or  equitably  claiming  any  estate,  right,  title,  or  interest  in  a  bailwat 

or  to  the  said  premises  hereinbefore  expressed  to  be>  ^^"^ 

hereby  appointed  and  granted,  and  assigned  respectively,'  owmr. 


or  any  part  thereof,  at  the  cost  of  the  company  or  person 
requiring  the  same,  produce  and  shew,  at  such  times,  in 
such  places,  and  to  such  persons  as  they  or  he  shall  re- 
quire, the  deeds  and  writings  specified  in  the  schedule 
hereto,  and  during  the  subsistence  and  continuance  of  the 
said  term  of  twenty-one  years  (i),  the  said  indenture  of 
lease,  for  the  manifestation,  defence,  and  support  of  the 
estate,  title,  and  possession  of  the  said  Company,  or  their 
assigns,  and  every  or  any  such  other  person  as  aforesaid, 
And  will  at  the  like  cost  make  and  furnish  to  the  said  — ^d  fori* 
Company  or  their  assigns,  or  any  such  other  person  as  °°pieB* 
aforesaid,  such  true  copies,  attested  or  unattested,  of  all 
or  any  of  the  said  deeds  and  writings,  and  during  the 
subsistence  and  continuance  of  the  said  term  such  true 
copies,  attested  or  unattested,  of  the  said  indenture  of 
lease,  as  they  or  he  may  require,  And  will  in  the  mean- 
time keep  the  said  deeds  and  writings  and  the   said 
indenture  of   lease  safe,  whole,  uncancelled,   and  un- 
defaced.    And  the  said  Company  do  hereby,  for  them-  Covenant  by 
selves  and  their  assigns,  covenant  with  the  said  A.  B.,  to  perform07 
his  executors,  administrators,  and  assigns,  that  the  said  covenant  in 
Company  or  their  assigns  will  henceforth  perform  and  portions  of 
observe  all  the  covenants  by  the  lessee,  and  conditions  leawlwW» 
contained  in  the  said  indenture  of  lease,  and  henceforth 
to  be  performed  and  observed  in  respect  of  the  premises 
hereinbefore  expressed  to  be  hereby  assigned,  And  will  —and  to  in- 
at  all  times  keep  the  said  A.  B.,  his  heirs,  executors,  ad-  in"^^™11  °r 
ministrators,  and  assigns,  and  such  of  the  said  heredita-  thereof, 
ments  comprised  in  the  said  indenture  of  lease  as  are  not 


(a)  At  the  expiration  of  the  term,  the  lease  will  be  delivered  up  to 
the  landlord. 

vol.  11.  1 1 
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PtaMiimn      hereinbefore  expressed  to  be  hereby  assigned,  indemnified 

'        against  all  proceedings,  costs,  damages,  claims,  demands, 

raraoLi*  ahi>  and  liability,  for  the  breach,  nonperformance,  or  non- 
observance  of  the  said  covenants  and  conditions,  or  any 
of  them,  in  respect  of  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned  (/).    In  witness,  &c. 

(Add  a  Schedule). 


A  RAILWAY 

OOMPAJTT 

BY  ABSOLUT* 

OWH1*. 


PREOKDUTT 
LXVII. 

COPYHOLDS  TO 
A  KAIL  WAY 

OOXFAHY 

BY  ABSOLUTE 

OWKER. 


1.  Parties. 


Conveyances 
of  copyholds 
under  the  Lands 
Clauses  Act, 
1845. 


Lxvn. 

CONVEYANCE  of  Copyholds  to  a  Railway  Company  (a) 
by  an  absolute  Owner. 

THIS  INDENTURE,  made  the day  of ,  be- 
tween A.  B.,  of,  &c.  [vendor],  of  the  one  part,  and  the 


(/)  For  a  covenant  to  execute  accommodation  works,  see  infra,. 
Precedent  LXVUI. 

(a)  With  respect  to  conveyances  to  pnblio  companies,  see  the  notes 
to  Precedent  LXVL,  supra.  Where  lands  of  copyhold  or  customary 
tenure  are  taken  under  the  Lands  Clauses  Aot,  1845,  the  lands  are 
not  surrendered  to  the  use  of  the  company,  but  are  conveyed  as  in 
the  text,  and  the  conveyance  is  entered  by  the  steward  of  the  manor 
on  the  court  rolls ;  and  on  payment  to  him  of  such  fees  as  would  be 
due  to  him  on  a  surrender,  he  must  inrol  it.  When  thus  inroUed,  it 
has  the  like  effeot  in  respect  of  such  lands  as  if  they  were  freeholds ; 
but  until  they  have  been  enfranchised,  they  continue  subject  to  the 
customary  fines,  rents,  heriots,  and  services:  s.  95.  The  steward 
can  claim  only  the  fees  which  would  be  payable  on  a  surrender ;  he 
cannot  claim  the  fees  for  an  admittance :  Cooper  v.  Norfolk  22.  Cr 
3  Exch.  546 ;  6  Rail.  Ca.  94 ;  Dart,  p.  450. 

Within  three  months  after  the  enrolment  of  the  conveyance,  the 
promoters  must  procure  the  whole  of  the  lands  held  by  them  of  the 
manor  to  be  enfranchised;  and  in  default  of  enfranchisement  by  the 
lord,  or  if  he  fail  to  deduce  a  good  title  to  the  manor,  the  promoters 
may  execute  a  deed-poll,  which  will  have  the  effect  of  an  enfran- 
chisement :  see  ss.  96,  97. 


CONVEYANCES   ON    SALES.  483 

Railway  Company,  of  the  other  part :  WITNES-  Pmotdiht 

SETH,  that,  in  consideration  of  the  sum  of  £ paid  * 

to  the  said  A.  B.,  by  the  said Railway  Company  (the  copyholds  to 

receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge),       ooxfart 

He  the  said  A,  B.  doth  hereby  convey  to  the  said  com-  BT  AB80Lura 


2.  Testatum  ; 


pany  and  their  assigns  [Parcels — General  Word* — Estate 
Clause,  supra,  p.  479] :   To  hold  all  the  said  premises       .       . 
unto  the  said  Company  and  their  assigns,  for  ever  never-  Teoeivit 
theless,  until  the  said  premises  shall  have  been  enfran-  conveyance, 
chised,  subject  to  the  same  fines,  rents,  heriots,  and  8.  Habendum  to 
services  as  have  heretofore  been  payable  and  of  right  ac-  ^bjeTtoSe 
customed  in  respect  of  the  same :  And  the  said  A.  B.  doth  manorial  j 
hereby,  for  himself,  his  heirs,  executors,  and  administra-  ™n^ 
tors,  covenant  with  the  said  Railway  Company  and  their  title : 
assigns,  that  notwithstanding  anything  by  him  the  said  —for  right  to 
A.  B.,  or  any  of  his  ancestors  or  testators,  done,  omitted,  °°nvey ; 
or  knowingly  suffered,  he  the  said  A.  B.  now  hath  power 
to  convey  the  said  premises  to  the  said  Company,  and 
their  assigns;  And  that  the  same  shall  be  quietly  enjoyed  — for  4™** 
accordingly,  free  from  all  incumbrances  created  by  the  eigoymen  ' 
said  A.  B.,  or  any  person  claiming  through  or  in  trust  for 
him,  or  any  of  his  ancestors  or  testators ;    And  further,  — for  further 
that  he  the  said  A.  B.  and  every  person  claiming  through 
or  in  trust  for  him  or  his  ancestors  or  testators  will,  at  all 
times,  at  the  cost  of  the  said  Company  or  their  assigns, 
execute  and  do  every  such  assurance  and  thing  for  the 
further  assuring  the  said  premises  To  the  use  of  the  said 
Company  and  their  assigns,  as  by  them  shall  be  reason- 
ably required  (6).    In  witness,  &c. 


(o)  As  to  covenants  for  title  in  conveyances  by  statutory  owners, 
see,  supra,  p.  480,  n.  (c). 


assurance. 
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pRiCEDBirr 
LXV1II. 

7EEBH0LD8  TO 
A  BAILWAT 
COMPANY  BY 
8TATUTOBY 
OWNER  FOB 
PBIOB  PAID  IBTO 
COURT. 

1.  Parties. 


2.  Testatum. 


3.  Habendum. 


LXVIII. 

CONVEYANCE  of  Freeholds  to  a  Railway  Compact 
by  the  Incumbent  of  a  Rectory,  the  Purchase 
Money  being  paid  into  the  Court  of  Chancery. 
Covenant  by  the  Company  to  execute  Accommoda- 
tion Works  (a). 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  the 
Rector  and  Incumbent  of  the  Rectory  and  Parish  Church 

of ,  in  the  county  of ,  Clerk,  of  the  one  part, 

and  the  Railway  Company   of   the    other   part: 

WITNESSETH,  that,  in  consideration  of  the  sum  of 

£ (being  the  price  or  sum  of  money  awarded  under 

the  provisions  of  the  Lands  Clauses  Consolidation  Act 
1845  for  the  purchase  of  the  land  and  hereditaments 
hereinafter  granted,  and  for  compensation  for  damage  to 

the  remainder  of  the  glebe  lands),  paid  on  the day  of 

by  the  said  Company  into  the  Bank  of  England,  in 

the  name  and  with  the  privity  of  the  Accountant-General 
of  the  Court  of  Chancery  to  the  credit  of  "  Ex  parte  the 

Railway  Company  "  (as  the  said  A.  B.  doth  hereby 

admit  and  acknowledge),  he  the  said  A.  B.,  by  virtue  and 
in  exercise  of  the  powers  conferred  by  the  said  Act,  doth 
hereby  grant  and  convey  unto  the  said  Company  and  their 
assigns  [Parcel* — General  Words — Estate  Clause,  supra, 
p.  479] :  To  hold  all  the  said  premises  unto  and  to  the 


(a)  See  the  notes  to  Precedent  LXYI.  The  Precedent  In  the 
text  may  be  used  for  a  oonveyanoe  by  a  tenant  for  life  of  settled 
estates,  describing  him  as  in  Precedent  LXIX.  When  so  used,  the 
habendum  will  be  followed  by  the  covenants  for  title  in  Precedent 
LXVII.,  with  the  qualifying  proviso  in  Precedent  IX.,  supra,  p. 
237,  and  by  the  covenant  for  production  of  deeds  in  Precedent  LXIX. 
The  incumbent  of  a  living,  since  he  cannot  incumber  the  glebe,  and 
has  no  title  deeds,  does  not  usually  enter  any  covenants  on  a  oon- 
veyanoe to  a  public  oompany. 
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use  of  the  said  Company  and  their  assigns  for  ever :  Prxokdsvt 

And   the  said  Company  do  hereby  for  themselves  and  ' 

their  assigns  covenant  with  the  said  A.  B.,  his  successors  «mhoim  to 

and  assigns,  that  the  said  Company  will  at  their  own  expense  compart  by 

and  before  their  line  of  railway  shall  be  opened  for  public  statutory 

traffic,  execute  and  complete  in  a  proper  and  substantial  pbio«  paid  into 

manner,  and  will  afterwards  maintain  in  good  repair  for  °°roT' 

the  accommodation  of  the  said  A.  B.,  his  successors  and  *•  CoTenMt  *J 

«.  .  company  to 

assigns,   the   accommodation  works   mentioned    in    the  execute  acoom- 

second  schedule  hereto,  or  such  altered  or  other  accom-   modatiott  ™rks- 

modation  works  as  may  reasonably  be  deemed  necessary 

or  convenient  by  the  said  A.  B.  or  his  successors  in  the 

course  of  the  construction  of  the  said  line  of  railway 

through  the  glebe  lands,  provided  that  the  said  Company 

be  not  thereby  required  to  incur  any  expense  greater  than 

or  additional  to  the  expense  which  they  would  necessarily 

incur  in  making  and  maintaining  the  works  specified  irt 

the  second  schedule  hereunto.    In  witness,  &c. 

The  First  Schedule. 


The  Second  Schedule. 

A  level  crossing  for  carriages,  carts,  cattle,  and  horses, 
as  well  as  for  persons  on  foot,  at  a  point  near  the  letter 
A  on  the  plan  above  referred  to,  and  new  entrances  with 
sufficient  gates  to  the  fields  from  the  occupation  roads 
crossing  the  railway  at  points  near  the  letters  C  and  A 
respectively  on  the  said  plan. 

The  road  from  farm  to  be  partially  diverted 

through  field  No. ,  and  a  new  gate  and  way  set  up  at 

a  point  near  the  letter  H  on  the  plan,  and  a  post  and  rail- 
fence  to  be  set  up  along  the  said  new  road. 

The  water  in  the  pond  marked  B  on  the  said  plan  to 
be  secured  by  puddling,  and  effectual  means  to  be  taken 
to  prevent  its  being  drained  by  the  works  of  the  said 
Company.  
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Paiamrar 
LXIX. 

by  unnun 

lOSAILWAY 
COMPACT  fO*  A 
UXT-OBAMI. 


1.   Parties. 


LXIX. 

CONVEYANCE  of  Freeholds  to  a  Railway  Company 
by  a  Life  Tenant  in  consideration  of  a  Yearly 
Rent-Charge  secured  by  a  Charge  on  the  Tolls, 
the  Covenant  of  the  Company  and  a  Power  of 
Distress.  Covenants  by  Vendor  for  Titus  and 
production  of  Deeds  (a). 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of, 
&c,  the  tenant  for  his  life  in  the  actual  legal  possession 


Sales  to  public 
companies  and 
bodies  for  a 
yearly  rent- 
charge. 


(a)  See  the  notes  to  Precedent  LXYI.  The  right  to  sell  land  to 
a  public  oompany,  in  consideration  of  a  rent-charge  or  chief  rent,  was 
given  by  the  Lands  Clauses  Consolidation  Act,  1849,  a.  10,  to  abso- 
lute owners  only ;  the  rent  reserved  being  made  a  charge  on  the  tolls 
or  rates  payable  under  the  Special  Aot,  and  the  parties  being  at 
liberty  to  secure  it  in  such  other  manner  as  may  be  agreed  on.  If 
the  rent  becomes  in  arrear  for  thirty  days  after  it  is  due,  and  has 
been  demanded,  s.  11  of  the  Lands  Clauses  Consolidation  Act,  1849, 
empowers  the  person  entitled  to  the  rent  either  to  recover  the  same 
with  oosts  by  an  action  of  debt  in  any  of  the  Superior  Courts,  or  to 
levy  the  same  by  distress  on  the  goods  and  ohattels  of  the  promoters 
or  oompany.  The  Act  gives,  in  Schedule  B.,  a  form  of  conveyance 
on  a  chief  rent,  which,  however,  contains  no  special  provision  for 
securing  payment  of  the  rent,  and  leaves  its  recovery  to  be  enforced 
by  action  or  distress  alone.  The  power  of  selling  land  for  a  rent- 
charge  was,  by  the  Lands  Clauses  Consolidation  Acts  Amendment  Aot 
1860  (23  &  24  Yict.  o.  106),  extended  to  persons  under  disability  or 
incapacity ;  but  for  their  protection  it  is  provided,  a,  4,  that  in  every 
case  of  sale  or  compensation  by  parties  other  than  parties  seised  in 
fee  or  entitled  to  dispose  absolutely  of  the  land  sold  or  damaged,  the 
amount  of  the  rent-charge  shall  be  settled  in  the  manner  directed  by 
the  9th  sect,  of  the  Lands  Clauses  Consolidation  Aot,  1849 — via.,  by 
the  valuation  of  two  surveyors  or  an  umpire — and  shall  in  no  case  be 
less  than  one-fourth  part  greater  than  the  net  annual  rent  received 
by  the  parties  beneficially  interested  in  suoh  lands  upon  an  average 
of  the  last  seven  years ;  and  that  a  oharge  of  £5  per  cent,  on  the 
gross  sum  estimated  or  fixed  by  way  of  compensation  for  damage 
shall  in  all  cases  be  added  to  and  form  part  of  the  rent-charge,  and 
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of  the  lands  hereinafter  granted  and  entitled  at  law  and  Phioidbr 

in  equity  to  the  receipt  of  the  rents  and  profits  thereof  LXIX* 

in  possession,  (b)  of  the  one  part,  and  the  — •  Railway  bt  lot  tzkasv 

Company  of  the  other  part:   WITNESSETH,  that,  in  <£££ m a 

consideration    of    the    yearly    rent-charge    hereinafter  »WT-0HAaqB- 

reserved  and  limited  (being  a  yearly  rent-charge  which  2.  Testatum. 


that  no  other  consideration  in  the  nature  of  a  fine  or  premium  shall 
be  taken.  The  same  section  also  enacts  that  the  rent-charge  shall 
•enure  to  the  same  uses  as  those  of  the  land  sold,  and  shall  be  a 
first  charge  on  the  tolls  or  rates  payable  under  the  Special  Act. 

Other  sections  extend  the  power  of  purchasing  land  for  a  rent- 
-charge  to  the  council  of  any  city  or  borough  with  the  consent  of  the 
Lords  of  the  Treasury,  and  to  the  Secretary  of  State  for  War ;  and 
provide  that  where  the  promoters  of  an  undertaking  are  empowered 
by  an  Act  passed  after  the  20th  August,  I860,  to  borrow  money  to 
an  extent  not  exceeding  a  prescribed  sum,  then  in  the  event  of  their 
agreeing  after  that  date  to  purchase  land  for  a  rent-charge,  their 
borrowing  powers  shall  be  reduced  by  an  amount  equal  to  twenty 
years'  purchase  of  any  rent-charge  for  the  time  being  payable* 

These  powers  and  provisions  relate  only  to  the  purchase  of  land  by 
agreement,  and  oannot  be  used  by  a  company  or  body,  or  by  the 
Secretary  for  War,  oompulsorily  :  consequently,  a  vendor  consenting 
to  sell  for  a  rent-charge  .may  stipulate  that  it  shall  be  secured  to  him 
in  any  way  he  pleases.  The  words  within  brackets  in  the  Precedent 
in  the  text  extend  the  vendor's  remedies  beyond  the  simple  pro- 
visions of  the  Acts,  and  are  a  usual  mode  of  securing  the  payment* 

A  practioal  difficulty  in  determining,  in  strict  accordance  with  the 
Lands  Glauses  Consolidation  Amendment  Act,  s.  4,  the  amount  of 
rent-charge,  occurs  where  the  land  taken  is  either  part  of  a  farm  let 
at  an  entire  rent,  or  is  in  hand,  since  the  Aot  provides  that  the  rent- 
charge  must  be  one-fourth  part  greater  than  the  net  annual  rent 
received  en  an  average  of  the  last  seven  years.  It  is  understood, 
however,  that  railway  companies,  at  any  rate,  do  not  hesitate  to 
make  purchases  in  consideration  of  a  rent-charge  one-fourth  greater 
than  what  the  valuers  estimate  to  be  a  fair  rent  for  the  land  actually 
taken;  and  there  is  probably  but  little  risk  in  adopting  such  a 
course. 

(ft)  The  provisions  of  the  Lands  Clauses  Consolidation  Aot,  s.  7,  Conveyances 
empowering  partial  owners  to  convey  the  fee-simple,  do  not  enable  ownersto  sanity 
tenants  for  life  or  others,  having  merely  equitable  interests,  to  require  eoncur- 
oonvey  the  legal  estate,  but  only  the  whole  of  the  equitable  interests,  rence  of  trustees 
and  in  such  oases  the  trustees  seised  of  the  legal  estate  must  join  in  se       m  feaj 
the  conveyance :  Lippincott  v.  Smyth,  29  L.  L.,  Ch.,  520. 
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PRBOIDIHT 
LXIX. 

BT  LIFE  TXHAKT 

TO  RAILWAY 
COXPAJtY  FOR  A 
RKKT-CHAUOK. 


3.  Habendum. 

4.  Reddendum. 


5.  Corenanta  by 
company: 
— to  pay  rent- 
charge, 


— that  rendor 
shall  have  all 
fctatutory 
remedies, 


—and  right  of 
re-entry. 


agreeably  to  the  provisions  of  the  Lands  Glauses  Consoli- 
dation Act,  1845,  and  the  Lands  Clauses  Consolidation 
Acts  Amendment  Act,  I860,  has  been  settled  to  be  pay- 
able and  paid  by  the  said  Company  for  the  purchase  of 
the  said  lands,  and  for  compensation  for  damage  which 
may  be  done  by  the  said  Company  to  the  other  lands 
whereof  the  said  A.  B.  is  such  tenant  for  life  as  afore- 
said, He  the  said  A.  B.,  by  virtue,  and  in  exercise  of 
the  powers  conferred  by  the  said  Acts  respectively,  doth 
hereby  grant  and  convey  unto  the  said  Company  and 
their  assigns  [Parcels — General  Wards — Estate  Clause, 
supra,p.  479]:  To  hold  the  said  premises  unto  and  to  the 
use  of  the  said  Company  and  their  assigns  for  ever,  They 
the  said  Company  or  their  assigns  Yieldikg  and  patdtg 
henceforth  unto  the  said  A.  B.,  his  heirs  or  assigns,  or 
other  the  person  or  persons  who  but  for  the  grant  hereby 
made  would  for  the  time  being  be  entitled  to  the  receipt 
of  the  rents  and  profits  of  the  said  premises,  one  clear 
yearly  rent-charge  of  £ ,  by  equal  half-yearly  pay- 
ments, on  the day  of ,  and  day  of , 

free  from  all  taxes  and  deductions  except  property  tax, 
the  first  half  yearly  payment  thereof  to  be  made  on  the 

day  of next,  and  the  said  rent-charge  to  be  a 

first  charge  on  the  tolls   and  rates  authorised   by  or 

payable  under  the Railway  Act  1861  [and  on  the 

rolling  stock,  goods  and  chattels  of  the  said  Company 
and  their  assigns  ;  And  the  said  Company  do  hereby  for 
themselves  and  their  assigns  covenant  with  the  said  A.  B., 
his  heirs  and  assigns,  that  they  the  said  Company  or  their 
assigns,  will  pay  the  said  yearly  rent-charge  on  the  days 
and  in  the  manner  aforesaid ;  And  that  the  said  A.  B., 
his  heirs  and  assigns,  shall  have  all  such  powers  and 
remedies  for  securing  and  enforcing  payment  of  the  said 
rent-charge  as  are  given  by  or  exercisable  under  the 
several  Acts  hereinbefore  mentioned,  or  any  of  them; 
And  further,  that  if  any  half-yearly  payment  of  the  said 

rent-charge  shall  at  any  time  be  in  arrear  for days, 

then  and  so  often  it  shall  be  lawful  for  the  said  A.  B.,  his 
heirs  or  assigns,  or  other  the  person  or  persons  aforesaid, 
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to  enter  into  and  upon  the  said  land  hereinbefore  granted,      Pni«i>sn 

or  any  part  thereof,  ahd  to  exclude  the  said  Company  and  * 

their  assigns  therefrom,  and  to  hold  the  said  land  until  he    BT  w*  «wabt 
or  they  shall  be  paid  and  satisfied  the  said  rent-charge    compahy  roa  a 
and  the  arrears  thereof  due  at  the  time  of  such  entry  or    RK1>T"0HABqiL 
afterwards  to  become  due  during  his  or  their  possession 
of  the  said  land,  together  with  all  costs  and  expenses 
occasioned  by  the  nonpayment  thereof,  and  such  posses-* 
sion  when  taken  to  be  without  impeachment  of  waste] : 
And  the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  6-  Co^enanta 
executors,  and  administrators,  covenant  with  the  said  righuooonvly 


Kailway  Company,  and  their  assigns,  that  notwith-  fne^om  »- 


standing  anything  by  him  the  said  A.  B.  or  any  of  his 
ancestors  or  testators  done,  omitted, .  or  knowingly 
suffered,  he  now  hath  power  to  grant  and  convey  all  the 
said  premises  hereinbefore  expressed  to  be  hereby  granted 
unto  and  to  the  use  of  the  said  Company  and  their  assigns 
free  from  all  incumbrances ;  And  that  it  shall  be  lawful  for  ~ fof  «■"•*  **}<** 

meat, 

the  said  Company  and  their  assigns,  paying  the  aforesaid 
rent-charge  at  the  times  and  in  the  manner  hereinbefore 
appointed  for  payment  thereof,  to  hold  and  enjoy  the  said 
premises  without  any  disturbance  or  demand  by  him  or 
any  person  claiming  through  or  in  trust  for  him  or  any  of 
his   ancestors  or  testators;  And   further,  that  he  and  — forftlrtber 

assurance. 

every  person  claiming  through  or  in  trust  for  him,  or  any 
of  his  ancestors  or  testators,  will  at  all  times,  so  long  as 
the  said  rent-charge  shall  be  duly  paid,  at  the  cost  of 
the  said  Company  or  their  assigns,  execute  and  do  every 
such  assurance  and  thing  for  further  assuring  the  said 
premises  unto  the  said  Company  and  their  assigns  as  by 
them  shall  reasonably  be  required.  [Add  the  qualify- 
ing proviso  numbered  19,  Precedent  IX.f  supra,  p.  237.} 
And  the  said  A.  B.,  so  as  to  bind  himself  and  his  heirs,  7.  For  prodnc- 
executors,  and  administrators  only  while  having  the  tlon  of  deeda* 
actual  custody  of  the  deeds  and  documents  hereby  cove- 
nanted to  be  produced,  and  so  far  as  practicable  to  bind 
such  deeds  and  documents  into  whosoever  hands  the 
same  may  come,  and  not  so  as  to  bind  himself,  his  heirs, 
executors,  or  administrators,  or  to  incur  any  liability  in 
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relation  thereto,  further  or  otherwise,  doth  hereby  for 
himself,  his  heirs,  executors,  administrators,  and  assign^ 
biuti  TRHAiT  covenant  with  the  said  Company  and  their  assigns,  that 
he  the  said  A.  B.,  his  heirs,  executors,  administrators,  or 
assigns  (unless  prevented  by  fire  or  other  inevitable  acci- 
dent) will,  upon  every  reasonable  request  in  writing  by 
the  said  company  or  their  assigns,  or  any  person  lawfully 
or  equitably  claiming  any  estate,  right,  title,  or  interest 
in  or  to  the  said  premises  or  any  part  thereof,  at  the  cost 
of  the  company,  &c.  [Remainder  of  covenant  for  produc- 
tion, supra,  p.  481,  omitting  the  parts  relating  to  a  lease. 
Add,  if  necessary,  a  covenant  by  the  Company  to  execute 
accommodation  works,  supra,  Precedent  LXVIIL  p.  485.] 
In  witness,  &c. 

(Add  Schedule.) 


LXX. 

Present      ASSIGNMENT  of  an  Attendant  Term  (a)  in  Trust 
—  for  a  Purchaser. 

ASSIGNMENT  OF 

AN  A£™M    THIS  INDENTURE,  made,  &c.,  between  A.  B.,  of,  &c. 


1.  Parties. 

Attendant 
terms,  assign- 
ments of. 


(a)  The  Satisfied  Terms  Act,  8  6  9  Yiot.  c  112  (as  to  which  see 
supra,  p.  283,  n.  (a)),  has  rendered  the  assignment  of  attendant  terms 
in  freehold  tenements  and  hereditaments,  whether  corporeal  or  incor- 
poreal, and  in  all  such  customary  land  as  will  pass  by  deed,  or  deed 
and  admittance,  and  not  by  surrender,  in  this  country  impossible ; 
but  the  Act  does  not  apply  to  the  colonies,  or  to  copyholds,  or  to  lands 
passing  by  deed  and  surrender  and  admittance,  nor,  apparently,  to 
customary  hereditaments  which  are  not  land,  and  which  pass  by 
deed,  or  deed  and  admittance,  nor  to  leaseholds  where  a  term  is 
created  by  sub-demise :  see  Davidson's  Cone  Prec.  80,  5th  ed.;  and 
therefore,  although  the  cases  in  which  they  will  be  required  are  rare, 
it  has  been  thought  right  to  include  in  this  collection  two  Precedents 
of  the  assignment  of  such  terms. 

The  law  with  regard  to  attendant  terms  and  the  protection  they 
afford  is  stated  Sugd.,  p.  496 ;  Dart,  p.  329. 
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[termor],  of  the  first  part ;  CD.,  of,  &c.  [mortgagee],  of  the      Prboidik 
second  part;  E.  F.,  of,  &c.  [vendor],  of  the  third  part;  G.H.,         LXX- 
of,  &c.  [parcel],  of  the  fourth  part:  and  L  K,  of,  &c.  [pur*    assiwxekt  of 
chasers  trustee],  of  the  fifth  part :  Whereas,  by  an  inden-    AH  A££*AKT 

tore  dated  the  3rd  day  of  June,  1808,  and  expressed  to  be    ~  ^7" 

made  between  [parties],  All  those  [parcels  verbatim],  with  creation  of 

the  appurtenances,  were  demised  unto  the  said  ,  his  term' 

executors,  administrators,  and  assigns,  for  the  term  of  500 
years  from  the  date  thereof:  And  whereas,  by  an  inden-  3.  —last  as- 
ture  dated  the  15th  day  of  January,  1848,  and  expressed  to  £X3a  i*1* 
be  made  between  [parties],  the  freehold  and  inheritance  which  the  term 
expectant  on  the  said  term  of  500  years  in  the  said  here-  was  a88,8ned ; 
ditaments  and  premises  were  assured  and  limited  by  and  by 
the  direction  of  the  said  E.  F.  to  the  use  of  the  said  C.  D., 
his  heirs  and  assigns,  subject  to  a  proviso  for  the  redemp- 
tion of  the  said  premises  on  payment  by  the  said  E.  F.,  his 
heirs,  executors,  administrators,  or  assigns,  to  the  said 
G.  D.,  his  executors,  administrators,  or  assigns,  of  the  sum 

of  £ ,  with  interest  on  the day  of (b) :  And  *.  —last  assign- 

whereas,  after  divers  mesne  assignments  and  acts  in  the  men  °  rm » 
law,  ultimately  by  an  indenture  of  assignment  dated  the 
same  15th  day  of  January,  1848,  and  expressed  to  be  made 
between  [parties],  All  such,  and  such  parts  of  the  said 
hereditaments  and  premises  comprised  in  the  said  inden- 
ture of  the  3rd  day  of  June,  1803,  as  by  the  said  inden- 
ture of  mortgage  of  the  15th  day  of  January  1848,  were 
assured  and  limited  to  the  use  of  the  said  C.  D.,  his  heirs 
and  assigns,  were  assigned  unto  the  said  A.  B.,  his  exe- 
cutors, administrators,  and  assigns,  for  the  then  residue 
of  the  said  term  of  500  years,  In  trust  for  the  said  C.  D., 
his  heirs  and  assigns,  and  to  be  assigned  as  he  or  they 
should  direct,  and  in  the  meantime  to  permit  the  same 
term  to  wait  upon  and  attend  the  freehold  and  inheritance 


(6)  If  this  deed  should  not  bring  the  title  to  the  freehold  down  to 
the  vendor  on  the  present  sale,  the  subsequent  dealings  with  or 
descent  of  the  freehold  must  be  recited  here  in  the  proper  order  of 
date,  until  it  is  shown  to  be  vested  in  the  vendor. 
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Pbvoidiht 
LXX. 

ASSIOHMVirT  OF 

AH  ATT1NDAXT 

TMUC. 


5.  — purchase 
deed  of  even 
date; 


6.  — *jmreIiMer 
detires  an  as- 
signment of 
the  term. 


7.  Testattrm: 


— assignment, 
— parcels, 


of  the  said  hereditaments  and  premises  therein  comprised, 
and  to  protect  the  same  from  all  mesne  incumbrances,  if 
any  such  there  were,  bat  subject  to  the  same  equity  of  re- 
demption as  the  freehold  and  inheritance  then  were  or 
should  become  subject  to  by  virtue  of  the  hereinbefore 
recited  proviso  for  redemption  (c) :  And  whereas,  by  an 
indenture  bearing  even  date  with  these  presents,  and  ex- 
pressed to  be  made  between  [parties],  the  said  C.  D.  hath 
granted  and  released,  and  the  said  E.  F.  hath  granted  and 
confirmed,  unto  the  said  G.  H.  and  his  heirs,  the  said  here- 
ditaments and  premises  comprised  in  the  said  term  of  500 
years  (d),  with  the  appurtenances,  to  hold  the  same  unto 
the  said  Gh  H.  and  his  heirs,  freed  and  discharged  from 
the  said  mortgage  of  the  15th  day  of  January,  1848,  To 
such  uses  [vupra,  p.  308]  :  And  whereas  the  said  G.  H.  is 
desirous  that  the  said  hereditaments  and  premises  com- 
prised in  the  said  term  shall  be  assigned  by  the  said 
A.  B.  to  the  said  I.  K.,  his  executors,  administrators,  and 
assigns,  upon  the  trusts  hereinafter  declared:  NOW 
THIS  INDENTURE  WITNESSETH,  that,  for  effec- 
tuating the  sajd  desire,  and  in  consideration  of  the  pre- 
mises, he  the  said  A.  B.,  by  the  direction  as  well  of  the 
said  E.  F.  as  of  the  said  G.  D.,  and  on  the  nomination  of 
the  said  G.  H.,  doth  hereby  assign  Unto  the  said  I.  K.,  his 
executors,  administrators,  and  assigns,  All  such,  and  so 
many,  and  such  parts  of  the  said  hereditaments,  by  the 
said  indenture  of  even  date  herewith  expressed  to  be 
granted  to  the  uses  hereinbefore  recited  as  by  the  said 
indenture  of  assignment  of  the  15th  day  of  January, 
1848,  were  assigned  unto  the  said  A.  B.,  his  executors, 
administrators,  and  assigns  (e),  with  their  rights,  ease* 


(c)  Any  devolution  of  the  term  from  the  assignee  by  this  deed  to 
the  present  termor  must  be  recited  here. 

(d)  If  part  only  of  the  premises  in  the  term  are  conveyed  by  the 
deed  of  even  date,  the  parcels  so  conveyed  will  be  set  out  in  the 
recital. 

(e)  It  would  be  technically  more  correct  to  assign  all  such  of  the 
hereditaments  by  the  indenture  of  the  15th  January  1848  assigned 
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ments,  and  appurtenances:  And   all  the    estate,  and      Pmobdrh* 
interest,  of  the  said  A.  B.  therein :  To  have  and  to         'm'' 
hold  all  the  said  premises  hereinbefore  expressed  to  be    assign* jwt  of 
hereby  assigned  Unto  the    said  I.  K.,  his  executors,    AM15S?A1* 
administrators,  and  assigns,  for  the  residue  of  the  said  _e8tateoh  — 
term  of   500  years,  In  trust  for  the  said  G.  H.,  his  Habendum : 
heirs,  appointees,  and  assigns,  and  to  assign  and  dispose  of  —in  trust  to 
the  same  as  he  or  they  shall  direct,  and  in  the  meantime  att€od* 
to  permit  the  same  to  attend  the  reversion,  freehold,  and 
inheritance  of  the  said  premises  therein  comprised,  and  to 
protect  the  same  from  all  mesne  incumbrances,  if  any  such 
there  be.    [Covenant  by  A.  B.  with  I.  K.,  his  executors, 
administrators,  and  assigns  against  incumbrances,  supra, 
p.  249.]     In  witness,  &c. 


LXXI. 

ASSIGNMENT  of  two  Attendant  Terms  in  separate 
Properties  to  a  Trustee  for  a  Purchaser  (a). 

THIS  INDENTURE,  made,  &c,  between  A.  B.,  of,  &c. 
[assignor]  of  the  first  part;  C.  D.,  of,  &c,  and  E.  F.,  of,  &c. 
[trustees  of  legal  estate  in  the  premises'],  of  the  second  i.  parties. 


Pbeckdbnt 
LXXI. 

ASSIQHMKNT 
0»TWO 

ATTKHDAHT 
TERMS. 


to  A.  B.,  as  by  the  deed  of  even  date  have  been  granted  to  uses  in 
favour  of  G.  H. ;  but  the  practice  of  taking  the  assignment  in  the 
form  in  the  text  was  established  by  such  long  usage  that  it  is  thought 
right  to  adhere  to  it  in  the  present  work. 

(a)  In  the  Precedent,  the  skeleton  of  whioh  is  given  in  the  text, 
it  appears  that  both  the  terms  had  become  vested  in  one  trustee  at 
the  date  of  the  assignment.  If  it  happen  that  the  terms  are  in 
different  trustees,  the  frame  of  the  recitals  will  not  be  materially  trustees, 
different ;  they  will  commence  with  the  creation  of  the  terms  in  the 
order  of  date,  and  then  pass  in  the  usual  way  to  those  conveyances 
of  the  respective  reversions  on  whioh  the  terms  were  last  assigned  to 
attend,  and  to  the  assignments  themselves;  and  afterwards  trace  the 
devolution  of  the  fee  in  the  usual  manner.  There  will  be  distinct 
witnessing  parts  for  each  term,  each  having  its  own  habendum 
referring  to  the  subsequent  declaration  of  trust,  and  each  being 


Form  of  as- 
signment when 
the  terms  are 
in  different 
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Pkboedmtt 
LXZI. 

AS8IQHMRNT 

Of  TWO 
ATTIXDAKT 

TBB1C8. 

2,  Recitals; 


Z.  — conyeyance 
to  purchasers ; 


part;  the  said  A.  B.  and  6.  H.,  of,  &c.  [vendor*],  of  the 
third  part ;  I.  K.,  of,  Ac.  [purchaser] ,  of  the  fourth  part ; 
and  L.  M.>  of,  &c.  [purchaser's  trustee'],  of  the  fifth  part : 
[Recites  mortgage  24  June,  1781,  far  1000  years,  see 
supra,  p.  278,  and  a  mortgage,  29  June,  1798,  for  a  term  of 
900  years  in  other  property— the  conveyance  of  the  rever- 
sion in  the  1000  years'  term  to  X.  Y.  in  fee  (supra,  p. 
491), — similar  recital  as  to  the  900  years  term— the  ulti- 
mate assignment  of  both  terms  to  A.  B.  in  trust  to  attend 
(supra,  p.  491),  the  subsequent  dealings  with  the  fee, 
from  which  it  appears  that  the  legal  estate  in  the  premises 
is  outstanding  in  C.  D.  and  F.  F.,  and  that  A.  B.  and 
G.  H.  are  trustees  for  sale] :  And  whereas,  by  an  inden- 
ture dated  the day  of  this  instant  month  of  , 

and  expressed  to  be  made  between  [parties'],  for  the  con- 
sideration therein  mentioned,  the  said  G.  D.  and  E.  F., 
by  the  direction  of  the  said  A.  B.  and  G.  H.,  did  grant, 
and  the  said  A.  B.  and  G.  H.  did  grant  and  confirm 
(among  other  hereditaments)  the  said  hereditaments 
comprised  in  the  said  several  terms  of  1000  years  and 
900  years  respectively,  with  the  appurtenances  (except 
such  estate  or  interest,  or  estates  or  interests  if  any,  as 
was  or  were  vested  in  the  said  A.  B.,  of  or  in  the  same 
premises  respectively,  or  any  part  or  parts  thereof  respec- 
tively, for  any  term  or  terms  of  years)  (J),  unto  and  to 
the  use  of  the  said  I.  K,  his  heirs  and  assigns :  And 


followed  by  the  covenant  against  ineumbranees  from  the 

and  the  draft  will  conclude  with  the  declaration  of  trust  in  the  text, 

introduced  by  the  following  form  : 

"  And  it  is  hereby  agreed  and  declared  that  the  said  [trus- 
tee], his  executors,  administrators  and  assigns,  shall  stand 
possessed  of  the  said  premises  hereinbefore  expressed  to 
be  hereby  assigned,  for  the  respective  residues  of  ihe 

said  terms  of  years  and years  respectively,  in 

trust,  &c." 

as  in  the  text    See  farther,  supra,  notes  to  Precedent  LXX. 
(b)  An  exception  of  this  kind  should  be  inserted  if  any  of  the 
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wheeeas  the  said  L  K.  is  desirous  that  the  said  premises      Pbxosdsht 

comprised  in  the  said  terms  of  1000  years  and  900  years  * 

respectively,  should  be  assigned  by  the  said  A.  B.  to  the      T^?* 
said  L.  M.,  upon  the  trusts  hereinafter  mentioned :  NOW      attendant 
THIS  INDENTURE  WITNESSETH,  that,  for  effec-        ***** 
tuating  the  said  desire,  and  in  consideration  of  the  pre-  4.  —of  desire 
mises,  He  the  said  A.  B.,  by  the  direction  of  the  said  8haiibe 
G.  H.,  with  the  approbation  of  the  said  C.  D.  and  E.  F.,  ™w*  to 
and  on  the  nomination  of  the  said  I.  K.,  doth  hereby  assign  *        a 

unto  the  said  L.  M.,  his  executors,  administrators,  and 
assigns,  All  such  and  so  many,  and  such  part  and  parts  —parcels. 

of  the  hereditaments,  by  the  said  indenture  of  the 

day  of  —  [the  purchase-deed]  expressed  to  be  granted,  as 
by  the  said  indenture  of  the day  of [the  assign- 
ment to  A.  2?.]  were  expressed  to  be  assigned  unto  the  said 
A.  B.,  his  executors,  administrators,  and  assigns,  for  the 
then  residues  of  the  said  terms  respectively,  with  the  appur- 
tenances, And  all  the  estate  and  interest  of  the  said  A.  B . 
therein:  To  have  and  to  hold  all  the  said  premises  6.  Habendum: 
hereinbefore  expressed  to  be  hereby  assigned  Unto  the 
said  L.  M.,  his  executors,  administrators,  and  assigns,  for 
the  respective  residues  of  the  said  terms  of  1000  and  900 
years  respectively,  In  trust  for  the  said  I.  K.,  his  heirs  —in  trust  for 
and  assigns,  and  to  assign  and  dispose  of  the  same  respec-  pur 
tively,  as  he  or  they  shall  direct,  and  in  the  meantime 
upon  trust  to  permit  the  same  terms  respectively  to  wait 
upon  and  attend  the  reversion,  freehold,  and  inheritance  of 


conveying  parties  are  trustees  of  a  term ;  though,  where  a  term  of 
500  years,  created  in  1712,  was  vested  in  8.  as  trustee  for  R.,  and  a 
term  of  600  years,  oreated  in  1791,  was  vested  in  R.,  and  S.  with  his 
co-executor  of  R.  assigned  the  property  "  and  all  the  estate,"  &o.  for 
the  residue  of  the  600  years  as  a  security,  it  was  held,  that,  since 
8.,  though  a  trustee  for  R.,  must,  in  the  eye  of  the  law,  be  viewed 
as  holding  the  500  years  term  for  his  own  purposes  and  his  own 
benefit,  that  term  was  not  merged  by  the  assignment :  Hooper  v. 
Harrison,  2I&J.  86.  It  will  he  observed,  that,  in  the  ease  in 
the  text,  the  legal  estate  of  freehold  being  outstanding,  prevented 
the  merger  as  to  one  moiety  of  the  term,  which  would  otherwise  have 
ensued. 
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Paicrowr* 
LXXI. 

AS8IQHMUT 

Of  TWO 
ATTKMDAN1 

naif  8. 


the  premises  therein  respectively  comprised,  and  to  protect 
the  same  from  all  mesne  incumbrances,  if  any  such  there 
be.  [Covenant  by  A.  B.  with  L.  M.,  his  executors,  ad- 
ministrators, and  assigns,  against  incumbrances,  supra, 
p.  249.]  In  witness,  &c. 


Prvoidkvt 
LXXIL 

Lamas 

PATIVT. 


1.  Partial. 

2.  Recitals. 

A.  B.  an  inven- 
tor; 

— grant  of 
letters  patent. 


LXXIL 

ASSIGNMENT  of  Letters  Patent  (a).  The  Purchase 
Monet  payable  by  Instalments — Provisions  for 
Conduct  of  the  Manufacture  by  the  Patentee,  and 
for  his  communicating  to  the  Purchaser  all  Im- 
provements— Power  for  Purchaser  to  abandon 
Purchase. 

THIS  INDENTURE,  made,  <fcc.,  between  A.  B.,  of, 
&c.  [assignor],  of  the  one  part,  and  G.  D.,  of,  &c.  [assignee], 
of  the  other  part:  Whereas  the  said  A.  B.  claims  to  be 
the  inventor  of  new  machinery  for  the  manufacture  of 
optical  lenses :  And  whereas,  by  letters  patent  under  the 
great  seal  of  the  United  Kingdom,  dated,  <fcc.,  the  sole 
and  exclusive  license,  power,  privilege,  and  authority  of 
making,  using,  exercising,  and  vending  the  said  inven- 
tion in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
the  Channel  Islands  and  Isle  of  Man,  were  granted  to  the 
said  A.  B.,  his  executors,  administrators,  and  assigns,  for 
the  term  of  fourteen  years  from  the  date  of  such  letters 
patent,  subject  to  a  proviso  avoiding  such  letters  patent  in 
default  of  the  said  A.  B.  filing  a  proper  specification  of 
the  said  invention  within  six  calendar  months  from  the 


(a)  See  the  notes,  supra,  pp.  126  etseq.,  on  the  subject  of  patents. 
The  licensee  of  a  patent  while  he  remains  lioensee  is  estopped  from 
denying  the  validity  of  the  patent :  Bowman  v.  Taylor,  2  Ad.  ft  E. 
278,  S.  C.  4  Not.  &  M.  264 ;  Crowley  v.  Dixon,  in  Dom.  Proa,  1N.B. 
540. 
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date  of  such  letters  patent  (6),  and  in  default  of  payment  Pmctomt 

of  the  fee  and  stamp  duty  of  £50  before  the  expiration  of  

three  years  from  such  date,  and  of  the  further  fee  and  umM 


stamp  duty  of  £100  before  the  expiration  of  seven  years 

from  such  date  (c) ;   And  whereas,  on  the day  of  —filing  of 

,  the  said  A.  B.  duly  filed  a  proper  specification  of  creation  ;**" 


the  said  invention  pursuant  to  the  proviso  in  that  behalf 
contained  in  the  hereinbefore  recited  letters  patent :  And  3.  —grant  of 
whereas  a  patent  or  like  privilege  for  the  monopoly  or  Aoatnan  ****ui  l 
exclusive  use  or  exercise  of  the  said  invention  in  the 
Austrian  dominions  was  granted  there  to  the  said  A.  B. 
by  an  instrument  dated,  &c,  which  privilege  is  renewable 
yearly  until  the day  of when  the  same  will  ex- 
pire, and  was  last  renewed  on  &c.  (d) :  And  whereas  a  *•  —  *■»*  of 

French  patent ; 


(6)  The  patent  here  referred  to  had  been  granted  on  the  filing  of  a 
complete  specification.  Where  a  patent  is  granted  on  a  provisional 
specification,  the  grant  is  made  on  condition  "  that  if  the  said  in- 
strument in  writing  filed  as  aforesaid  does  not  particularly  desoribe 
and  ascertain  the  nature  of  the  said  invention,  and  in  what  manner 
the  same  is  to  be  performed,"  instead  of  the  condition  in  the  text. 

(c)  As  to  the  fees  and  stamp  duties  payable  for  granting  and  Stamp  datiee 
keeping  on  foot  a  patent,  see  Cory  ton  on  Lett  Pat.  173.  If  it  be  jJUjJj,1*  °£>nt 
intended  that  these  fees  and  duties  shall  be  borne  by  the  purchaser, 

the  intention  should  be  clearly  expressed ;  for  where  an  inventor  and 
a  capitalist  agreed  that  the  inventor  should  do  all  necessary  things 
except  the  advance  of  money  for  the  purpose  of  procuring,  scouring, 
and  perfecting  letters  patent,  and  would,  immediately  after  the  same 
were  procured,  assign  a  share  in  them  to  the  capitalist,  it  was 
doubted  whether  the  stamp  duties  were  monies  payable  in  respect  of 
perfecting  the  patent,  and  whether  they  were  payable  by  the  capitalist. 
And  it  was  held,  that,  whether  they  were  or  were  not  payable  by  him, 
the  assignment  was  a  condition  precedent  to  the  payment :  Mill  v. 
Mount,  18  C.  B.  72.  See  the  provision  for  payment  of  the  duties, 
post,  p.  502. 

(d)  The  conditions  attached  by  foreign  states  to  the  grants  of  English  pa- 
special  trade  privileges  in  the  nature  of  letters  patent  for  inventions  tent€'  how 
enter  as  an  element  into  English  patent  law.    For  the  Patent  Law  forejgn  patents 
Amendment  Act,  1852  (15  &  16  Viot.  c.  83)  enacts,  s.  25,  that,  where  for  the  same 
upon  any  application  made  after  the  passing  of  this  Act,  letters  pa-  invention, 
tent  are  granted  in  the  United  Kingdom  for  or  in  respeot  of  any  in- 
vention first  invented  in  any  foreign  country,  or  by  the  subject  of 
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payable  by 
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patent  or  like  privilege  for  the  monopoly  or  exclusiye  use 
or  exercise  of  the  said  invention  in  the  Empire  of  France 
was  granted  there  to  the  said  A.  B.  by  an  instrument  or 
brevet  d'invention  dated  &c.,  which  privilege  will  expire 
on  &c. :  And  whereas  the  said  A.  B.  hath  agreed  with 
the  said  G.  D.  for  the  absolute  sale  to  him  of  the  said 
invention,  and  the  sole  and  exclusive  benefit  thereof  both 
at  home  and  abroad,  and  the  said  letters  patent  and  other 
patents  and  privileges  for  the  monopoly  or  exclusive  use 
or  exercise  of  the  said  invention,  with  the  benefit  of  any 
other  letters  patent  or  like  privileges  which  may  hereafter 
be  obtained  for  the  said  invention,  Together  with  certain 
machinery,  tools,  and  models  relating  to  or  connected 
with  the  said  invention,  free  from  all  incumbrances,  at  the 

price  of  £ ,  payable  by  instalments  of  £ each  in 

manner  hereinafter  mentioned;    And  the    said  parties 


any  foreign  power  or  state,  and  a  patent  or  like  privilege  for  the 
monopoly  or  exclusive  use  or  exercise  of  snoh  invention  in  any  for- 
eign country  is  there  obtained  before  the  grant  of  such  letters  patent 
in  the  United  Kingdom,  all  rights  and  privileges  under  snoh  letters 
patent  (notwithstanding  any  term  in  such  letters  patent  limited) 
cease  and  be  void  immediately  upon  the  expiration  or  other  determi- 
nation of  the  term  during  which  the  patent  or  like  privilege  obtained 
in  sneh  foreign  country  continues  in  force :  or  where  more  than  one 
such  patent  or  like  privilege  is  obtained  abroad,  immediately  upon 
the  expiration  or  determination  of  the  term  which  shall  first  expire 
or  be  determined  of  such  several  patents  or  like  privileges.  Provided 
always,  that  no  letters  patent  for  or  in  respect  of  any  invention  for 
which  any  such  patent  or  like  privilege  as  aforesaid  shall  have 
been  obtained  in  any  foreign  country,  and  whioh  shall  be  granted 
in  the  said  United  Kingdom  after  the  expiration  of  the  term  for 
whioh  such  patent  or  privilege  was  granted  or  was  in  force  shall  be 
of  any  validity. 

This  provision  obviously  renders  it  a  matter  of  the  highest  import- 
ance to  keep  up  the  foreign  patents.  In  Austria,  the  term  of  a  pa- 
tent can  never  exceed  fifteen  years,  unless  on  special  grounds  ad- 
duced by  the  patentee ;  but  the  proprietor  of  a  patent  with  a  term  of 
less  than  fifteen  years  may  obtain  its  prolongation  by  applying  before 
the  expiration  of  the  term  and  paying  in  advance  the  dues  for  the 
prolongation.  See  the  very  valuable  notices  of  the  law  of  foreign 
patents,  Coryton  on  Lett.  Pat.  oh.  xi.  p.  347. 
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heretp  have  also  agreed  to  enter  into  such  arrangements  Puokdu* 

in  relation  to  the  premises  as  are  hereinafter  contained  :  ' 

And  whereas,  in  pursuance  of  such  agreement,  the  said  lbrsbs 
A.  8.  has  delivered  the  said  machinery,  tools,  and  models 


hereinbefore  referred  to  unto  the  said  C.  D.  as  his  absolute  machinery*^  ° 
property:    NOW    THIS    INDENTURE    WITNES-  purchaser. 
SETH,  that,  in  pursuance  of  the  said  agreement,  and  in  7#  Te8tatum : 
consideration  of  the  said  sum  of  £—  payable  by  the  consideration, 
said   C.   D.  to  the  said  A.  B.  in  manner  hereinafter 
mentioned,    He    the    said  A.  B.    doth    hereby    assign  assignment, 
Unto  the  said  G.  D.,  his  executors,  administrators,  and 
assigns,  All  those  the  invention    and   letters  patent  paten*, 
and  other  patents  and  like  privileges  hereinbefore  men- 
tioned, and  the  full  and  exclusive  benefit  and  advantages 
thereof  respectively,  with  the  like  benefit  of  all  future 
and  other  letters   patent  or  like  privileges,  either    at 
home  or  abroad,  or  extension  of  the  said  letters  patent, 
or  other  privileges  for  or  in  respect  of  the  said  invention, 
and  all  rights,  powers,  authorities,  privileges,  advantages, 
profits,  emoluments,  and  benefits  to  the  said  invention, 
letters  patent,  and  premises,  or  any  of  them,  in  anywise 
appertaining,  or  belonging;   And  all  the  right,  title,  «stats  clause, 
interest,  term,  and  terms  of  years,  benefit,  property, 
advantage,  claim,  and  demand  whatsoever  of  the  said  A. 
B.  in,  to,  of,  or  upon  the  said  invention,  letters  patent, 
and  premises,  or  any  of  them ;  To  have  and  to  hold  e.  Habendum, 
the  said   invention,  letters  patent,  and  premises  Unto 
the    said    C.    D.,    his   executors,    administrators,    and 
assigns,    for  his   and  their  absolute  use   and  benefit; 
And   the   said  A.  B.    doth   hereby,  for    himself,  his  9.  Covenants 
heirs,  executors,  and  administrators,  covenant  with  the  fj  tSa^*6 
Baid  C.  D.,  his  executors,  administrators,  and  assigns, 
that  the  said  letters  patent,  and  other  patents  and  like  —that  patents 
privileges  for  the  exclusive  use  of  the  said  invention,  are  ar68°odJ 
good,  valid,  and  effectual,  according  to  the  laws  of  the  re- 
spective countries  aforesaid,  and  are  in  nowise  invalidated, 
avoided,  or  avoidable  (e) ;  And  that  the  said  A.  B.  now  —for  right  to 

assign ; 

(e)  It  will  be  observed,  that  these  oovenants  are  absolute  instead  of  Covenants  in 
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— for  further 
assurance. 


hath  power  to  assign  by  these  presents  the  said  invention, 
letters  patent,  and  premises  Unto  the  said  C.  D.,  his  exe- 
cutors, administrators,  and  assigns,  in  manner  aforesaid; 
And  that  the  said  invention,  letters  patent,  privileges, 
and  premises  respectively  shall  henceforth  be  held,  used, 
exercised,  and  enjoyed  during  the  term  or  terms  subsis- 
ting therein  (subject  to  the  provisions  of  the  said  letters 
patent,  or  other  respective  patents  or  grants  of  the  like 
nature,  and  to  the  rules  of  law  applicable  to  patent  privi- 
leges), by  the  said  A.  B.,  his  executors,  administrators, 
and  assigns,  without  any  lawful  interruption  or  distur- 
bance by  any  person  or  persons  whomsoever;  And 
lastly,  that  the  said  A.  B.,  his  executors,  and  adminis- 
trators, and  all  persons  having  or  lawfully  claiming  any 
right,  title,  interest,  or  authority  whatsoever,  either  at 
law  or  in  equity,  in  or  in  respect  of  the  said  invention, 
letters  patent,  and  premises,  or  any  of  them,  will,  at  all 
times,  at  the  cost  of  the  said  G.  D.,  his  executors,  admin- 
istrators, and  assigns,  execute  and  do  all  such  further 
assurances  and  things  for  the  better  or  more  perfectly 
assigning,  assuring,  confirming,  or  extending  the  said 
letters  patent,  or  other  patents  or  grants,  at  home  or 
abroad,  invention,  privileges,  term  or  terms  of  years,  and 
premises,  or  any  of  them,  and  the  sole  and  exclusive 
enjoyment  thereof  respectively,  Unto  or  for  the  benefit  of 
the  said  C.  D.,  his  executors,  administrators,  or  assigns, 
and  for  obtaining  and  vesting  in  him  or  them,  or  as  he  or 
they  shall  direct,  any  patents  or  like  privileges  for  the 
exclusive  use  of  the  said  invention,  besides  those  for 


assignments  of 
patents. 


being  qualified,  as  covenants  in  a  purchase  deed  usually  are ;  and 
this  is  the  ordinary  practioe  in  assignments  of  letters  patent  Where 
the  assignor  of  a  patent  covenanted  that  he  had  a  right  to  assign,  and 
that  he  had  not  forfeited  any  right  he  ever  had  or  might  have  had 
over  the  same,  it  was  held  that  the  generality  of  the  former  words  of 
the  covenant  was  not  restrained  by  the  latter :  Hesse  v.  Stevenson,  3 
B.  &  P.  565. 

In  an  action  by  an  assignee  of  letters  patent  against  the  patentee 
for  an  infringement,  the  patentee  is  estopped  from  denying  that  he 
had  any  title  to  convey :  Oldham  v.  Langmead,  Web.  Pat.  Sep.  291. 
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which  such  privileges  have  already  been  obtained,  or  for      ^V^1?" 

enabling  him  or  them  to  commence,  bring,  or  prosecute  

any  action,  suit,  or  other  proceedings  in  respect  of  any        "S5£* 

infringement  or  infringements  of  the  said  privileges  and   — 

premises  intended  to  be  hereby  assured,  or  otherwise  to 
secure  to  him  or  them  the  sole  and  exclusive  use  and  en* 
joyment  both  at  home  and  abroad  of  the  said  invention 
and  premises,  and  of  every  addition  thereto,  or  alteration 
or  improvement  thereof,  made  by  the  said  A.  B.,  as  by  the 
said  C.  D.,  his  executors,  administrators,  or  assigns  shall 
be  reasonably  required :    AND  THIS  INDENTURE  10-  **■*■  : 
FURTHER  WITNESSETH,  that,  in  pursuance  of  the  Mutual  wye- 
said  agreement,  and  for  the  consideration  aforesaid,  each  Sag  Uie^ay^" 
of  them  the  said  C.  D.  and  A.  B.  (so  far  as  the  several  m«nt  for  and 
matters  and  things  hereinafter  specified  are  to  be  per-  ^ntf 
formed  or  observed  by  or  to  be  obligatory  upon  the  said 
covenanting  parties  respectively  or  their  respective  repre- 
sentatives), Doth  hereby  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  other  of  them,  his 
executors  and  administrators,  in  manner  following  (that 
is  to  say) : 

1.  The  said  C.  D.,  his  executors  or  administrators,  will  n  —  pnrchaw 
and  shall  (but  without  prejudice  to  the  provisions  herein-  JJSSby  in- 
after  contained),  pay  unto  the  said  A.  B.,  his  executors,  «t*lmenis. 
administrators  or  assigns,  the  said  purchase  money  of 

£ ,  in  the  respective  sums  or  instalments,  and  upon 

the  respective  days  hereinafter  mentioned  (that  is  to  say) 

£ ,  part  thereof,  on  proof  made,  by  the  production  of 

cylindrical  lenses  manufactured  by  the  machine  invented 
by  the  said  A.  B.,  of  the  fitness  and  desirableness  thereof 

for  the  purpose,  or  on  the day  of ,  which  shall 

first  occur  (but  as  to  which  first  instalment  of  £ the 

sum  of  £" already  advanced  to  the  said  A.  B.  by  the 

said  C.  D.,  according  to  an  account  stated,  together  with 
interest  thereon  as  from  the  day  of  the  date  of  these  pre- 
sents at  five  per  cent-  per  annum,  shall  be  considered  as 
paid  on  account,  and  the  residue  only  shall  be  payable  on 

the  day  appointed) ;  £ ,  further  part  of  such  purchase 

money,  at  the  expiration  of  six  calendar  months  from 
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such  first  payment  as  aforesaid,  or  on  the day  of  — — , 

which  shall  first  occur ;  £ ,  farther  part  thereof,  at  the 

expiration  of  six  calendar  months  from  such  second  pay- 
ment as  aforesaid,  or  on  the day  of ,  which  shall 

first  occur ;  £ ,  further  part  thereof,  at  the  expiration 

of  six  calendar  months  from  such  third  payment  as  afore- 
said, or  on  the day  of ,  which  shall  first  occur ; 

£ ,  further  part  thereof,  at  the  expiration  of  six  calen- 
dar months  from  such  fourth  payment  as  aforesaid,  or 

upon  the day  of ,  which  shall  first  occur ;  and 

£ ,  the  remaining  part  thereof,  at  the  expiration  of 

six  calendar  months  from  such  fifth  payment  as  aforesaid, 

or  upon  the day  of ,  which  shall  first  occur; 

and  in  case  any  of  the   said   respective  instalments  or 

sums  of  £ ,  or  any  part  thereof  respectively,  shall  not 

be  paid  within  twenty-one  days  of  the  respective  times 
hereby  appointed  for  payment  thereof  respectively,  the 
same  shall  carry  interest  after  the  rate  of  five  per  cent 
per  annum  from  such  respective  times,  and  all  benefit  and 
advantage  to  which  the  said  C.  D.  would  be  entitled  by 
virtue  hereof,  and  all  right  to  the  said  patent  privileges 
shall,  as  from  the  expiration  of  such  period  of  twenty- 
one  days,  totally  cease  and  determine,  and  the  said  A.  B. 
shall  then  be  entitled  to  all  benefit  and  advantage  of  these 
presents,  and  shall  not  be  under  any  obligation  to  repay 
any  instalments  of  the  purchase  money  then  already  by 
him  received,  but  without  prejudice  to  any  then  existing 
right  of  action  or  suit  on  the  part  of  the  said  A.  B.  and 
C.  D.  respectively,  or  their  respective  executors,  adminis- 
trators, or  assigns. 

2.  The  said  C.  D.,  his  executors  or  administrators, 
will,  if  the  arrangement  made  by  these  presents  shall 
not  have  been  previously  determined  under  the  provi- 
sions hereinafter  contained,  pay  the  respective  stamp 
duties  of  £60  and  £100  for  keeping  up  the  said  patent 
in  the  United  Kingdom,  before  the  expiration  of  the 
prescribed  periods  of  three  years  and  seven  years 
respectively. 

3.  The  said  A.  B.  will,  for  the  period  of  one  year 
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from  the  date   of   these  presents,  and  if  required  in      PMcromre 

writing  so  to  do  by  the  said  C.  D.,  his  executors  or  ad-  

ministrators,    for    the   further   period    of   six  calendar        i**tim 

PATBJFT. 

months,  unless  prevented  by  death,  sickness,  or  other  ; 

unavoidable  cause,   act  as  superintendent  or  principal  thfmwmfec- 
workman,  in  or  for  the  purposes  of  the  said  manufacture,  tuT**f  a 

at  a  salary  of  £ per  calendar  month,  and  will  in  that 

capacity  faithfully  and  diligently  serve  the  said  C.  D.,  his 
executors  and  administrators,  and  devote  his  whole  time 
and  attention  to  the  discharge  of  his  duties;  And  in 
case  of  the  absence  of  the  said  A.  B.,  from  sickness  or 
other  unavoidable  cause,  then  the  said  C.  D.  may  ap- 
point a  substitute  for  the  said  A.  B.,  and  may  remunerate 
such  substitute  out  of  the  said  salary  intended  for  the  said 
A.  B.,  and  shall  pay  the  balance  thereof,  if  any,  to  the  said 
A.  B. 
4.  The  said  A.  B.  will  at  all  times  (as  well  during  the  l*.  Inventor  to 

.,  •  i  j*      i  «t     s*4     i-v       QOFP  AfljTWl  lflHtft 

period  of  his  remaining  in  the  service  of  the  said  C.  D.  to  purchaser 
as  afterwards),  without  any  further  remuneration  than  is  ***  imp**™- 
herein  agreed  upon,  communicate  to  the  said  C.  D.,  his 
executors  or  administrators,  and  (so  far  as  practicable) 
render  available,  at  his  and  their  expense,  for  his  and 
their  exclusive  benefit,  all  further  improvements  which 
may  be  made  by  him  the  said  A.  B.  in  connection  with 
the  said  invention  (/),  and  which  may  be  rendered  con- 
ducive to  the  success  of  the  said  manufacture,  and  will 
and  shall  impart  to  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  and  also,  if  and  whensoever 
required  so  to  do,  to  his  or  their  nominee  or  nominees, 
servants,  and  workmen,  full  and  sufficient  information 
and  instructions  respecting  the  construction  and  uses  of 


(/)  It  ia  almost,  if  not  altogether,  impossible  to  frame  any  avail- 
able covenant  on  this  point ;  for,  if  the  patentee  discovered  a  valuable 
improvement  on  his  patent,  he  might  keep  his  discovery  to  himself 
till  the  expiration  of  his  patent  rather  than  impart  it  to  his  assignee 
gratuitously ;  and  a  covenant  to  impart  all  improvements  on  terms 
to  he  agreed  upon  at  the  time  would  be  unnecessary  if  the  parties 
could  agree,  and  would  lead  to  litigation  if  they  could  not. 
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and  the  mode  of  working  the  said  patent,  machinery,  and 
the  process  connected  therewith. 

5.  The  said  A.  B.  will  not  at  any  time  daring  the 
continuance  of  the  said  patent  privilege,  and  while  the 
said  patented  manufacture  shall  be  carried  on  by  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  be  en- 
gaged as  principal,  partner,  agent,  manager,  or  workman 
in  any  manufacture  or  business  for  the  construction 
or  sale  of  optical  lenses,  and  generally  will  not,  by  any 
act  or  omission  on  his  part,  deprive  the  said  C.  D.,  his 
executors,  administrators,  or  assigns  of  the  full  benefit 
and  advantage  of  the  said  patent  privileges,  or  prejudice 
or  interfere  with  the  success  of  the  said  manufacture  or 
business. 

6.  Notwithstanding  anything  hereinbefore  contained, 
it  shall  be  lawful  for  the  said  C.  D.,  his  executors  or  ad- 
ministrators, at  any  time  before  the day  of , 

upon  giving  fourteen  days9  notice,  or  after  such  date,  and 

previously  to  the  day  of         ■,  upon   giving  two 

calendar  months'  notice  to  the  said  A.  B.,  his  executors 
or  administrators,  to  put  an  end  to  and  determine  this 
present  contract,  and  the  arrangements  hereby  effected; 
and  thereupon  all  obligation  on  the  part  of  the  said 
C.  D.,  his  executors  or  administrators,  to  pay  any  instal- 
ments of  the  said  sum  of  £ which  would   accrue 

after  such  determination  of  contract  shall  absolutely 
cease  and  determine,  but  without  prejudice  to  any  then 
existing  right  of  action  on  either  side,  including  any  right 
in  respect  of  any  of  the  aforesaid  instalments  of  purchase 
monies  falling  due  in  the  interval  between  such  notice 
being  given  and  the  determination  of  the  contract  pur- 
suant thereto ;  and  upon  such  determination  of  the  con- 
tract, the  said  CD.,  his  executors,  administrators,  or 
assigns,  shall  and  will,  upon  the  request  and  at  the 
expense  of  the  said  A.  B.,  his  executors  or  administrators, 
re-assign  to  him  or  them  the  said  letters  patent  and 
patent  and  other  privileges,  including  future  and  deriva- 
tive patents  and  other  privileges,  without  any  payment 
for  the  same  being  required  (except  for  reimbursement 
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of  expenses  as  hereinafter  provided),  but  without  liability  Prwjibw 

on  the  part  of  the  said  A.  B.,  his  executors  or  adminis-  # 

trators,  to  refund  the  instalment  (if  any)  previously  paid  litters 
or  payable  under  these  presents. 


7.  At  any  time  after  the  determination  of  this  con-  17.  After  deter- 
tract,  or  of  notice  being  given  to  determine  the  same,  as  contract, 

the  case    may  be,  the   said    A.   B.,   his  executors  or  jn*en*or»»j 

J  inspect  por- 

admimstrators,  or  his  or  their  agents,  shall  have  access  to  chaser's  books, 
and  may  inspect  at  all  reasonable  times  in  the  day,  at  the 
place  or  places  at  which  the  same  shall  be  usually  kept, 
the  books  and  accounts  of  the  said  business,  and  may  re- 
quire the  usual  vouchers  and  any  other  reasonable  and 
proper  information  in  relation  thereto  or  to  the  affairs  or 
customers  of  the  said  business. 

8.  In  the  event  of  the  determination  of  the  contract  18.  0*  detenu- 
as  aforesaid,  the  said  A.  B.,  his  executors  or  adminis-  2raCtTi»tent" 
trators,  shall  be  entitled  to  a  transfer  by  delivery  or  to  be  given  up 
assignment  (but  at  his  or  their  own  expense)  of,  and  shall  and  he  must 
be  required  to  take,  all  the  machinery,  fixtures,  stock,  ^jJ^JJJ" 
tools,  models,   office  furniture,  and  fittings  and  effects  at  a  valuation. 
then  belonging  to  the   said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  and  used  in  or  for  or  connected 

with  the  said  business  or  manufacture,  which  shall  have 
been  purchased  or  procured  at  the  suggestion  of,  or  the 
purchase  or  procurement  whereof  shall  have  been  ap- 
proved by,  the  said  A.  B.,  except  outstanding  credits,  as 
well  as  any  leasehold  or  other  interest  then  held  by  the 
said  C.  D.,  his  executors,  administrators,  or  assigns,  in 
the  factory  or  premises  wherein  the  said  manufacture 
shall  be  carried  on,  and  also  the  said  patent  and  other 
privileges,  upon  the  terms  following  (that  is  to  say),  the 
said  machinery,  fixtures,  tools,  models,  office  furniture, 
fittings,  stock,  and  effects,  with  any  buildings  or  improve- 
ments, erected  or  made  by  the  said  C.  D.,  his  executors, 
administrators,  or  assigns,  upon  the  said  factory  or 
business  premises  as  aforesaid,  shall  be  valued  at  the 
cost  price  thereof,  respectively,  subject  (except  as  to 
stock  and  materials  in  respect  of  which  no  allowance  is 
to  be  made)  to  a  reduction  at  the  rate  of per  cent. 
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per  annum,  computed  on  the  cost  price  in  respect  of  the 
first  year,  and  on  the  reduced  value  at  the  beginning  of 
the  year  in  respect  of  subsequent  years,  for  wear  and 
tear  or  deterioration,  such  valuation  not  to  include  the 
machinery,  tools,  and  models  already  delivered  to  the 
said  C.  D.,  which  are  intended,  in  the  event  of  the  deter- 
mination of  the  contract  before  the  same  are  worn  out,  to 
be  returned  to  the  said  A.  B.,  his  executors  or  administra- 
tors, free  of  expense,  except  expenses  of  improvements, 
which  for  the  purpose  of  such  valuation  are  to  be  treated 
as  outlay  in  new  machinery,  and  the  amount  of  such  valua- 
tion (the  same  being  ascertained  as  aforesaid  as  at  the 
time  of  the  determination  of  the  contract)  shall  be  added 
to  the  amount  of  all  expenses  to  be  hereafter  incurred  by 
the  said  C.  D.,  his  executors,  administrators  or  assigns, 
for  keeping  up  the  existing  or  obtaining  any  future  deriva- 
tive or  subsidiary  patent  privileges,  including  the  fee  and 
stamp  duty,  together  amounting  to  the  sum  of  d£50 
required  to  be  paid  within  three  years  for  keeping  up  the 
said  patent  in  the  United  Kingdom,  and  the  further  fee 
and  stamp  duty,  amounting  together  to  the  sum  of  £100 
required  to  be  paid  at  or  before  the  expiration  of  the 
seventh  year  ;  all  which  payments  the  said  C.  D.  agrees 
to  make,  if  the  present  contract  shall  not  be  determined 
previously  to  the  expiration  of  such  respective  periods  of 
three  and  seven  years ;  And  to  the  total  sum  produced  by 
adding  the  amount  of  such  valuation  as  aforesaid  to  the 
amount  of  such  last-mentioned  expenses,  there  shall  be 
added,  if  the  contract  shall  be  determined  previously  to 
the  said day  of (on  which  day  the  first  instal- 
ment of  purchase  money  is  payable,)  but  not  otherwise, 

the  said  sum  of  £ advanced  by  the  Baid  C.  D.  to 

the  said  A.  B.,  and  the  aggregate  amount  thereby  pro- 
duced shall  be  payable  by  the  said  A.  B.,  his  executors 
or  administrators,  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators, or  assigns,  as  on  the  day  of  the  determination 
of  the  contract ;  and  if  not  then  paid,  shall  be  and  remain 
charged  or  chargeable  upon  the  said  respective  present 
and  future  letters  patent  and  other  privileges,  and  shall  be 


CONVEYANCES    ON    SALES.  507 

secured  thereon  (at  the  expense  of  the  said  A.  B.,  his  Piioiww 

executors  or  administrators)  as  follows,  viz.  the  principal  ' 

sum  (to  be  ascertained  as  aforesaid)  shall  be  payable  in  ™*"» 


eight  equal  half-yearly  instalments,  the  first  of  such  instal- 
ments to  be  paid  six  calendar  months  after  the  determina- 
tion of  the  contract ;  and  interest  on  such  principal  sum 
or  the  unpaid  part  thereof  for  the  time  being,  at  five  per 
cent  per  annum,  to  be  computed  from  the  day  of  the 
determination  of  the  contract,  shall  be  payable  half-yearly 
in  like  manner. 

0.  In  case  of  the  said  A.   B.  refusing  to  take  the  19.  If  inventor 
aforesaid  machinery,  fixtures,  tools,  models,  office  fur-  ™j£Ji^!^e 
niture,  fittings,  stock  and  effects,  and  business  premises,  purchaser  may 
upon  the  terms  aforesaid,  and  persisting  in  such  refusal  charge  him  with 
for    one    calendar    month    after    the    determination    of  diifcren<* 

between  ralna* 

the  contract,  it  shall  be  lawful  for  the  said  CD.,  his  tion  and  telling 
executors  or  administrators,  to  sell  and  dispose  of  the  pnoe' 
same  machinery  and  other  effects  and  premises  respec- 
tively to  such  person  or  persons,  in  such  manner,  and 
upon  such  terms  as  he  or  they  shall  think  proper ;  and  in 
such  case  the  said  A-  B.,  his  executors  or  administrators, 
shall  be  charged  with  any  deficiency  in  the  actual  price 
realised  by  the  same,  as  compared  with  the  valuation 
price  payable  for  the  same,  as  hereinbefore  provided,  the 
amount  of  such  deficiency  to  be  included  in  the  computa- 
tion of  the  total  amount  to  be  payable  by  the  said  A.  B., 
his  executors  or  administrators ;  and  if  not  paid  forth- 
with, to  be  secured  upon  the  patent,  and  to  cany 
interest,  and  to  be  payable  by  instalments,  as  hereinbefore 
provided. 

10.  If   the  said  A.  B.  shall  wilfully  or   habitually  20.  Penalties 
neglfect  his  duties  as  superintendent  or  principal  workman,  ^J^jjy8  of 
or  shall  refuse  or  neglect  to  communicate  to  the  said  inventor. 
C.  D.,  his  executors  or  administrators,  within  a  reason- 
able time,  and  give  him  or  them  the  full  and  exclusive 
benefit  of  all  improvements  connected  with  the  said  inven- 
tion which  may  be  made  by  him  the  said  A.  B.,  or  shall 
fail  or  neglect  to  impart  full  and  sufficient  information 
and  instruction    concerning    the    said    machinery   and 
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process,  or  shall  engage  in  any  other  business  or  manu- 
facture of  the  description  aforesaid  on  his  own  account, 
or  in  partnership  or  connection  with  any  person  or 
persons  other  than  the  said  C.  D.,  his  executors  or  ad- 
ministrators, or  take  out  any  patent  for  any  invention 
connected  with  the  manufacture  of  optical  lenses,  without 
the  required  authority  and  direction,  or  communicate  any 
unpatented  process  connected  with  the  said  manufacture, 
contrary  to  the  respective  covenants  in  that  behalf 
hereinbefore  contained,  and  to  the  true  intent  and  mean- 
ing of  these  presents,  then  and  in  the  case  of  any  such 
breach  of  covenant,  rand  damage  accruing  to  the  said 
C.  D.  therefrom,   and  so  often   as  the  same  may   be 

repeated,  the   clear  sum  of  £ shall  upon  each  and 

every  occasion  become  and  be  payable  by  the  said  A.  B. 
to  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  as  liquidated  damages  and  by  no  means  as  or  in 
the  nature  of  a  penalty,  and  such  sum  shall  accordingly, 
upon  any  and  every  such  breach  of  covenant,  be  recover- 
able as  a  debt  by  the  said  C.  D.,  his  executors  or 
administrators,  from  the  said  A.  B.,  his  executors  or 
administrators ;  and  moreover  all  the  provisions,  stipula- 
tions, and  agreements  hereinbefore  contained,  and  to  the 
benefit  whereof  the  said  A.  B.,  his  executors  or  adminis- 
trators, could  be  entitled,  shall,  as  from  the  occurrence  of 
such  a  breach  of  covenant,  totally  cease  and  determine ; 
and  the  said  C.  D.,  his  executors,  administrators,  or 
assigns,  shall  thereafter  be  entitled  to  the  full  benefit  of 
the  assignment  hereinbefore  contained,  without  being 
under  any  obligation  to  pay  any  instalments  of  the 
purchase  money  not  then  already  due,  but  without  pre- 
judice to  any  then  existing  rights  of  action  or  suit  on  the 
part  of  the  said  A.  B.,  his  executors  or  administrators,  in 
respect  of  any  over-due  instalment  of  purchase  money  or 
otherwise,  and  without  prejudice  to  the  continuance  of 
the  obligation  of  the  said  A.  B.  to  observe  and  abide  by 
the  respective  agreements  and  stipulations  hereinbefore 
contained,  and  to  be  performed  and  observed  on  his  part, 
so  far  as  under  the  circumstances  the  same  shall  remain 
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capable  of  being  performed  and  observed,  notwitbstand-  Precedent 

•  T  YYTT 

mg  the  payment  of  the  prescribed  amount  for  liquidated 

damages  in  respect  of  any  such  breach  or  breaches  oi  letters 

covenant  on  the  part  of  the  said  A.  B.,  and  notwithstand-  ' 


ing  the  determination  of  his  rights  to  the  benefit  of  the 
covenants  and  agreements  herein  contained  on  the  part  of 
the  said  C.  D. :  Provided,  nevertheless,  that  the  sum  to 
be  forfeited  and  paid  by  the  said  A.  B.,  pursuant  to  the 
covenant  hereinbefore  contained,  shall  in  no  case  exceed 
the  sum  of  the  instalments  received  by  him  from  the  said 
C  D.,  his  executors,  administrators,  or  assigns. 

11.  The   obligations    hereby  imposed  on  the   said  21-  Obligation* 
C.  D.  shall  bind  him,  his  executors  and  administrators,  of  contract  to 
notwithstanding  any  transfer  of  the  benefit  of  the  con-  u  *»»■■*■«•. 
tract,  and  (except  as  to   his  salary  as  superintendent) 
the  rights  of  the   said  A.  B.  under  this  present  con- 
tract   and   arrangement    shall  not   terminate   with   his 
death,  but  shall  be  transmitted  to  his  executors  and  ad- 
ministrators, and  the  right  to  the  personal  services  of 
the  said  A.  B.,  as  well  as  the  other  rights  of  the  said 
C.  D.  under  these  presents  shall  also  be  transmissible  to 
the  executors,  administrators,  and  assigns  of  the  said 
C.  D. :  [Add  the  Arbitration  Clause,  supra,  p.  437].     In 
witness,  &c.  (g) 


(g)  The  assignment  of  any  letters  patent,  or  of  any  share  or  inter-  Assignments 
est  therein,  and  any  lioense  under  letters  patent,  and  the  district  to  o£  and  deeds 
which  such  lioense  relates,  with  the  name  or  names  of  every  person  jfect",£  *et" 
having  any  share  in  such  letters  patent  or  lioense,  the  date  of  his  mustbe 
acquiring  such  letters  patent,  share,  and  interest,  and  every  other  registered, 
matter  and  thing  relating  to  or  affecting  the  proprietorship  in  such 
letters  patent  or  license  must  be  entered  in  the  "  Register  of  Pro- 
prietors" at  the  office  for  filing  specifications  in  Chancery,  and  until 
such  entry  the  grantee  is  to  be  deemed  the  sole  and  exclusive  pro- 
prietor of  the  letters  patent,  and  of  all  the  licenses  and  privileges 
thereby  given  and  granted:  Pat.  Law  Amend.  Act,  1852  (15  &  16 
Vict.  «.  83,  s.  35). 
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1.  Parties. 

Meaning  of 
"goodwffl.M 


Goodwill  may 
be  local  or 
personal: 


—  is  usually 
partly  local 
and  partly 
personal; 

— is  property 
which  may 
be  sold; 


LXXIIL 

ASSIGNMENT  of  Goodwill  (a)  and  Stock  in  Trade 
to  Two  Copartners. 

THIS  INDENTURE,  made  <fcc,  Between  A.  B.,  of  &c 
[vendor],  of  the  one  part;  and  C.  D.  and  E.  F.,  of  &c., 

(a)  Goodwill  means  every  positive  advantage  as  contrasted  with 
the  negative  advantage  of  the  owner  not  carrying  on  the  business 
himself  that  has  been  acquired  in  carrying  on  a  business  whether 
connected  with  the  premises,  or  with  the  name  of  the  firm,  or  with 
any  other  matter  carrying  with  it  the  benefit  of  the  business:  Churion 
v.  Douglas,  Johns.  188.  It  has  been  said  to  be  the  sum  of  money 
which  any  person  would  be  willing  to  give  for  the  ohanee  of  being 
able  to  keep  the  trade  oonneoted  with  the  place  where  it  has  been 
carried  on :  Austen  v.  Bops,  2  De  G.  and  J.  635. 

What  is  called  local  goodwill,  which  arises  from  the  habit  cus- 
tomers have  been  in  of  frequenting  the  same  place,  passes  naturally 
on  a  sale  with  the  premises  where  the  business  is  carried  on :  Chissum 
v.  Dewes,  5  Euss.  30  (though  the  local  goodwill  of  a  victualler's 
business  has  been  held,  under  peculiar  circumstances,  to  be  incident 
to  the  stock  in  trade  and  furniture,  and  not  to  the  house :  England 
v.  Downs,  6  Beav.  269) ;  but  what  is  called  personal  goodwill,  which 
is  nothing  else  than  the  power  to  recommend  the  customers  of  the  old 
concern  to  the  new  one  (2  M.  D.  &  De  G.  296,)  has  been  said  to  be 
incapable  of  sale  (see  Lord  Eldoris  observations  in  CruttweU  v.  Lye, 
17  Ves.  335 ;  1  Rose,  123 ;  and  see  4  Drew.  139),  and  does  not  pass  to 
the  assignees  in  bankruptcy :  Ex  parte  Thomas,  2  M.  D.  &  De  G. 
294.  In  most  cases,  however,  goodwill  is  partly  local,  and  partly 
pergonal. 

The  goodwill  of  a  trade  is  a  subjeot  of  sale,  and  property  which 
may  be  bequeathed,  and  assets  in  the  hands  of  a  personal  represen- 
tative :  1  Nev.  &  Per.  814 ;  Giblett  v.  Read*,  9  Mod.  459 ;  Worrell 
v.  Hand,  Peake,  N.  P.  C.  74 ;  Coslaks  v.  Till,  1  Russ.  376 ;  Dakin  v. 
Cope,  2  Russ.  170.  And  though  Lord  Eldon  doubted  whether  pro- 
fessional men  could  be  recommended  for  a  sum  of  money  paid  instead 
of  for  skill  in  their  profession,  1  Jac.  231,  it  is  now  well  established, 
that  the  goodwill  of  a  professional  business  is  a  subjeot  of  sale  equally 
with  the  goodwill  of  a  trade  :  Bunn  v.  Guy,  4  East,  190 ;  WhiUaker 
v.  Howe,  3  Beav.  383;  Nicholis  v.  Stretton,  7  Beav.  42;  Swallow 
v.  WaUingford,  12  Jur.  403 ;  and  see  Austen  v.  Boys,  24  Beav.  598 ; 
2  De  G.  &  J.  626. 
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ironmasters  and  colliery  proprietors,  and  copartners  [pur-      Prbokdrht 


LXXIII. 


GOODWILL 


chaser*],  of  the  other  part:   Whereas,  by  an  indenture 

In  the  absence  of  a  stipulation  to  the  contrary,  the  goodwill  of  a      ahd  stook  i* 

professional  partnership  survives  on  the  death  of  a  partner,  and  his  TRAP1, 

representatives  have  no  claim  on  his  copartners,  though  he  may  have  —belongs  to 

paid  a  large  premium:  Fair  v.  Pearce,  3  Madd.  74;  and  the  same  tbe  surviving 

or  con  turning 
rule  applies  to  a  retiring  partner:  Hall  v.  Hall,  20  Beav.  139,  and  partners. 

to  trade  partnerships :  Hammond  v.  Douglass,  5  Vee.  639 ;  hut  see 

Lord  EldoWt  remarks  in  Crawshay  v.  Collings,  15  Yes.  227.    Where 

the  widow  of  a  dentist,  being  his  exeoutrix,  and  some  of  his  patients 

for  her  sake  having  promised  to  support  a  competent  successor 

named  by  her,  sold  his  business,  and  undertook  to  recommend  the 

purchaser  to  her  Mends,  it  was  held  that  a  part,  if  not  the  whole,  of 

the  price  paid  belonged  to  her  husband's  estate :  Smale  v.  Graves, 

3  De  G.  &  S.  706 ;  but  the  goodwill  of  a  milliner's  and  dressmaker's 

business  carried  on  by  a  woman  before  her  marriage,  and  by  her 

husband  and  herself  after  the  marriage,  was  held  to 'survive  wholly 

to  her  on  his  death :  Morris  v.  Moss,  25  L.  J.  Ch.  194. 

Bo  far  as  goodwill  is  personal,  the  contract  for  sale  or  the  assign-  Specific  per- 
ment  must,  in  order  that  a  Court  of  Equity  may  be  able  to  decree  f°™*»<»  «f 
specific  performance,  or  secure  the  vendee  in  the  enjoyment  of  his  g&Le^fforiwill. 
purchase,  oontain  express  stipulations,  as  in  the  text,  on  the  part  of 
the  seller  to  do  or  abstain  from  doing  particular  acts :  Bozon  v. 
Farlow,  1  Mer.  459 ;  Ddkin  v.  Cope,  2  Rubs.  170 :  Whittaher  v. 
Howe,  supra ;  it  has  indeed  been  said,  that  a  Court  of  Equity  will 
not,  in  any  case,  compel  specific  performance  of  a  contraot  for  the 
sale  of  a  goodwill :  Baxter  v.  Conolly,  1  J.  &  W.  580 ;  Coslake  v. 
Till,  1  Buss.  378 ;  and  this  may  be  the  case,  on  account  of  the  uncer- 
tainly of  the  subject  matter,  where  the  goodwill  is  unconnected  with 
the  premises,  but  where  a  goodwill  is  mainly  or  entirely  annexed  to 
the  premises,  and  the  contract  is  for  the  sale  of  the  premises  and 
goodwill,  there  is  not  the  slightest  ground  for  doubt  that  such  a  con- 
traot is  a  fit  matter  for  a  decree  in  a  suit  for  specific  performance:  Per 
Kindersley,  V.  C,  in  Darbey  v.  Whitaker,  4  Drew.  134. 

A  contract  by  a  solioitor  to  recommend  to  his  clients  the  purcha- 
ser of  his  business  is  valid :  Bunn  v.  Guy,  4  East,  190 :  but  whether 
an  agreement  between  two  solicitors,  that  one,  on  retiring  from  the 
business,  shall  permit  the  other  to  carry  it  on  in  his  name,  be  or  be 
not  within  the  strict  policy  of  the  law,  it  seems  doubtful  whether  a 
Court  of  Equity  will  assist  it:  Thornbury  v.  BeviU,  1  Y.  &  C.  C.  C. 
554.  The  Court  has  decreed  specifio  performance  of  an  agreement  to 
sell  the  goodwill  of  a  trade,  and  the  exclusive  use  of  a  trade  secret 
connected  with  it :  Bryson  v.  Whitehead,  1  S.  &  8.  74 ;  and  see 
supra,  p.  129,  n.  (d),  and  Greer  v.  Folgham,  1  8.  &  8.  398 ;  Carter  v. 
Goetz,  2  Ke.  581. 
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5.  — of  vendor 
having  carried 
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books ; 

—of  vendor 
having  money 
owing  to  him 
on  securities, 


of  release  dated  &c,  grounded  on  a  lease  for  a  year,  and 
expressed  to  be  made  between  [parties],  the  dwelling-house, 
garden,  factory,  and  other  hereditaments  in  the  same  in- 
denture described,  situate  in  the  parish  of ,  in  the 

county  of ,  were  assured  and  limited  to  such  uses,  &c 

[Dower  uses  in  favour  of 'A.B.98upra,p.  308]:  And  whereas, 
under  an  indenture  of  lease,  dated  &c,  and  expressed  to 
be  made  between  [parties],  the  said  A.  B.  is  entitled  to  the 

messuages,  tenements,  and  hereditaments  in Street, 

in  the  parish   of  ,  in  the  county  of ,  in   the 

said  indenture  of  lease  described,  for  the  residue  of  a 
term  of  twenty-one  years,  computed  from  &c,  at  the  rent 
reserved  by,  and  subject  to  the  covenants  by  the  lessee  and 
conditions  contained  in  the  said  indenture  of  lease 
[similar  recital  of  another  lease,  dated  31  si  of  March, 
1855] :  And  whereas,  by  an  agreement  dated  &c,  and 
expressed  to  be  made  between  [parties]  the  said  [lessors] 
agreed  to  grant,  and  the  said  A.  B.  to  accept,  a  lease  for 
twenty-one  years  from  Midsummer-day  then  last  of  the 

lands  and  hereditaments  in  the  parish  of ,  in  the  said 

county  of ,  in  the  said  agreement  particularly  men- 
tioned, at  such  rents,  and  subject  to  such  covenants  and 
agreements  by  the  said  A.  B.,  as  are  in  the  said  agree* 
ment  particularly  mentioned:  And  whereas  the  said 
A.  B.  hath  heretofore  carried  on  the  business  of  an  iron- 
master, at aforesaid,  and  at  several  other  places  : 

And  whereas  the  said  A.  B.  is  possessed  of  and  entitled 
to  an  extensive  stock  in  trade,  consisting  of  materials  for 
manufacture,  manufactured  goods,  machinery,  and  imple- 
ments of  manufacture,  and  trade  fixtures,  furniture,  and 

other  articles  at aforesaid  and  in  other  places,  and 

is  also  entitled  to  book  debts  due  to  him  to  a  large  amount, 
and  to  a  sum  due  to  him  on  the  balance  of  his  account  at 
his  bankers:  And  whereas  the  particulars  of  the  said  book 
debts  due  to  the  said  A.  B.,  and  also  of  the  said  debts 
owing  by  the  said  A.  B.,  are  all  entered  in  and  appear  by 
the  books  of  account  of  the  said  A.  B. :  And  whereas 
the  said  A.  B.  is  entitled  to  divers  other  sums  due  to  him 
on  divers  securities,  including  a  debt  of  large  amount  due 
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from  X,  Y.,  Esq.,  and  secured  by  a  'mortgage :    And      Pbk»dk»t 

whereas  the  said  A.  B.  is  also  entitled  to  certain  con-  " 

tracts  or  orders  connected  with  the  said  business :  And       good*"* 

AKD  STOCK  IN 

whereas  the  said  A.  B.  is  desirous  of  retiring  from  the         thadb. 


said  business  of  an  ironmaster,  And  an  arrangement  hath  and  being 
been  entered  into  between  the  said  A.  B.  on  the  one  «Bt»iM  to 

contracts, 

part,  and  the  said  C.  D.  and  E.  F.  on  the  other  part,  for  6>  and  desiring 
the  retirement  of  the  said  A.  B.  from  the  said  business,  *°  r«tire  ^rom 
and  for  the  succeeding  of  the  said  C.  D.  and  E.  F.  to  the  favour  of 
same  in  all  its  branches ;  and  as  part  of  the  said  arrange-  P**5*1***8 '» 
ment,  it  was  agreed  that  the  said  A.  B.  should  in  con-  ^  i^ngement 

sideration  of  £ ,|  convey  the  said  freehold  heredita-  for  the  purpose ; 

ments  comprised  in  the  said  indenture  of  the day  of 

>  unto  and  to  the  use  of  the  said  C.  D.  and  E.  F., 

their  heirs  and  assigns,  and  should,  in  consideration  of 

£ ,  assign  the  said  leasehold  premises  comprised  in 

the  said  indenture  of  the day  of  ,  to  the  said 

G.  D.  and  E.  F.,  their  executors,  administrators,  and 

assigns,  and  should  in  consideration  of  £ assign  the 

said  leasehold  premises  comprised  in  the  said  indenture 

of  the day  of to  the  said  C.  D.  and  E.  F., 

their  executors,  administrators,  and  assigns,  and  should 
in  consideration  of  £ assign  the  said  premises  com- 
prised in  the  said  agreement  of  the day  of ,  to 

the  said  C.  D.  and  E.  F.,  their  executors,  administrators, 
and  assigns,  and  should  also  assign  to  the  said  G.  D.  and 
E.  F.,  their  executors,  administrators,  and  assigns,  all  the 
stock  in  trade,  consisting  of  the  particulars  hereinbefore 
.  mentioned,  to  which  the  said  A.  B.  is  entitled  as  afore- 
said, and  all  the  said  contracts  and  orders  connected  with 
the  said  business,  and  the  full  benefit  thereof,  and  all  the 
book  and  other  debts  due  to  the  said  A.  B.  as  aforesaid, 
and  all  the  securities  for  the  same  (except  the  said  debt 
due  from  the  said  X.  Y.,  and  the  securities  for  the  same), 
and  should  also  transfer  the  said  balance  due  to  him  the 
said  A.  B.  on  his  account  at  his  bankers  ;  and  as  further 
part  of  the  said  agreement  it  was  agreed,  that  the  said 
C.  D.  and  E.  F.  should  by  their  joint  and  several  covenant 
secure  to  be  paid  to  the  said  A.  B.  an  annuity  of  £800 
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daring  his  life,  And  that  the  said  C.  D.  and  E.  F.  should 
by  their  joint  and  several  covenant  secure  to  the  said 
A.  B.,  his  executors  or  administrators,  the  payment,  at  or 
before  the  expiration  of  seven  years  from  the  death  of 
the  said  A.  B.,  of  the  sum  of  £5000  with  interest  for  the 
same  in  the  meantime  after  the  rate  of  5  per  cent,  per 
annum,  And  that  the  said  C.  D.  and  E.  F.  should  imme- 
diately before  the  execution  of  these  presents  pay  the 
further  sum   of   £20,000   (including  the   said   sums  of 

£ ,  £ ',  £ ,  and  £ ,  agreed  to  be  paid  as 

the  consideration  for  the   said  freehold  and   leasehold 

premises  as  aforesaid)  into  the  hands  of  W.  C,  of , 

p.  W.,  of ,  and  R  H.,  of ,  to  be  by  them  held 

upon  the  trusts  hereinafter  referred  to,  And  as  farther 
part  of  the  said  arrangement  it  was  agreed,  that  the  said 
C.  D.  and  E.  F.  should  indemnify  the  said  A.  B.  in  man- 
ner hereinafter  appearing  against  all  the  debts  and  liabi- 
lities which  by  the  said  books  of  account  of  the  said  A.  B. 
appear  to  be  due  from  the  said  A.  B.,  or  to  which  by  the 
said  books  he  appears  to  be  liable  (including  the  said 
contracts  and  orders),  all  which  said  books  of  account 
before  the  execution  of  these  presents  have  been  delivered 
to  the  said  C.  D.  and  E.  F.,  and  are  respectively  as  fol- 
lows (that  is  to  say)  [set  them  out],  And  as  further  part 
of  the  said  arrangement,  it  was  agreed  that  these  presents 
should  contain  the  several  other  covenants,  clauses,  and 
stipulations  hereinafter  contained :  And  whereas  the 
said  arrangement  has  been  effectuated  as  to  the  said  free- 
hold and  leasehold  hereditaments  by  several  indentures 
bearing  even  date  with  and  executed  before  the  execution 
of  these  presents :  And  whereas,  for  further  effectuating 
the  said  arrangement,  the  said  A.  B.  hath  this  day  trans- 
ferred the  balance  belonging  to  him  at  his  bankers  to  the 
account  of  the  said  C.  D.  and  E.  F.:  And  whereas,  for 
further  effectuating  the  said  arrangement,  the  said  A.  B* 
hath  before  the  execution  of  these  presents  delivered  and 
made  over  to  the  said  C.  D.  and  E.  F.  all  the  bills,  bonds, 
notes,  and  other  securities  whatsoever,  for  all  those  of  the 
debts  due  to  the  said  A.  B.  in  respect  of  his  said  business 


CONVEYANCES   ON    SALES.  515 

or  otherwise,  for  which  the  said  A.  B.  held  any  security      Prwjbdeht 

L  XXIII 

other  than  the  securities  for  the  said  debt  from  the  * 

said  X.  Y.:  And  whbreas  for  further  effectuating  the       goodwill 
said  arrangement,  the  said  C.  D»  and  E.  F.  have,  by  an         tradi. 
indenture  bearing  even  date  with  these  presents,  and  ex-      , 
pressed  to  be  made  between  the  said  G.  D.  and  E.  F.  of  nantin*  to  pay 
the  one  part,  and  the  said  A.  B»  of  the  other  part,  jointly  annmty» 
and  severally  covenanted  with  the  said  A.  B.,  his  execu- 
tors and  administrators,  that  they  the  said  C.  D.  and 
E.  F.,  or  one  of  them,  their  or  some  or  one  of  their  heirs, 
executors,  or  administrators,  will  pay  unto  the  said  A.  B. 
or  his  assigns  during  his  life  an  annuity  of  £800  by  equal 

half-yearly  payments,  on  the day  of and  the 

day  of -  in  every  year,  without  any  deduction,  and  will 

make  the  first  half-yearly  payment  of  the  said  annuity  on 

the  *— —  day  of- next,  if  the  said  A.  B.  shall  be  then  —***  s*088 

sum : 

living :  And  whereas  [similar  recital  of  a  deed  of  covenant 

of  even  date  for  payment  of  the  £6000] :  And  whereas,  for  —by  payment 

further  effectuating  the  said  arrangement,  the  said  sums  cipal  soma. 

of  £  "■■',  £— — -,  £ ■       ,  and  £ — — ,  so  expressed  to  be 

paid  to  the  said  A.  B.  in  the  said  several  indentures  of 

even  date  with  these  presents  as  aforesaid,  together  with 

the  further  sum  of  £ — — ,  making  together  the  sum  of 

£20,000  (b)9  have  with  the  privity  and  at  the  request  of 


(b)  Goodwill  is  "property"  within  the  meaning  of  the  Stamp  Stamp  duties 
Laws,  and  is  liable  to  ad  valorem  duty  on  conveyance :  Attorney  Ge-  °J  *J*?n-ne,lti 
neral  v,  Potter,  33  L.  T.  269  ;  S.  C,  18  Jnr.  778 ;  6.  C,  nom.  Be      g     ™  ' 
Potter's  Deed,  2  Com.  L.  Rep.  1131,  in  effect  over-ruling  Warren  v. 
Howe,  2  B.  &  C.  281,  and  exposing  the  parties  to  and  the  attornies 
and  persons  employed  in  the  preparation  of  many  deeds  of  assign- 
ment of  goodwill  previously  executed,  to  penalties  and  disabilities  for 
not  having  stated  on  the  faoe  of  the  conveyance  the  fall  consideration 
money  (see  48  Geo.  3,  o.  149). 

The  Act  17  &  18  Yict.  o.  83,  s.  19,  relieves  the  parties  to  and  con- 
cerned in  the  preparation  of  such  deeds,  made  and  bearing  date  on 
or  before  the  15th  of  June,  1854,  from  these  penalties  and  disabili- 
ties, and  renders  such  deeds  available  in  evidence,  notwithstanding 
they  may  be  insufficiently  stamped* 

In  an  assignment  of  goodwill  the  covenants  on  the  part  of  the 
vendor  are  in  truth  the  essenoe  of  the  deed ;  the  mere  assignment  is 

l  l  2 
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the  said  A.  B.,  been  paid  by  the  said  C.  D.  and  E.  F.  to 
the  said  W.  C,  P.  W.,  and  R  H.,  at  or  before  the  execu- 
tion of  these  presents,  upon  the  trusts  upon  which  the 
said  sum  of  £20,000  is  agreed  to  be  held,  being  intended 
to  be  declared  by  a  separate  deed  intended  to  bear  even 
date  with  these  presents  :  NOW  THIS  INDENTURE 
WITNESSETH,  that,  for  further  effectuating  the  said 
arrangement,  and  in  consideration  of  the  premises  and  of 
the  covenants  and  agreements  hereinafter  entered  into  by 
the  said  C.  D.  and  E.  F.,  He  the  said  A.  B.  doth  hereby 
assign  unto  the  said  C.  D.  and  E.  F.,  their  executors, 
administrators,  and  assigns,  All  that  the  interest  or 
goodwill  of  him  the  said  A.  B.  of,  in,  or  concerning 
the  said  business  of  an  ironmaster,  and  of,  in,  or  con- 
cerning all  other  the  businesses,  trades,  or  manufactures 
heretofore  carried  on  by  the  said  A.  B.  in  connection 
with  or  as  subsidiary  to  the  said  business  of  an  iron- 
master, or  in  anywise  relating  thereto  (c) ;  And  also  all  the 
book  and  other  debts  due  or  owing  to  him  the  said  A.  B., 
and  the  securities  for  which  have  been  delivered  and  made 
over  to  the  said  C.  D.  and  E.  F.  as  aforesaid ;  And  all 
the  securities  for  the  said  debts  respectively,  or  any  of 
them,  and  the  full  benefit  thereof;  And  all  the  contracts 
and  engagements  entered  into  with,  and  orders  given  to, 
the  said  A.  B.,  and  the  full  benefit  and  profit  arising 
therefrom ;  And  all  the  goods,  wares,  merchandise,  stock 
in  trade,  machinery,  and  implements  of  manufacture, 
and  trade  fixtures,  furniture,  articles,  effects,  and  things 
belonging  to  him  the  said  A.  B.  in  respect  of  his  said 

of  small,  if  of  any,  virtue :  and  a  deed  simply  containing  covenants 
similar  to  those  in  the  text  would  not  be  ohargeable  with  ad  valorem 
duty  on  the  consideration  for  the  covenants. 

Whether  a  release,  as  distinguished  from  an  a$sxgnrMnti  of  his 
interest  in  goodwill  by  an  outgoing  to  a  continuing  partner,  and  a 
deed  admitting  a  new  partner  into  a  firm  in  consideration  of  a  pre- 
mium, are  chargeable  with  ad  valorem  duty  is  questionable. 

(c)  The  words  relating  to  the  connected  or  subsidiary  businesses 
are,  of  course,  frequently  inapplicable.  The  deeds  from  which  the 
Precedent  in  the  text  was  taken  related  to  a  business  of  a  very  ex- 
tensive nature  and  consisting  of  several  distinot  branches. 


AND  STOCK  IN 
TRADE. 

9.  Habendum. 
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business  of  an  ironmaster,  or  used  in  or  belonging  to  the      Prkcsmsm 
same,  or  the  places  where  the  same  is  carried  on ;  And        LXXI1L 
all  the  estate,  right,  and  interest  of  him  the  said  A.  B.  in       goodwill 
and  to  the  said  premises :  To  have  and  to  hold  all  the 
said  premises  hereinbefore  expressed  to  be  hereby  assigned 
Unto  the  said  C.  D.  and  E.  F.,  their  execjitors,  adminis- 
trators, and  assigns :  And  for  better  and  more  effectually  10.  Power  of 
receiving  and  getting  in  the  said  several  debts,  effects,  and  *    mey" 
premises,  and  enforcing  the  said  contracts  and  engage- 
ments, and  every  or  any  of  them,  he  the  said  A.  B.  doth 
hereby  appoint    the   said   C.   D.   and  E.   F.,   and  the 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  and  their  or   his    nominees  or  nominee, 
substitutes    or   substitute,   the   attorneys   and  attorney 
of  him   the   said  A.  B.  (d),  in   his  name,  but  for  the 


(d)  "With  respect  to  powers  of  attorney,  see  ante,  Yol.  1,  p.  408,  n.  Powers  of 
(a).    Even  in  the  absence  of  express  authority,  a  power  to  do  any  attorney  -ivecea- 
aot  implies  an  authority  to  do  whatever  is  necessary  or  expedient  JJS^  °n  * 
for  performing  that  aot:  Randall  v.  Harvey,  2  Roll.  Rep.  390; 
Howard  v.  Baillie,  2  H.  Bl.  618 ;  Ex  parte  Crowther,  4  Dea.  &  Ch.  31 ; 
Re  Sampson,  3  Dea.  &  Ch.  198 ;  but  the  form  in  common  use  ex- 
pressly grants  all  necessary  authorities,  as  in  the  text.    A  power  of 
attorney,  however,  to  do  a  particular  aot  followed  by  general  words  is 
not  to  be  extended  beyond  what  is  necessary  for  doing  the  particular 
act:  Perry  v.  Holl,  29  L.  J.,  Ch.,  677.       A  power  of  attorney 
given  for  a  valuable  consideration  is  irrevocable :  Pearson  v.  Ami- 
cable Society,  27  Beav.  229 :  see  too  30  Beav.  98. 

A  power  to  receive  debts  does  not  authorise  the  attorney  to  in-   Power  to  receive 
dorse  or  negotiate  bills  in  the  name  of  the  prinoipal :  Kilgour  v.  -Fin-  debts  4°°*  "ot 
lyson,  1  H.  Bl.  155  ;  Murray  v.  East  India  Company,  5  B.  &  Aid.   fadorseiaentof 
204,  211 ;  Hogg  v.  Snaith,  1  Taunt  347 ;   Smith  v.  Winter,  4  M.  &  bills. 
W.  461 ;  and  it  seems  that  such  an  extension  of  the  power  will  not 
be  implied  by  evidenoe  of  the  usage  of  attorneys  acting  under  like 
power :  Hogg  v.  Snaith,  ubi  supra  ;  see,  however,  Tomkin  v.  FuUer, 
3  Doug.  300.    And  no  general  words  will  give  such  an  extension  to 
the  power,  for  general  words  must  be  oonstrued  in  reference  to  the 
subject-matter  of  the  power,  and  as  only  giving  such  powers  as  were 
incidental  to  the  business  in  hand :  Hay  v.  Ooldsmid,  2  Smith,  79; 
Attwood  v.  Manning,  7  B.  &  C.  278  ;  1  Man.  &  By.  66 ;  Withering- 
ton  v.  Herring,  5  Bing.  442;   S.  C,  3  Moo.  &  Pay.  80;  Esdaile  v. 
La  Nauze,  1  Tou.  &  Col.  394. 
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benefit  of  the  said   C  D.  and  E.  F.,  their  executors, 
administrators,  and   assignB,  to   demand,  call  in,   and 
receive  the  said    debts,  effects,  and  premises,  and  in 
case  of   the    non-payment,    non-deHvery,    or    non-per- 
formance thereof,   to  commence  and  prosecute  at  law 
and    in  equity  all    actions,  suits,  and  proceedings  for 
obtaining  the  payment,  delivery,  or  performance  thereof 
respectively* and  to  sign,  subscribe,  or  indorse  the  name 
of  the  said  A.  B.  to  every  or  any  bill  or  note,  the  indorse- 
ment or  acceptance  of  which  by  the  said  A.  B.  shall  be 
necessary  or  convenient,  and  generally  in  relation  to  the 
premises  to  execute  and  do  all  such  instruments  and 
things  as  they  or  he  shall  think  expedient,  as  fully  and 
effectually  as  the  said  A.  B.  might  have  done  if  these 
presents  had  not  been  made  and  executed  /And  for  the 
considerations  aforesaid,  he  the  said  A.  B.  doth  hereby, 
for  himself,  his    heirs,   executors,   and  administrators, 
covenant  with  the  said  C.  D.  and  E.  F.,  their  executors 
and  administrators,  that  he  the  said  A.  B.  hath  not  con- 
tracted any  debt,  or  become  bound,  bail,  or  security,  or 
liable  to  pay  any  debt  or  sum  of  money  which  does  or 
may  charge  or  affect  the    said  premises  hereinbefore 
expressed  to  be  hereby  assigned,  or  any  part  thereof 
respectively,  or  for  the  recovery  whereof  the  said  C.  D. 
and  E.  F.,  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  may  be  sued  or  prosecuted 
in  any  court  of  law  or  equity  except  such  debts  as  are 
entered,  and  now  appear  to  be  due  or  owing  in  the  said 
books  kept  by  the  said  A.  B.  for  that  purpose,  and  which 
have  been  delivered  by  the  said  A.  B.  to  the  said  C.  D. 
and  E.  F.  as  aforesaid ;  And  that  all  the  debts  which 
by  the  said  books  of  account  appear  to  be  due  to  the  said 
A.  B.,  and  also   all  other  the  debts,  the  securities  for 
which  have  been  delivered  over  by  the  said  A.  B.  to  the 
said  C.  D.  and  E.  F.  as  aforesaid,  are  justly  owing  to  the 
said  A.  B. ;   And   that  the  said  contracts  and  orders 
hereinbefore  expressed  to  be  hereby  assigned  are  subsist- 
ing contracts  and  orders,  and  in  nowise  vacated  or  coun- 
termanded;   And    that  he  the  said  A.  B.    hath  not 
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assigned,  released,  discharged,  or  received  any  of  the  said  Pjucbmht 

debts,  effects,  and  premises,  or  done  anything  whereby  LXXIIX* 

the  same  or  any  of  them  may  be  impeached,  discharged,  goodwill 

or  incumbered  in  anywise  howsoever;  And  that  he  the  *  trade?1* 

said  A.  B.,  his  executors  or  administrators,  will  ratify,  _to  ^finn — 

confirm,  and  allow  all  that  the  said  G.  D.  and  E.  F.,  acts  of  pur- 

or  either  of  them,  their  or  either  of  their  executors,  ad-  c      n ' 
ministrators,  or  assigns,  or  their  or  any  of  their  nominee 
or  nominees,  substitute  or  substitutes,  shall  lawfully  do 
or  cause  to  be  done,  or  purport  to  do  or  cause  to  be  done, 

in  or  about  the  premises ;  And  will  at  all  times,  at  the  -for  fnrther 

assurance « 

cost  of  the  said  C.  D.  and  E.  F.,  or  either  of  them,  their 
or  either  of  their  executors,  administrators,  or  assigns, 
execute  and  do  every  such  assurance  and  thing  for  the 
further  or  more  perfectly  assuring  all  or  any  of  the  said 
premises  unto  the  said  C.  D.  and  E.  F.,  their  executors, 
administrators,  and  assigns,  and  enabling  them  or  any  of 
them  to  obtain  possession  of  and  quietly  enjoy  the  same, 
as  they  or  any  of  them  shall  reasonably  require  ;  and  in 
particular  will  do  all  things  necessary  or  convenient  for 
putting  the  said  C.  D.  and  E.  F.,  their  executors,  admini- 
strators, and  assigns,  in  possession  of  the  full  benefit  of 
the  said  goodwill  hereinbefore  expressed  to  be  hereby 
assigned,  and  for  that  purpose  will  introduce  and  recom- 
mend them  to  the  customers  and  connexions  in  business 
of  the  said  A.  B.,  as  the  said  G.  D.  and  E.  F.,  or  either 
of  them,  shall  reasonably  require ;.  And  moreover,  that  —not  to  revoke 
he  the  said  A.  B.,  his  executors  or  administrators,  will  J^bta!  °r "  **** 
not  revoke  any  of  the  powers  or  authorities  hereby  given 
to  the  said  C.  D.  and  E.  F.,  or  either  of  them,  or  their  or 
either  of  their  executors  or  administrators,  or  their  or  any 
of  their  substitutes, .  nor  receive,  compound,  or  release 
any  of  the  debts,  effects,  or  premises  hereinbefore  ex- 
pressed to  be  hereby  assigned,  nor  compound,  release, 
or  become  nonsuit  in  any  action  or  suit  which  may  be 
brought,  commenced,  or  prosecuted  for  or  in  respect  of  the 
same  or  any  part  thereof,  nor  do  anything  whereby  the 
recovery  of  the  same  premises  or  any  part  thereof  may 
be  impeded,  delayed,  or  prevented,  nor  interfere  or  inter- 
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13.  Vendor  not 
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meddle  with  the  same  premises  further  or  otherwise  than 
the  said  C.  D.  and  E.  F.,  their  executors,  administrators, 
or  assigns,  shall  direct  or  require :  AND  THIS  INDEN- 
TURE ALSO  WITNESSETH,  that,  for  further  effec- 
tuating the  said  arrangement,  and  in  consideration  of  the 
premises,  they  the  said  C.  D.  and  E.  F.  do  hereby  for 
themselves,  their  heirs,  executors,  and  administrators, 
and  as  separate  covenants  each  of  them  doth  hereby  for 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  A.  B.,  his  executors  and  administrators,  that 
they  the  said  C.  D.  and  E.  F.  or  one  of  them,  their  or 
some  or  one  of  their  heirs,  executors,  or  administrators, 
will  forthwith  pay  every  debt  and  sum  of  money  appear- 
ing in  the  said  books  of  account  delivered  by  the  said 
A.  B.  to  the  said  G.  D.  and  E.  F.,  to  be  owing  from  or 
by  the  said  A.  B. ;  And  will  at  all  times  keep  the  said  A.  B., 
his  heirs,  executors,  and  administrators,  indemnified 
against  all  proceedings,  costs,  damages,  claims,  demands, 
and  liabilities,  by  reason  of  the  non-payment  of  any  such 
debt  or  sum  of  money,  or  any  part  thereof,  or  by  reason 
of  any  proceeding,  claim,  or  demand  which  may  be 
brought  or  prosecuted  in  the  name  of  the  said  A.  B.,  by 
virtue  of  any  power  or  authority  by  these  presents  given 
to  the  said  C.  D.  and  E.  F.,  or  either  of  them,  their  or 
either  of  their  executors,  administrators,  or  assigns,  or 
any  other  person  or  persons :  Provided  always  (e),  and 


Covenant  to  (*)  A  proviso  to  this  effect  should  always  be  inserted,  unless  it  be 

pay  not  qualified  intended  that  the  covenantor  should  immediately  pay  the  debts. 


by  covenant  to 
indemni; 


nant 
ify. 


For  where  a  person  sold  an  estate  whioh  was  charged  with  annuities, 
but  whioh  he  was  not  personally  liable  to  pay,  and  took  a  covenant 
from  the  purchaser  to  pay  the  annuities,  and  indemnify  the  vendor 
against  them,  it  was  held,  that  the  vendor  oould  sustain  an  action  for 
non-payment  of  the  annuities  without  shewing  that  he  had  been 
damnified  by  the  non-payment :  Sawardv.  Anstey,  2  Bing.  519;  S.C., 
10  J.  B.  Moore,  55.  And  of  course,  if  there  be  simply  a  covenant 
to  pay,  and  no  covenant  to  indemnify,  the  covenantee  can  enforce 
immediate  payment:  Lethbridge  y.  Mytton,  2  B.  &  Ad.  772.  So, 
too,  where  in  a  deed  an  agreement  was  recited  that  A.  B.  should 
convey  certain  estates  to  0.  D.,  and  that  C.  D.  in  consideration 
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it  is  hereby  agreed  and  declared,  that  the  said  A.  B.,  his 
executors  or  administrators,  shall  not  be  entitled  to  re- 
quire payment  of  any  debt  hereinbefore  covenanted  to  be 
paid  by  the  said  C.  D.  and  E.  F.,  so  long  as  the  said 
A.  B»,  his  heirs,  executors,  and  administrators  shall  be 
indemnified,  according  to  the  covenant  last  hereinbefore 
contained;  And  for  further  effectuating  the  said 
arrangement  (/),  he  the  said  A.  B.  doth  hereby,  for  him- 


Precedent 
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GOODWILL 
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TRADE. 

ment  of  debts 
bo  long  as  he  is 
indemnified. 

14.  Covenant 
by  vendor  not 
to  carry  on  trade 
within  a  speci- 
fied distance. 


thereof  should  pay  certain  debts ;  and  accordingly  a  conveyance  of  .     . 

the  estate  was  made,  and  C.  D.  covenanted  to  indemnify  A.  B.  &***'*' 
against  the  debts :  it  was  held,  that  the  covenant  must  be  construed         ?fl .    /  jy 

as  a  covenant  not  merely  to  indemnify  against  but  also  to  pay  the  2*  ^£*^*r*  fSlcAl  //  Z* 
debts :  Carr  v.  Roberts,  5  B,  &  Ad.  78.  See,  too,  Huntley  v.  San* 
derson,  1  Cr.  &  Mee,  457*  A  right  to  sue  upon  an  indemnity 
against  costs  does  not  arise  until  payment  of  the  costs  by  the  indem- 
nified party :  1  Per.  &  D.  502.  As  to  the  extent  of  an  indemnity, 
see  10  M*  &W»  285. 

(/)  The  sale  of  a  trade  with  the  goodwill  does  not  prevent  the   The  sale  of  a 
vendor's  setting  up  again  in  a  similar  trade,  without  express  cove*   SJ^JenTtJie 
nant,  or  fraud  by  representing  it  as  a  continuation  of  the  old  trade,   8eiier  from 
or  by  oonduot  encouraging  others  to  involve  themselves,  in  the  con- 
fidence that  he  would  not  trade  again :  Cruitwell  v.  Lye,  17  Yes. 
335 ;  Shackle  v.  Baker,  14  Ves.  468 ;  see,  too,  Kennedy  v.  Lee,  3 
Mer.  441,  452 ;  and  therefore  the  assignment  of  a  goodwill  should, 
for  the  purchaser's  protection,  contain  stipulations  prohibiting  the 
seller  from  carrying  on  a  similar  business  within  certain  limits. 
Such  stipulations  are  restraints  on  trading;  and  it  has  long  been 
settled  that  voluntary  restraints  on  trading  by  agreement  between 
parties,  if  they  amount  to  a  general  restraint  on  trading  by  either  be7or  goooT 
party,  are  void ;  but  particular  restraints  of  trading,  if  made  upon   consideration 
a  good  and  valuable  consideration,  and  so  as  the  restraint  be  rea-  &nd  reft80naWe' 
sonable,  are  valid :  Mitchell  v.  Reynolds,  1  P.  Wins.  181,  in  which 
most  of  the  earlier  oases  are  cited. 

The  consideration  required  is  simply  a  good  and  valuable  oonsi-  The  conridera- 
deration,  such  as  would  support  a  oon tract  not  under  seal :  the  Court  tioa  required, 
will  not  examine  the  adequacy  of  its  value :  Hitchcock  v.  Coker,  1 
Nev.  ft  Per.  796 ;  Leighton  v.  Wales,  3  M.  &  W.  545 ;  Archer  v. 
March,  2  Nev.  ft  Per.  562 ;  it  is  sufficient  that  there  be  a  legal  con- 
sideration, and  of  some  value  :  Hitchcock  v.  Coker,  6  Ad.  &  E.  438 ; 
Archer  v.  Marsh,  Id.  959 ;  Mallan  v.  May,  13  M.  ft  W.  551 ;  Green 
v.  Price,  Id.  698 ;  PUkington  v.  Scott,  15  M.  ft  W.  657 ;  Sainter  v. 
Ferguson,  7  C.  B.  716. 
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self,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  G.  D.  and  E.  F.,  their  executors  and  ad- 


The  question,  What  is  a  reasonable  restraint,  has  given  rise  to 
much  litigation.  The  test  to  be  applied  is,  whether  the  restriction 
imposed  is  suoh  only  as  to  afford  a  fair  protection  to  the  interests  of 
the  party  in  whose  favour  it  is  given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public.  Whatever  restraint  is  larger 
than  the  necessary  protection  of  the  party  can  be  of  no  benefit  to 
either ;  it  can  only  be.  oppressive,  and  if  oppressive  it  is  in  the  eye  of 
the  law  unreasonable*  Whatever  is  injurious  to  the  interest  of  the 
public  is  void  on  the  grounds  of  public  policy :  7  Bing.  743 ;  11 1L  & 
W.  663;  5  M.  &  W.  661 ;  6A,  &  £.  438,  1446;  2  M.  &  Gr.  32. 

Whether  a  contract  in  restraint  of  trade  be  reasonable  or  not  k  a 
question  of  law,  to  be  determined  by  the  judge,  and  not  a  matter  of 
fact  to  be  left  to  a  jury:  MaUan  v.  May,  11  1L  &  W.  653 ;  but  see 
11  Exoh.  199. 

It  has  been  said,  that  an  agreement  in  restraint  of  trade  is  good  if 
it  is  partial  as  to  either  time  or  space:  10  Q,.  B.  88;  but  except 
Whittaker  v.  Howe,  3  Beav.  383,  where  an  agreement  not  to  practise 
as  a  solicitor  in  any  part  of  Great  Britain  for  twenty  years  was  held 
binding,  there  does  not  appear  to  be  any  case  in  which  an  agreement 
in  restraint  of  trading  limited  only  in  respect  of  time  has  been  held 
valid.  In  Ward  v.  Byrne,  5U.&W.  648,  suoh  an  agreement, 
though  extending  over  no  longer  a  period  than  two  -years,  was  held 
to  be  void,  on  the  express  ground  that  it  was  unlimited  in  point  of 
space,  and  in  an  unreported  case  (Leather  Cloth  Company  Limited 
v.  Dodge,  26  January,  1860)  Wood,  V.  C,  expressly  decided  that  the 
restriction  must  be  limited  in  space.  The  soundness  of  the  decision 
in  Whittaker  v.  Howe  was  questioned  by  Patteson,  J.,  10  Q.  B. 
353 ;  and  see  2  M.  &  Gr.  33. 

Agreements  in  restraint  of  trading  within  reasonable  limits  of  space 
are  valid :  The  Case  of  the  Tailors  of  Ipswich,  11  Rep.  53 ;  Mitchell 
v.  Reynolds,  1  P.  Wms.  181 ;  Procter  v.  Sargent,  2  M.  &  Gr.  38; 
although  unlimited  in  time:  Chesman  v.  Nainhy,  2  Str.  739; 
S.  C,  1  Bro.P.  C.  234;  Bunnv.  Quy, 4 East,  190 ;  Wickenev.  Beans, 
3  Y.  &  J.  318;  Hitchcock  v.  Colter,  6  A.  &  E.  438;  Leighton 
v.  Wales,  3  M.  &  W.  545 ;  Archer  v.  Marsh,  6  A.  &  E.  959 ;  8.  C, 
2  Nev.  &  P.  566  ;  Atkyns  v.  Kinnier,  4  Exoh.  776 ;  Hastings  v. 
Whitley,  2  Exch.  611  ;  Pemberton  v.  Vaughan,  10  Q.  B.  87;  Ward 
v.  Byrne,  5  M.  &  W.  560  ;  JEhes  v.  Crofts,  10  C.  B.  241 ;  see,  how- 
ever,  Gunmakers  Company  v.  Fell,  Willes,  388 ;  but  if  the  Hrnits  of 
space  be  unreasonable,  it  seems,  as  already  mentioned,  that  the 
agreement  cannot  be  supported  by  the  fact  that  it  is  limited  in  time : 
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rninistrators,  thai  he  the  said  A*  B.  will  not  at  any  time      Pmotokht 
hereafter,  either  solely,  or  jointly  with  or  as  agent  for 
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Ward*.  Byrne,  6  M.  &  W.  648 ;  Hinde  v.  Gray,  1  M.  &  Gr.  195 ; 
Proctor  v.  Sargent,  2  M.  &  Gr.  20 ;  S.  C,  2  Scott,  N.  R.  289 ;  a  limit 
of  time  may,  however,  make  the  limit  of  space  reasonable :  Proctor 
y.  Sargent,  supra ;  bat  see  Cook  v.  Calcraft,  2  W.  Bl.  866. 

la  the  following  instances,  in  which  the  businesses  sold  are  ar-  Restrictions 
ranged  alphabetically,  the  restrictions  were  held  to  be  reasonable :  an  he"* reMonaWe* 
apothecary,  20  miles,  Howard  v.  Young,  2  Chitt,  407  :  an  attorney, 
150  miles,  Bunn  v.   Ouy,  4  East,  198;  Great  Britain,  'during  20 
years,  Whittaker  y.  Howe,  3  Bear.  395 :  a  baiter,  a  parish,  MitcheU 

y.  Reynolds,  1  P.  Wms.  181 ; ,  1  mile,  JRannie  y.  Irvine,  7  M.  & 

Gr.  969 :  a  brandy  merohant,  London  and  Westminster,  or  5  miles 
thereof,  Hardy  y.  Martin,  1  Cox,  26 :  a  butcher,  5  miles,  Hives  y. 
Crofts,  10  G.  B.  241 :  a  carrier,  the  road  between  Swaffham  and 
London,  Archer  y.  Marsh,  2  Nev.  &  P.  562 ;  and  see  OrutweU  y. 
Lye,  17  Yes.  336,  and  WaUis  v.  Bay,  2  M.  &  W.  273 :  a  chemist, 
Taunton,  or  3  miles  thereof,  1  Nev.  &  Per.  797 :  coach  proprietors, 
the  road  between  Beading  and  London,   Williams  v.    WiXUams,  2 

Swanst.  253 ; ,  the  road  between  London  and  Croydon,  during 

certain  hours,  Leighton  y.  Wales,  3  M.  &  W.  645 :  a  dentist,  London, 
MaUan  y.  May,  11  M.  ft  W.  653 :  a  dyer,  50  miles,  Brysonw.  White- 
head,  1  S.  &  S.  74 :  a  general  merohant  or  carrying  on  "  any  trading 
establishment,"  a  considerable  section  of  Cornwall,  Avery  y.  Lang-' 
ford,  Kay,  663':  a  gingerbeer  maker,  1  mile,  Pemberton  v.  Vaughan, 
10  0,.  B.  87  :  a  horse-hair  manufacturer,  200  miles  from  Birmingham, 
Harris  v.  Parsons,  1  N.  R.  175 :  a  linendraper,  half  a  mile  of  the 
purchaser's  present  or  any  future  house,  Chesman  v.  Ndinby,  2  Str. 

739 ;  S.  C,  2  Lord  Raym.  1456,  and  1  Bro.  P.  C.  234 ; ,  3  miles, 

Bawlinson  v.  Clarke,  14  M.  &  W.  187 :  a  milkman,  3  miles  for  2 
years,  Benwell  v.  Inns,  24  Bear,  307 ;  5  miles,  for  24  months, 
Procter  v.  Sargent,  2  Scott,  N.  R.  289 ;  S.  C,  2  M.  &  Gr.  20 :  a 
perfumer,  London  and  Westminster,  Qreen  v.  Price,  13  M.  &  W. 
695 ;  Price  v.  Qreen,  16  M.  k  W.  346 :  a  provision  broker,  London, 
Scott  y.  Macintosh,  1  V.  4  B.  603 :  a  publican,  half  a  mile,  Leigh  v. 
Hind,  4  Man.  &  By.  579 :  a  publisher's  canvasser,  160  miles  of  the 

London  General  Post-Office,  Tallis  y.  TaUis,  1  El.  &  Bl.  391 ; , 

Edinburgh  or  Dublin,  or  within  160  miles  of  either  of  them,  or  any 
place  in  Great  Britain  or  Ireland  where  the  purchaser  or  his  succes- 
sors might  at  such  time  carry  on  the  trade,  or  might  have  carried  it 
on  within  6  months  preceding :  lb. :  a  solioitor,  a  parish,  or  within 
21  miles  of  it:  Bendy  v.  Henderson,  11  Exch.  194:  a  surgeon,  2 
miles  and  a  half;  Atkyns  v.  Kinnier,  4  Exch.  776 ;  5  miles,  Giles  y. 
Hart,  8  W.  R.  74 ;  ,  7  miles,  Sainter  v.  Ferguson,  7  C.  B.  716  ; 
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any  other  person  or  persons,  directly  or  indirectly  carry 
on,  or   be  engaged,  or  concerned,  or  interested  in  the 


S.  C,  1  M.  &  Gor.  286 ;  ,  10  miles,  Davis  v.  Mason,  5  T.  B. 

118 ;  ,  12  miles,  Reynolds  v.  Bridge,  6  E.  &  B.  528,  a  wine  and 

spirit  merchant,  3  Welsh  oounties,  Turner  v.  Evans,  2  De  G.  M.  & 
G.  740.  See,  also,  Homer  v.  Ashford,  3  Bing.  322 ;  Wickens  v. 
Evans,  3  Y.  &  J.  318 ;  Leighton  v.  Wales,  3M.&W.  545. 

In  the  following  instances,  the  restrictions  were  held  to  be  unrea- 
sonable :  a  dentist,  100  miles  of  York,  Horner  v.   Graves,  7  Bing. 

735  ;  &  C,  5  M.  &  P.  768 ;  ,  any  place  in  England  or  Scotland, 

where  the  covenantees  or  the  covenantor,  on  their  behalf,  might 
have  been  practising,  MaUan  v.  May,  11  M.  &  "W.  653 :  a  perfumer, 
600  miles  of  London  or  Westminster,  Green  v.  Price>  13  M.  &  W. 
695 ;  Price  v.  Green,  16  M.  &  W.  346.  See  a  table  in  which  the 
cases  down  to  1854  are  arranged  chronologically,  Kay,  667. 

In  limits  of  space  distances  should,  according  to  Lord  Tenttrden, 
C.  J.,  and  Littledale,  J.,  be  calculated  by  the  nearest  mode  of  access 
at  the  time  of  the  contract;  according  to  Parke,  J.,  by  the  nearest 
line,  i.e.,  as  the  crow  flies :  Leigh  v.  Hind,  4  M.  &  Ry.  579  ;  accord- 
ing to  Lord  JSllenborough,  by  the  shortest  way  of  access  along  the 
footpath :  Wood  v.  Dennett,  2  Stark.  89 ;  and  according  to  Wood, 
Y.  C,  in  a  direct  line  on  a  horizontal  plane,  Duignan  v.  Walker, 
Johns.  446.  See  also  Atkyns  v.  Kinnier,  4  Exch.  776;  Reg.  v. 
Saffron  Walden,  9  Q.  B.  76. 

A  contract  that  A.  shall  exercise  his  trade  or  profession  for  the 
benefit  of  B.  only  is  valid :  Morris  v.  Colman,  18  Yes.  437  ;  Lumley 
v.  Wagner,  I  De  G.  M.  &  G.  604  (over-ruling  Kemble  v.  Kean,  6  Sim. 
333) ;  Wallis  v.  Day,  2  M.  &  W.  273  ;  Hartley  v.  Cummings,  5  C.  B. 
247  ;  but  an  agreement  by  A.  not  to  work  for  any  other  person  than 
B.  without  the  consent  in  writing  of  B.,  is  unreasonable,  unless  B. 
at  the  same  time  bind  himself  to  furnish  A.  with  an  adequate 
amount  of  work :  Young  v.  Timmins,  1  Tyrw.  226  ;  see  also  Gale  v. 
Reed,  8  East,  80 ;  Afydin  v.  Austin,  5  Q,.  B.  671 ;  Dunn  v.  Sale*,  Id. 
685  ;  Hartley  v.  Cummings,  supra.  An  agreement  between  two  per- 
sons in  the  same  trade  not  to  oppose  each  other,  and  that  one  shall 
not  oharge  lower  prices  than  the  other,  is  legal :  Hearn  v.  Griffin, 
2  Chitt.  407. 

An  agreement  by  C.  to  employ  only  A.  and  B.  in  a  particular  trade 
for  persons  whom  A.  and  B.  should  be  willing  to  trust  is  valid  :  Gale 
v.  Reed,  8  East,  80  ;  and  so  also  is  an  agreement  by  the  seller  of  a 
goodwill  not  to  deal  with  his  then  customers  or  clients  in  the  busi- 
ness :  Rannie  v.  Irvine,  7  M.  &  Gr.  969 ;  but,  if  the  restriction  be 
extended  to  future   customers  or  clients,  the  agreement  is  so  far 
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business  of  an  ironmaster,  or  any  other  trade  or  business 
connected  therewith,  nor  permit  or  suffer  his  name  to  be 


Toid:  Pemberton  v.  Vaughan,  10  Q.  B.  351.  A  covenant  not  to 
reside  within  the  limits  may  be  coupled  with  a  covenant  not  to  carry 
on  the  trade :  Atkyns  v.  Kinnier,  4  Exoh.  776 ;  Dendy  v.  Henderson, 
11  Exch.  194. 

A  covenant  in  restraint  of  trading,  partly  reasonable  and  partly 
unreasonable,  is  divisible :  'as  to  part  it  may  be  valid,  and  as  to  the 
rest  void :  Mallan  v.  May,  Green  v.  Price,  Tallis  v.  TaUis,  supra. 
The  obligations  imposed  by  such  covenants  do  not  cease  when  the 
covenantee  retires  from  the  business  sold :  Elves  v.  Crofts,  10  C.  B. 
241 ;  or  dies,  Hastings  v.  Whitley,  2  Exch.  611. 

When  there  is  a  covenant  for  the  payment  of  a  sum  of  money 
on  a  breach  of  an  agreement  in  restraint  of  trading,  the  covenan- 
tee may  sue  at  law  for  the  amount  which  may  be  recoverable,  ac- 
cording to  the  language  of  the  covenant,  either  as  a  penalty  or  as 
liquidated  damages.  If  the  sum  be  payable  as  liquidated  damages, 
the  whole  amount,  however  large,  is  recoverable  for  a  single  breach : 
Green  v.  Price,  13  M.  &  "W.  695 ;  and  the  covenant  may  make  each 
day's  repetition  or  continuance  of  the  offence  a  fresh  breach :  NichoUs 
v.  Stretton,  10  Q.  B.  346.  Under  the  Common  Law  Procedure  Aot, 
1854  (17  &  18  Vict  o.  125,  s.  79),  the  injured  party,  where  he  is  en- 
titled to  maintain,  and  shajl  have  brought  an  aotion,  may  also  claim 
a  writ  of  injunction  against  the  repetition  or  oontinuanoe  of  the  in* 
jury.    See  Archbold's  Com.  L.  Prao.  382. 

The  agreement  may  be  by  parol :  Shackle  v.  Baker,  14  Yes.  468 ; 
Harrison  v.  Gardner,  2  Madd.  198 ;  and  a  Court  of  equity  will  re- 
strain a  breach  of  it  by  injunction :  Barrett  v.  Blagrave,  6  Yes.  555, 
and  the  cases  in  equity  previously  cited ;  although  by  the  agreement 
a  penalty  is  affixed  to  the  breach :  Sloman  v.  Walter,  1  Bro.  C.  C. 
419 ;  Barrett  v.  Blagrave,  supra ;  Clark  v.  Watkins,  1  N.  R.  227  ; 
and  although  the  defendant  may  have  paid  the  penalty,  1  Cox,  27  : 
but  a  Court  of  equity  will  not  so  interfere,  where  the  agree- 
ment affixes  to  the  breach  the  payment  of  a  sum  of  money  as 
liquidated  damages:  14  Yes.  469;  Woodward  v.  Gyles,  2  Vera. 
119 ;  or  where  there  has  been  long  acquiescence  in  the  breaoh :  Bar- 
rett v.  Blagrave,  6  Yes.  104. 

Whether  a  clause  in  the  agreement,  that  for  every  breaoh  a  fixed 
sum  shall  be  paid  as  liquidated  damages,  excludes  the  Court  from 
trying  the  question  whether  it  be  a  penalty  or  liquidated  damages, 
queerer  see  Cole  v.  Sims,  Kay,  56;  5  De  G.  M.  &  G.  1.  Where 
a  verdict  had  been  obtained  for  the  penalty  the  Court  of  Chancery, 
on  a  bill  filed  by  the  defendant  at  law,  directed  an  issue  to  asoertain 
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Precedent      aged  or  employed  in  carrying  on  or  in  connexion  with 

'        the  said  businesses  or  trade,  or  any  of  them,  within  twenty 

goodwill       miles  of Street  aforesaid,  except  only  so  far  as  the 

AND  STOCK  IK  r  J 

tradb.  said  A.  B.,  with  the  consent  of  the  said  G.  D.  and  E.  F., 
shall  give  them  his  assistance  and  countenance  in  carry- 
ing on  the  said  business  hereinbefore  expressed  to  be 
hereby  transferred  to  them  as  aforesaid.    In  witness,  &c. 


LXXIV. 

Precedent 

lxxiv.  ASSIGNMENT  of  a  Pouct  of  Life  Asswunce  (a). 

pouot  or 
A88UEAWK.      THIS    INDENTURE,  made  &c,  between  A.  B.,  of 


1.  Parties.  &c  [vendor],  of  the  one  part;  and  C.  D.,  of  &c.  [pur- 

the  amount  of  damage  actually  sustained,  and,  on  payment  of  the 
amount,  awarded  an  injunction  against  further  proceedings  by  the 
plaintiff  at  law:  Hardy  v.  Martin,  1  Cox,  26;  B.C.,  1  Bid.  C.  C. 
419,  n.  Should  it  be  doubtful  whether  the  sum  payable  is  to  be 
considered  as  a  penalty  or  as  liquidated  damages,  a  Court  of  equity 
will  direct  a  motion  for  an  injunction  to  stand  over,  with  liberty  to 
the  plaintiff  to  bring  an  action;  and,  if  the  Court  of  law  hold  the 
sum  to  be  in  the  nature  of  liquidated  damages,  and  the  plaintiff 
recover  the  amount,  he  cannot  afterwards  renew  his  motion :  Sainter 
v.  Ferguson,  1  M.  &  Gor.  286. 

For  cases  where  the  sum  has  been  held  to  be  in  the  nature  of 
liquidated  damages,  see  Ratolinson  v.  Clarke,  14  M.  6V  W.  387; 
Price  v.  Green,  16  M.  &  W.  864 ;  Athyne  v.  Kinnier,  4  Exch.  776; 
Sainter  v.  Ferguson,  7  C.  B.  716;  Reynolds  v.  Bridge,  6  E.  4  B, 
628. 

What  conduct  amounts  to  a  breach  of  a  oontract  in  restraint  of 
trade,  must,  of  course,  depend  on  the  language  of  the  covenant :  see 
Eawlinson  v.  Clarke,  14  H.  &  W.  187 ;  Bendy  v.  Henderson,  11 
Exoh.  194 ;  MaUan  v.  May,  18  M.  &  W.  611 ;  Turner  v.  Eton*,  2 
Ell.  &  B.  612  ;  8.  C,  2  De  G.  M.  &  G.  740 ;  Nicholk  v.  StreUe*,  10 
Q,.  B.  346 ;  Reynolds  v.  Bridge,  supra.  It  may  be  observed  that  a 
covenant  not  to  set  up  or  carry  on  a  business  in  a  district  is  broken 
by  travelling  there  for  orders :  Turner  v.  Evans,  2  De  G.  M.  &  GK 
740 ;  Clarke  v.  Watkins,  1  N.  R.  342. 

(a)  With  respect  to  polioies  of  assurance  and  their  assignment,  see 
Precedent  LXXV.,  note  (a),  infra. 


policy  or 

A88OTU1IOK. 
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chaser],  of  the  other  part,  WITNESSETH,  that,  in  con-      ?^^T 

sideration  of  the  sum  of  £ upon  the  execution  of         " 

these  presents  paid  by  the  said  C.  D.  for  the  purchase  of 
the  policy  and  monies  hereinafter  assigned  (the  receipt  of 

which  said  sum  of  £ the  said  A.  B.  doth  hereby  *  1!?MTU,: 

acknowledge),  He  the  said  A.  B.  doth  hereby  assign  unto  receipt, 
the  said  C.  D.,  his  executors,  administrators,  and  assigns,  assignment, 
All  that  policy  of  assurance  on  the  life  of  him  the  said  P**0®1* 

A.  B.,  granted  by  the Assurance  Office,  dated  &c, 

for  the  sum  of  £ ,  and  under  the  annual  premium  of 

£ ,  and  all  monies,  bonuses,  and  additions  assured  or 

to  become  payable  by  or  under  the  said  policy,  and  the 

fall  benefit  thereof;  And  all  the  interest,  claims,  and  «tate clause; 

demands  of  the  said  A.  B.,  in,  to,  and  upon  the  said  policy, 

monies,  bonuses,  and  additions,  Together  with  power  (b)  jj°wer  of  attor" 

for  the  said   G.   D.,  his  executors,  administrators,   or 

assigns,  in  the  name  of  the  said  A.  B.,  his  executors, 

or  administrators,  or  otherwise,  to    demand,  sue  for, 

recover,  receive,  and  give  effectual  discharges  for  the  said 

sum  of  £ ,  and  all  bonuses  and  monies  which  may 

become  payable  by  virtue  of  the  aforesaid  policy  of  assur- 
ance, To  have  and  to  hold  all  the  said  premises  herein-  8.  Habendum, 
before  expressed  to  be  hereby  assigned,  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns ;  And  *•  Covenants 
the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  execu-    y  Ten  or  • 
tors,  and  administrators,  covenant  with  the  said  C.  D., 
his  executors,  administrators,  and  assigns,  that,  notwith- 
standing anything  by  him  the  said  A.  B.  done,  omitted, 
or  knowingly  suffered,  the  aforesaid  policy  is  now  a  valid  ~^**  **** ls 

subsisting  policy  for  the  said  sum  of  £ ,  and  for  all 

bonuses  and  additions  (if  any)  which  have  been  added  or 
made  thereto ;  And  that,  notwithstanding  any  such  thing  for  right  to 
as  aforesaid,  he  the  said  A.  B.  now  hath  power  to  assign 
the  said   premises  hereinbefore  expressed  to  be  hereby 


(b)  As  to*the  insertion  of  a  power  of  attorney  in  assignments  of 
policies,  see  ante,  Vol.  I.,  p.  408,  note,  and  fiunyon  on  Life  Assur- 
ance, pp.  190,  394  (<*). 
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not  to  vitiate 
policy ; 


assigned  unto  the  said  G.  D.,  his  executors,  administra* 
tors,  and  assigns,  in  manner  aforesaid,  and  free  from 
incumbrances  ;  And  that  he  the  said  A.  B.  will  not  do, 
omit,  or  knowingly  suffer  anything  whereby  the  said 
policy  may  become  void  or  voidable  (c),  or  the  said  C.  D., 


Coyenants  in 
assignment!* 
of  policies. 


Remedy  of 
covenantee 
where  covenantor 
becomes  bank- 
rupt. 


(c)  An  assignment  of  a  policy  of  assuranoe  by  the  cestui  qne  vie 
should  contain  an  explicit  oovenant  by  him  that  he  will  not  do  any- 
thing which  may  vitiate  the  policy  or  prevent  the  assignee  from  re- 
ceiving the  money  :  a  covenant  merely  to  do  all  things  necessary  for 
keeping  on  foot  an  existing  policy  is  not  broken  by  his  suicide; 
though  the  assignee  thereby  lose  the  whole  benefit  of  the  policy: 
Borrodaile  v.  Hunter  y  6  C.  B.  639  :  S.  C.  nom.  Dormay  v.  Borrodaik, 
10  Beav.  335.  Such  a  oovenant  may  praotioally  prevent  the  cestui  que 
vie  from  proceeding  to  any  British  colony,  or  even  from  leaving  Europe ; 
for  most  of  the  insurance  offices  make  residence  or  travelling  out  of 
Europe,  vitiate  a  policy ;  and  a  court  of  equity  will  restrain  a  man 
from  committing  a  breach  of  his  covenant.  Permission  to  reside  or 
travel  abroad  in  healthy  latitudes  may,  however,  usually  be  obtained 
from  the  office  on  payment  of  an  increased  premium ;  and  a  cove- 
nant to  pay  an  increased  premium  which  may  become  payable  in 
the  event  of  the  assignee  allowing  the  cestui  que  vie  to  go  abroad, 
should^he  inserted  in  the  assignment.  Of  course,  the  assignor  of  a 
policy  has  notioe  of  all  its  conditions;  and  will,  if  he  avoid  the 
policy  by  breaking  any  of  its  conditions,  be  responsible  under  the 
ordinary  oovenant  not  to  vitiate  the  polioy;  but  where  one  cove- 
nanted that  he  would  appear  at  any  insurance  office  within  the  bills 
of  mortality,  and  enable  the  covenantee  to  insure  his  life,  and,  in 
pursuance  of  his  oovenant,  appeared  at  an  office  whioh  subsequently 
granted  to  the  covenantee  a  polioy  containing  a  condition  that  the 
cestui  que  vie  should  not  go  beyond  the  limits  of  Europe,  it  was 
held  that  the  covenantee  ought  to  have  given  the  covenantor  notioe 
that  the  insurance  had  been  effected  on  those  terms ;  and  that,  not 
having  done  so,  he  could  not  recover  damages  for  the  avoidance  of 
the  policy  by  the  covenantor  quitting  Europe :  Vyse  v.  Wakefield,  6 
M.  &  W.  442.  But  if  the  oovenant  be  explicit,  and  the  covenantor 
have  notice  of  the  terms  of  the  polioy,  the  oovenant  will  be  construed 
strictly,  and  the  covenantee  may  enter  up  a  judgment  and  issue  exe- 
cution against  the  covenantor  for  neglecting  to  keep  the  policy  on 
foot,  notwithstanding  he  may  himself  have  obtained  its  renewal: 
Winthrop  v.  Murray,  8  Hare,  214. 

Under  the  Bankrupt  Law  Consolidation  Act,  12  &  13  Vict  o.  106, 
s.  178,  the  assignee  of  a  polioy,  with  a  oovenant  to  keep  it  on  foot, 
may,  in  the  event  of  the  bankruptcy  of  the  covenantor,  be  admitted 
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his    executors,  administrators,  or  assigns   may  be  pre*  ^fJriOT1* 

vented  from  receiving  any  of  the  monies  intended  to  be  —  " 

thereby  assured,  or  any  bonus  or  addition  thereto ;  And  JJJotum« 


that  if  he  the  said  A.  B.  shall  do,  omit,  or  suffer  any- 
thing whereby  any  additional  premium  or  payment  shall  dHiowIFpre- 
become  payable  for  keeping  on  foot  the  said  policy,  then  mil*™?  ^ m" 
he  the  said  A.  B.  will  at  all  times  duly  and  punctually  pay 
such  additional  premium  or  payment  so  as  to  keep  the 
said  policy  on  foot ;  And  further,  that  he  the  said  A.  B.,  — for  *lrtll«r 

*  assurance. 

and  every  person  having  or  lawfully  or  equitably  claiming 
any  interest,  claim,  or  demand  in,  to,  or  upon  the  said 
premises  or  any  of  them,  through  or  in  trust  for  him,  will 
at  all  times,  at  the  cost  of  the  said  C.  D.,  his  executors, 
administrators,  and  assigns,  execute  and  do  every  such 
assurance  and  thing  for  further  or  more  perfectly  assuring 
the  said  policy  and  premises  unto  the  said  C.  D.,  his 
executors,  administrators,  and  assigns,  and  enabling  him 
and  them  to  obtain  possession  of  and  quietly  enjoy  the 
said  monies,  bonuses,  and  additions,  as  by  him  or  them 
shall  be  reasonably  required  {a).    In  witness,  &c. 


to  claim  against  his  estate  in  respeot  of  the  contingent  liability : 
see  further  on  the  above  points,  Bunyon  on  Assurance,  pp.  191  et 
seq.  395  (a) ;  and  if  the  covenantee  do  not  prove  his  debt  in  bank- 
ruptcy, the  certificate  of  discharge  in  bankruptcy  is  no  bar  to  an 
action  on  the  covenant  to  pay  the  premiums  becoming  due  after  the 
bankruptcy,  or  to  repay  the  covenantee  what  he  may  have  paid  to 
keep  the  policy  alive,  in  default  of  the  bankrupt  paying  the  pre- 
miums :  Warburg  v.  Tucker,  E.  B.  &  £.  914 :  see  further  on  this 
subject,  section  2  of  the  Introduction  to  Part  2  of  this  Yol. 

(a)  As  to  covenants  for  title  to  ohattels,  see  Aulton  v.  Atkins,  25 
L.  J.  C.  P.  229. 
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LXXV. 

POLICIES  or 
ASSURANCE. 

1.  Parties. 


LXXV. 

ASSIGNMENT  of  Policies  of  Assurance  (a),  part  of 
the  Consideration  being  a  Covenant  fey  the  Pur- 
chaser to  pat  a  Mortgage  Debt. 

THIS  INDENTURE,  made  &c,  Between  A.  B.  of  &c., 
[vendor],  of  the  one  part;  and  C.  D., of  <kc.  [purchaser], 


Policy  of  life 
assurance — 
definition  of. 


Wagering 
insurances  pro- 
hibited by 
statute. 


Insurable 
interest — what 
it  is. 


(a)  A  policy  of  life  assurance  is  a  contract  to  pay  a  certain  ram  in 
the  event  of  death  :  it  is  not,  as  a  policy  of  marine  or  fire  insurance 
is,  a  contract  of  indemnity :  DaVby  v.  India,  $c,  Assurance  Com- 
pany, 15  C.  B.  392;  S.  C.  4  Be  G.  &  S.  462  (overruling  GodsaU  v. 
Boldero,  9  East,  72).  • 

The  statute  14  Geo.  3,  o.  48,  prohibits  the  making  an  insurance 
on  the  life  of  any  person,  or  on  any  other  event  wherein  the  person 
for  whose  benefit,  or  on  whose  account,  the  policy  shall  be  made 
shall  have  no  interest,  and  renders  void  every  policy  made  oontrary 
to  the  Act :  it  also  renders  it  imperative  to  insert  in  the  policy  the 
names  of  the  persons  interested  therein.  The  statute  does  not 
apply  to  Ireland ;  but  it  seems  probable  that  the  8  &  9  Vict.  o.  109, 
8.  18,  which  does  apply  to  Ireland,  renders  void  wagering  policies 
effected  in  Ireland :  see  Bunyon  on  life  Assurance,  p.  28.  The  insur- 
able interest  must  subsist  at  the  time  of  insuring ;  it  is  not  necessary 
that  it  should  continue  afterwardB :  Dalby  v.  India  Assurance  Com- 
pany, supra. 

Every  man  has  an  insurable  interest  in  his  own  life :  Wainwright 
v.  Bland,  1M.&R.  481 :  to  support  an  assurance  of  the  life  of 
another  the  interest  must  be  pecuniary— as  that  of  a  creditor  in  the 
life  of  his  debtor :  Von  Lindenau  v.  Desborough,  8  B.  ft  C.  56 ;  nor- 
land v.  Isaac,  20  Beav.  389;  Drysdale  v.  Pigott,  22  Beav.  238; 
though  the  debtor  be  an  infant :  Dvoyer  v.  JEdie,  2  Park,  914 ;  but 
the  debt  must  not  have  been  won  at  play:  lb.;  and  the  debtor 
must  not  -  be  an  alien  enemy :  Flindt  v.  Waters,  15  East,  260 ; 
Hannan  v.  Kingston,  3  Campb.  153.  A  surety  has  an  insurable  in- 
terest in  the  life  of  his  principal :  Lea  v.  Hinton,  19  Beav.  324 ;  and 
the  assignee  of  a  married  woman's  chose  in  aotion  has  an  insurable 
interest  in  her  life :  Henson  v.  Blackwell,  4  Hare,  442  ;  but,  as  to  this 
case,  see  Bunyon  on  Assur.  pp.  247  et  seq.  It  has  been  held  that  a 
wife  has  an  insurable  interest  in  the  life  of  her  husband :  Reed  v. 
Royal  Exchange  Assurance  Company,  Peake  Add.  Ca.  70 ;  but  the 
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of  the  other  part :  Whereas,  in  the  month  of ,  the      Prbcibkrt 
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said  A.  B.  being  entitled  to  a  policy  of  assurance  on  the  life  * 
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2.  Vendor 
principle  of  the  decision  is  not  obvious ;  for  a  husband  has  not  an  en{^  ^,^3 
insurable  interest  in  the  life  of  his  wife  :  Reed  v.  Royal  Exchange 
Assurance  Company,  supra ;  nor  a  father  in  the  life  of  his  child : 
Balford  v.  Rymer,  10  B.  &  C.  25.  The  Income  Tax  Act,  16  &  17 
Vict,  o.  34,  seems,  however,  to  assume  (s.  54)  that  a  husband  has 
such  an  interest  in  the  life  of  his  wife.  The  expectancy  of  an  heir  or 
next  of  kin  does  not  give  an  insurable  interest :  Lucena  v.  Crawford, 
2  B.  &  P.  324;  but  see  Cooke  v.  Field,  19  L.  J.,  Q.  B.  441 ;  Bunyon 
on  Assur.  p.  16.  . 

A  policy  of  life  assurance  is  always  based  on  a  declaration  by  the  ^J^^  " 
assured  as  to  the  age  and  health  of  the  person  whose  life  is  assured ;  declaration  by 
and  this  declaration  is  almost  invariably  embodied  in  the  policy,  and  the  assured. 
thereby  made  a  warranty ;  so  that  the  policy  will  be  avoided  by  any 
erroneous  statement  in  the  declaration :  Anderson  v.  Fitzgerald,  21 
L.  T.  248 ;  Lothian  v.  Henderson,  3  B.  &  P.  499 ;  Pawson  v.  Watson, 
Cowp.  790 ;  Benham  v.  United  Guarantee  Company,  7  Exoh.  744 ; 
Scealcs  v.  Scanlan,  6  Ir.  L.  R.  387.     Of  course,  wilful  misrepresenta-  Miarepresenta- 
tion,  or  suppression  of  a  material  fact,  is  fatal  to  the  polioy :  May-  pre88ioii  will 
nard  v.  Rhodes,  1  C.  &  P.  360  ;  S.  C,  5  Bow.  &  R.  266 ;  Everett  v.   ritiate  policy. 
Desborough,  5  Bingh.  503 ;  8.  C,  5  Moo.  &  P.  190 ;  Fitzherbert  v. 
Mather,  1  T.  R.  12 ;  Ducket  v.  WiUiams,  2  Cr.  &  M.  348 ;  S.  C,  4 
Tyrwh.  240.    If  the  person  seeking  to  be  assured  employ  an  agent  in  ^roughagentB. 
effecting  the  policy,  not  only  will  the  principal's  knowledge  be  im- 
puted to  the  agent,  but  the  agent's  knowledge  will  be  imputed  to  the 
principal,  so  that  the  concealment  by  the  agent  of  a  material  fact 
known  to  him,  though  unknown  to  his  principal,  will  vitiate  the 
polioy :  Fitzherbert  v.  Mather,  Everett  v.  Desborough,  Maynard  v. 
Rhodes,  Bupra ;  Gladstone  v.  King,  1  M.  &  8.  35.    The  medical  and 
other  referees  of  a  person  seeking  to  be  assured  are  his  agents :  May' 
nard  v.  Rhodes,  Everett  v.  Desborough,  Huckman  v.  Fernie,  3  li.  & 
W.  505 ;  Sibbald  v.  Sill,  2  Dowl.  263 ;   Wainwright  v.  Bland,  1  M. 
&  W.  33.    The  suppression  of  a  material  fact  will  vitiate  the  polioy, 
though  the  person   suppressing  it  considered  it  immaterial:   Von 
Lindenau  v.  Desborough,  supra ;  Morrison  v.  Muspratt,  4  Bing.  60 ;     ' 
Huckman  v.  Fernie,  supra ;  Huguenin  v.  Rayley,  6  Taunt.  186 ;  see, 
however,  Swete  v.  Fairlie,  6  Car.  &  P.  1. 

As  to  the  medical  men  to  whom  referenoe  should  be  made  re- 
specting the  health  of  the  person  whose  life  is  assured:  see  Morrison 
v.  Muspratt,  Everett  v.  Desborough,  Huckman  v.  Fernie,  supra. 
These  subjects  are  fully  discussed  in  Bunyon  on  Assur.  Part  I.,  chap- 
ters ii. — v.,  to  which  the  reader  is  referred. 
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of  E.  T.,  of  &c,  for  the  sum  of  £ ,  granted  by  the 

Assurance  Company,  dated  &c.>  numbered ,  and 


It  follows  necessarily  from  what  has  been  stated,  that  it  is  of  the 
highest  importance  for  the  purchaser  or  mortgagee  of  a  policy  of 
life  assuranoe,  to  ascertain  that  no  misrepresentation  or  suppression 
was  used  in  effecting  the  policy;  and  also  if  the  policy  be  not  in 
the  name  of  the  cestui  que  vie,  that  the  assured  had  an  insurable 
interest  at  the  date  of  the  policy.  It  is,  however,  extremely  difficult 
to  ascertain  these  matters ;  and  on  the  sale  of  a  policy  the  conditions 
almost  invariably  preclude  the  purchaser  from  making  any  inquiry 
into  them :  see  ante,  Vol.  I.,  pp.  484  and  643. 

When  an  insurance  has  been  effected  by  one  person  upon  the  life 
of  another,  the  latter,  independently  of  any  contract,  has  no  interest 
in  the  policy.  Such  a  contract  may,  however,  be  either  express  or 
implied :  Bunyon,  p.  244.  If  a  creditor  insure  the  life  of  his  debtor, 
and  debit  him  with  the  premiums,  although  the  debtor  may  not 
even  be  aware  that  the  policy  has  been  effected,  the  surplus  proceeds 
of  the  policy,  after  satisfying  the  debt  and  the  amount  paid  for  pre- 
miums, together  with  interest,  will  belong  to  the  debtor's  estate : 
Holland  v.  Smith,  6  £sp.  11 ;  Ex  parte  Andrews,  2  Rose,  410 ;  S.  C, 
1  LI.  &  Goo.  289 ;  Triston  v.  Hardy,  14  Beav.  232 ;  Morland  v.  Isaac, 
20  Beav.  389 ;  and  the  result  is  the  same  if  the  insurance  be  on  the 
life  of  a  surety  instead  of  on  the  life  of  the  prinoipal :  Bell  v.  Aheame, 
12  Ir,  Eq.  Rep.  578. 

But  when  upon  the  grant  or  purchase  of  an  annuity  the  annuitant 
insures  the  life  of  the  cestui  que  vie,  the  grantor  repurchasing  is  not, 
in  the  absence  of  any  stipulation,  entitled  to  the  surplus,  but  he  may 
oontraot  for  an  assignment  to  himself  on  a  repurchase  of  any  policy 
that  may  be  in  force ;  and  if  the  transaction  be  intended  only  as  a 
security,  he  will,  even  independently  of  a  oontraot,  be  entitled  to  the 
polioy :  Bunyon,  p.  251 ;  Morland  v.  Isaac,  supra ;  Gotlieb  v.  Cranehf 
4  De  G.  M.  &  G.  440. 

With  respect  to  the  assignment  of  policies  of  assuranoe,  see  Bun- 
yon, Part  II.  c  1,  p.  169. 

The  money  scoured  by  a  polioy  of  assurance  is  a  ohose  in  action, 
i.  e.,  a  thing  of  whioh  the  insured  has  not  the  possession,  but  only  a 
right  to  recover  by  a  suit  or  action  at  law ;  and  a  chose  in  action  is 
at  law  regarded  as  inoapable  of  assignment :  Williams  v.  Thorp,  2 
Sim.  257.  But  when  an  assignment  has  been  made  for  a  valuable 
consideration,  equity  will  enforce  the  assignment  by  making  the 
vendor  a  trustee  for  the  purchaser :  Wright  v.  Wright,  1  Yes.  411 ; 
Ashley  v.  Ashley,  3  Sim.  159 ;  and  by  compelling  him  to  allow  his 
name  to  be  used  in  an  action  at  law,  if  necessary,  for  the  recovery  of 
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the  fond.  But  in  order  completely  to  divest  the  seller  of  all  power  party— subject 
oyer  a  ohose  in  action,  everything  equivalent  to  delivery  of  moveable  mo^a»e  * 
goods  must  be  done,  i.  e.  an  assignment  and  delivery  of  the  seourity, 
if  any,  and  notice  to  the  debtor ;  Jones  v.  Gibbons,  9  Yes.  410. 
Notice  is  requisite,  as  otherwise  the  debtor  might  safely  pay  the  Notice  of 
money  to  the  person  who  had  without  his  knowledge  ceased  to  be  his  assignment  in 
creditor,  and  it  would  be  impossible  to  make  him  pay  again :  lb. ;  or,  JJJJJJ^i^  ^ 
in  the  case  of  a  policy  of  assurance,  the  vendor  might  defeat  the 
assignment  by  surrendering  the  policy  or  the  bonuses  to  the  office : 
Fortescue  v.  Barnett,  2  My.  &  K.  36 :  Stocks  v.  Dobson,  17  Jur.  223. 
Moreover,  unless  notice  of  the  assignment  has  been  given,  the 
chose  in  aotion  will,  in  the  event  of  the  seller's  bankruptcy,  be  con- 
sidered as  in  his  order  and  disposition,  and  will  pass  to  his  assignees : 
Williams  v.  Thorp,  supra ;  Myall  v.  Bowles,  1  Yes.  sen.  348 ;  Dearie 
v.  Sail,  3  Buss.  24;  Ex  parte  Monro,  Buok,  303 ;  West  v.  Skip,  1 
Yes.  sen.  243,  Bartlett  v.  Bartlett,  1  De  G.  &  J.  127.  Bat  if  a 
simple  deposit  of  a  policy  be  made  by  way  of  security,  with  an  in- 
tention merely  to  create  a  lien,  without  an  actual  assignment  and 
without  notice,  the  assignees,  though  they  may  give  a  discharge  to 
the  office  for  the  money,  will  take  the  money  subject  to  the  lien : 
Gibson  v.  Overbury,  7  M.  &  W.  557.  And  assignees  in  bankruptcy 
and  insolvency  must  give  notice  of  their  title:  Be  Atkinson,  2  De 
G.  M.  &  G.  140 ;  Re  Barr's  Trusts,  4  K.  &  J.  219.  But  the  absenoe 
of  notice  to  the  assurers  by  an  assignee  of  a  policy  is  not  conclusive 
evidence  of  the  policy  being  in  the  reputed  ownership  of  a  bankrupt : 
Ex  parte  Cooper,  2  M.  D.  &  De  G.  23 ;  Be  Styan,  1  Ph.  105 ;  Ex 
parte  Heathcote,  2  M.  D.  &  De  G.  711 ;  Ex  parte  Boss,  2  M.  D.  &  De 
G.  131 ;  Edwards  v.  Scott,  1  M.  &  Gr.  962.  See,  however,  Ex  parte 
Arkwright,  3  M.  D.  &  De  G.  129  ;  Ex  parte  Woodgate,  2  M.  D.  A 
De  G.  394 ;  Ex  parte  Nutting,  2  M.  D.  &  De  G.  306.  And  see 
supra,  p.  89,  note. 

An  assignment  of  a  polioy  or  other  ohose  in  action  is  usually  made  chowa  in 
by  deed,  no  particular  form  of  words  being  necessary :  15  Bear.  553  ;   action,  Low 
Ex  parte  Steward,  3  M.  D.  &  De  G.  265 ;  but,  since  conclusive  eri-  •wis™*1- 
denoe  of  the  contraot,  and  of  the  payment  of  the  consideration,  is  all 
that  is  required  to  make  a  valid  sale,  a  letter,  Morgan  v.  Halford, 
1  Sim  &  Gif.  101,  or  a  simple  receipt,  will  be  as  effeotual  as  a  deed : 
Evans  v.  Protheroe,  3  De  G.  M.  &  G.  572. 

Notice  of  the  assignment  of  a  ohose  in  action  is  tantamount  to  pos-  ^ ot-lce  not 
session  of  personalty  capable  of  actual  delivery,  2  K.  &  J.  332 ;  and  a  assignment 
subsequent  assignee  without  notice  of  a  previous  charge  may  obtain  tfYeB  Priority 
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said  A.  B.  to  the  said  G.  H.  of  a  sum  of  £400  with  interest 
at  the  rate  of  £ per  cent,  per  annum :  And  whereas 


priority  oyer  it  by  being  the  first  to  giro  notice  to  the  party  liable  to 
the  action  or  suit :  Swayne  v.  Swayne,  11  Bear.  463 ;  Etty  v.  Bridge*, 
2Y.&C.  C.C.  486;  Re  Ban* $  Trusts,  4  K.  8c  J .  219;  for  an  assignee 
of  a  ohose  in  action  omitting  to  give  due  notice  of  the  assign- 
ment, is  guilty  of  the  same  degree  and  aperies  of  neglect,  and  most 
suffer  the  same  loss  as  he  who  leaves  a  personal  chattel  to  which  he 
has  acquired  a  title  in  the  actual  possession  and  under  the  absolute 
control  of  another  person:  3  Buss.  22.  As  between  consecutive 
assignees  for  valuable  consideration,  notioe  of  the  prior  lien  wOl 
always  be  binding :  good  faith  forbids  that  any  man  should  become 
the  purchaser  of  that  which  be  knows  to  be  the  property  of  another, 
and  not  of  the  person  proposing  to  sell  it :  Bunyon,  p.  180 ;  Hiern  v. 
Mill,  13  Yes.  114.  Where  the  first  assignee  gives  notice  to  the 
office,  but  does  not  obtain  possession  of  the  policy,  he  takes  prece- 
dence of  a  subsequent  purchaser  obtaining  possession  of  the  policy 
without  notioe  of  the  prior  lien :  Bunyon,  Id. ;  Dearie  v.  HaU,  3 
Hubs.  24 ;  Loveridge  v.  Cooper,  3  Buss.  1 ;  Foster  v.  Blackstone,  1 
My.  &  K.  297 ;  S.  G,  nom.  Foster  v.  Cockerell,  3  CI.  &  Fin.  456, 
and  9  Bligh,  N.  S.  376 ;  Meux  v.  Bell,  1  Hare,  86.  It  seems  clear, 
that,  where  the  first  assignee  obtains  possession  of  the  policy,  but 
omits  to  give  notice,  and  a  subsequent  assignee,  acting  bona  fide, 
either  does  not  inquire  for  the  policy,  or  has  his  inquiry  evaded  by 
the  assignor,  the  subsequent  assignee  will  generally  be  preferred; 
Bunyon,  p.  182.  And  it  has  been  urged  with  great  force,  Id.  184, 
that,  although,  in  the  somewhat  analogous  case  of  a  mortgagee,  the 
omission  to  call  for  the  production,  and  insist  on  the  delivery  of  the 
deeds,  would  be  orass  negligenoe,  and  might  deprive  him  of  the 
benefit  of  his  security ;  yet,  that,  as  the  possession  of  the  polioy  gives 
no  legal  right,  and  the  omission  to  give  notioe  of  the  assignment  is 
at  least  as  great  negligenoe  as  that  of  omitting  to  require  the  delivery 
of  the  polioy,  the  subsequent  assignee  giving  notice  would  always  be 
preferred  to  the  prior  assignee  holding  the  polioy  but  not  giving 
notioe :  Stocks  v.  Dobson,  4  De  GL,  M.  &  G.  11,  and  consider  Be 
BisselVs  Trust,  2K.&J,  328,  369 ;  Dearie  v.  HaU,  3  Buss.  23. 

It  is  prudent  to  give  notioe  of  the  assignment  of  a  ohose  in  action 
in  writing,  though  it  is  not  essential  to  do  so :  Tibbitts  v.  George,  5 
Ad.  &  E.  107 :  Smith  v.  Smith,  2  D.  &  M.  231 ;  Be  Brock,  1  Bank  & 
Ins.  Bep.  156;  the  notice  should  be  distinot,  and  should  be  given  to 
the  party  liable  to  the  action :  By  all  v.  Bowles,  1  Yes.  sen.  371,  1 
Atk.  382 ;  Ex  parte  Monro,  Buck,  300 ;  Ex  parte  Burton,  1  Glyn  & 
Jam.  237 ;  Ex  parte  Usborne,  Id.  358  ;  Ex  parte  M'Turh,  2  Dea. 
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58 ;  or  suit,  Dearie  v.  Hall,  Loveridge  v.  Cooper,  3  Russ.  1 ;  Foster 
v.  Bhckstone,  1  M.  &  K.  297  ;  S.  C.  nom.  Foster  v.  Cockerell,  3  CI. 
&  Fin.  456 ;  Smith  v.  Smith,  2  Cr.  &  Mee.  231 ;  Timson  v.  Rams- 
bottom,  2  Keen,  35;  Holt  y.  Devoell,  4  Hare,  431 ;  2  De  G.  M.  &  G. 
140.  Henoe  on  each  successive  assignment  or  submortgage  it  is  not 
sufficient  to  giye  notice  to  a  prior  assignor  or  mortgagor  who  has 
given  proper  notice  or  obtained  a  stop  order ;  a  fresh  notice  must  be 
given  to  the  person  originally  liable  to  the  action  or  suit,  or  a  fresh 
stop  order  must  be  obtained :  Ex  parte  Boulton,  1  De  G.  &  J.  163 ; 
Bartlett  y.  Bartlett,  1  De  G.  &  J.  127;  Thompson  v.  Tom  kins,  2  Dr. 
&  Sm.  8. 

As  a  general  rule  notice  to  one  of  several  trustees  is  notice  to  all.   Notice  to  one 
but  the  rule  does  not  apply  where  the  interest  of  the  trustee  haying  of  reveral 
notice  to  conceal  the  assignment  conflicts  with  his  duty  to  his  co- 
trustees to  disclose  it :  Browne  v.  Savage,  4  Drew,  635  ;  and  mere 
accidental  knowledge  by  one  trustee  does  not  amount  to  notioe :  Re 
Bart's  Trusts,  2  K.  &  J.  219. 

Where  the  notice  is  to  be  given  to  a  oompany,  it  should  be  ad-  _tc  a  com- 
dressed  to  the  oompany,  and  delivered  to  an  agent  authorised  to  P*ny. 
receive  it,  e.g.,  to  the  secretary;  and  an  acknowledgment  of  its 
reoeipt  should,  if  possible,  be  obtained  by  letter  or  by  an  indorse- 
ment upon  a  duplicate  of  the  notioe.  Where  the  rules  of  the  com- 
pany do  not  allow  the  acknowledgment  of  notices,  the  service  should 
be  personal,  and  evidence  should  be  preserved  of  its  having  been 
made:  Bunyon,  p.  201 ;  but  in  many  instanoes  (for  which  6ee  Bunyon, 
Part  II.  ch.  3)  informal  notices  to  persons  who  were  only  by  impli- 
cation agents  of  the  parties  to  whom  the  notice  should  have  been 
given,  have  been  held  sufficient. 

If  the  chose  in  aotion  assigned  be  a  fund  in  the  Court  of  Chancery,   Notice  when 
a  stop  order,  that  is  to  say,  an  order  that  it  shall  not  be  transferred  the  cho?e  is 
without  notioe  to  the  assignee,  must  be  obtained ;  and  the  order  must  cou^ 
be  left  at  the  Acoountant  General's  office  and  entered  :   Greening  v. 
Bechford,  5  Sim.  195.     So,  if  there  is  a  fund  in  Court  in  lunaoy  : 
Ex  parte  Kent,  1  H.  &  Tw.  214  :  but  this,  coupled  with  an  order  to 
restrain  the  payment  of  the  dividends,  is  the  only  relief  that  can  be 
had  upon  petition,  unless  by  consent :  any  ulterior  relief  can  only  be 
had  upon  a  bill  filed  for  that  purpose :  Cook  v.  Collingridge,  1  C.  P. 
Cooper,  255.  In  such  case,  if  there  be  two  assignees,  the  second  assignee 
without  notioe  may  obtain  priority,  by  procuring  the  first  stop  order : 
Swayne  v.  Swayne,  4  Beav.  463 ;   Re  Barrfs  Trust,  4  K.  &  J.  219 ; 
see  also  Etty  y.  Bridges,  2  Y.  &  C.  C.  C.  486.    Where  however  the 
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fouoibs  or 

▲SSU&ABOK. 

— subject  to 
an  equitable 
mortgage; 


policy  dated  Ac.,  numbered ,  and  under  the  annual 


premium  of  £- 


And  whereas  the  said  A.  B.  has 


— shares  in  a 
public  com- 
pany; 


—legacy. 


When  no  notice 
is  given. 


Consequences 
of  disregard- 
ing notice  or 
answering  in- 
quiries inaccu- 
rately. 


What  inquiries 
should  be  made 
by  a  purchaser 
of  a  chose  in 
action. 


fund  has  been  brought  into  Court  by  an  executor  or  a  trustee, 
whether  in  a  suit  or  under  the  Trustees'  Relief  Act,  notice  to  the 
executor  or  trustee  is  sufficient  without  a  stop  order :  Thompson  v. 
Tomkins,  2  Dr.  &  8m.  8. 

The  effect  of  a  stop  order  is  confined  to  the  fund  in  respect  of 
which  it  is  obtained;  and  even  although  in  terms  the  order  covers 
the  whole  of  a  larger  fund,  yet  if  it  was  obtained  on  account  of  only  a 
share  it  will  not  extend  to  another  share  subsequently  assigned  to 
the  person  who  obtained  it :  MaeUod  v.  Buchanan,  3N.  R.  57. 

If  the  ohose  in  action  assigned  be  a  share  in  a  publio  company, 
notioe  of  the  assignment  should  be  given  to  the  company :  Ex  parte 
Spencer,  1  Dea.  468 ;  Ex  parte  Masterman,  4  Dea.  &  Chit.  751 ; 
Cumming  v.  Prescott,  2  Y.  &  C.  486 ;  but  there  is  no  occasion  to 
give  notioe  to  a  company  that  shares  in  the  name  of  a  holder  are 
trust  shares :  Pinkett  v.  Wright,  2  Hare,  120.  As  to  notice  of  the 
assignment  of  an  annuity,  see  Ex  parte  Smyth,  3  M.  D.  &  De  G. 
687;  Wiltshire  v.  Rabbit*,  14  Sim.  76. 

Notioe  to  an  executor  of  an  assignment  of  a  legacy  in  the  hands  of 
a  trustee  is  ineffectual  until  the  executor  has  assented  to  the  legacy: 
Holt  v.  Dewell,  4  Hare,  451 ;  see  also  Frazer  v.  Jones,  5  Hare,  475 ; 
Ex  parte  Bamett,  1  De  G.  194 ;  Lee  v.  PLowlett,  2  K.  &  J.  531. 

In  the  absence  of  notioe  by  either  party  the  title  of  the  statutory 
assignee  in  bankruptcy  must  prevail  over  that  of  the  particular 
assignee  for  value:  Re  Vickress'  Trusts,  7  W.  E.  542. 

When  the  notioe  has  been  given  to  the  proper  person,  he  cannot 
disregard  it  without  making  himself  liable  to  the  assignee  :  Williams 
v.  Thorp,  ubi  supra;  Baldwin  v.  Billingsley,  2  Vera.  539 ;  Roberts  v. 
Lloyd,  2  Beav.  376  ;  Andrews  v.  Bousfield,  10  Beav.  50:  and  if  he 
make,  in  writing,  a  false  representation  to  an  intended  assignee,  he 
is  personally  liable  to  make  good  any  loss  the  assignee  may  sustain : 
Lyde  v.  Barnard,  1  M.  &  W.  101;  Swan  v.  Phillips,  3  Nev.  &  P. 
447. 

It  is  obvious  from  the  oases  cited  in  the  preceding  part  of  this 
note,  that  no  person  should  take  an  assignment  of  a  chose  in  action 
without  first  inquiring  of  the  legal  holder  of  the  fund  whether  he  has 
previously  reoeived  notice  of  any  assignment,  charge,  or  lien  upon 
the  fund.  The  person  of  whom  the  inquiry  should  be  made  is, 
of  course,  the  person  to  whom  the  notioe  should  be  given ;  but  as 
notioe  to  one  of  several  trustees  or  executors  is  not  necessarily  suffi- 
cient, inquiry  should  be  made  of  eaoh  of  them :  Smith  v.  Smith,  2  Cr. 
&  Mee.  231.    If  the  fund  be  in  Court,  inquiry  must  be  made  at 
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deposited  the  said  last-mentioned  policy  with  the  said      Vlt^^n 

■    ■     Assurance  Society  as  a  security  for  the  repayment 

to  the  said  society  of  sums  amounting  in  the  whole  to 

£582,  with  interest  on  such  sums  respectively  at  the 

rate  of  £ per  cent,  per  annum:    And  whereas  4.— state  of 

mortgage  debts  ; 

the  said  sums  of  £400  and  £582  remain  owing  on  the 
hereinbefore  recited  securities  for  the  same  respectively, 
but  all  interest  thereon  respectively  has  been  paid  up  to 


the  Accountant  General's  and  Registrar's  offioes,  whether  any  order 
has  been  made  affecting  the  fond:  Greening  v.  Betkford,  5  Sim. 
126. 

As  to  the  obligations  of  an  insurance  offioe  in  answering  snoh  in- 
quiries, see  Bunyon,  p.  209. 

It  is  not  necessary  for  the  sub-mortgagor  of  a  policy  to  give  notice  In  what  eases 
to  the  mortgagor :  Ex  parte  Barnett,  I  De  G.  164 ;  nor  for  an  assignee  ^^not 
of  a  mortgage  debt,  secured  upon  land,  to  give  notice  to  the  mort- 
gagor; but  it  is  prudent  to  do  so,  for  payments  made  by  the  mort- 
gagor to  the  mortgagee  after  the  assignment  are  good  as  against  the 
assignee,  if  the  mortgagor  had  no  notice  of  the  assignment :  Jones  y. 
Gibbons,  9  Ves.  407  ;  William*  v.  SorreU,  4  Yes.  389;  and  see  Ex 
parte  Maekay,  1  M.  D.  &  De  G.  550 ;  and  as  to  giving  notice  of  an 
equitable  mortgage  on  land,  Wilmot  v.  Pike,  5  Hare,  14. 

Notice  to  the  trustee  is  however  not  requisite  in  order  to  give  the 
assignee  a  right  to  the  ohose  in  aotion  as  against  the  assignor  even 
though  the  assignment  were  made  by  way  of  mortgage  of  a  rever- 
sionary interest,  and  the  right  to  sue  for  the  debt  may  be  barred  by 
the  statute  of  limitations:  He  Lowe's  Settlement,  30  Beav.  95. 
Indeed,  in  assignments  of  reversionary  interests  the  statute  does  not 
begin  to  run  till  the  property  mils  into  possession :  Re  Lowe's  Settle- 
ment, and  Wheeler  v.  HoweU,  3  K.  &  J.  198. 

The  assignment  of  a  polioy  will  carry  bonuses  with  it,  unless  a  Assignment 
contrary  intention  appear :  Parkes  v.  Bott,  9  Sim.  388 ;  Courtney  v.   carrie8  bonUBe8« 
Ferrers,  I  Sim.  137 ;  GUby  v.  Burley,  22  Beav.  619,  see  also  Johnson 
v.  Johnson,  15  Jur.  714,  and  the  case  is  the  same  in   assignments  of 
reversionary  interests,  Be  Armstrong's  Will,  26  L.  J.,  658,  Ch. 

Should  a  polioy  of  assurance  be  lost  or  destroyed,  a  bill  in  equity   Loss  of  policy, 
may  be  filed  to  obtain  payment  of  the  money ;  and  the  deoree  of  the  *"w  remedietI- 
Court  directing  the  payment  to  be  made  will  be  a  sufficient  indem- 
nity to  the  offioe  against  subsequent  olaims :  Crokatt  v.  Ford,  2  Jur. 
N.  S.  436. 

With  regard  to  powers  of  attorney,  and  covenants  in  assignments 
of  policies,  see  the  notes  to  Precedent  LXXIV.  supra. 
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POLICIES  OF 
▲S8URAVCH. 

5    — agreement 
for  sale ; 


6.  Testatum : 
consideration, 


retainer  and 
receipt, 


assignment, 
parcels, 


estate  clause, 


power  of  attor 
ney. 


7.  Habendum. 


8.  Covenants 
by  vendor : 


the  date  of  these  presents :  And  whereas  the  said  A.  B. 
has  agreed  with  the  said  C*  D.  for  the  Bale  to  him  of  the 
said  two  policies,  and  the  benefit  thereof,  at  the  price  of 
£990,  and  it  has  been  agreed  that  the  said  C.  D.  shall  ont 
of  his  said  purchase-money  retain  the  sum  of  £982,  to  be 
applied  in  payment  of  the  said  debts  of  £400  and  £582, 
and  shall  enter  into  the  covenant  on  his  part  hereinafter  con- 
tained: NOW  THIS  INDENTURE  WITNESSETH, 
that,  in  pursuance  of  the  said  agreements,  and  in  con- 
sideration of  the  said  sums  of  £400  and  £582  retained  by 
the  said  C.  D.,  and  of  the  sum  of  £8  upon  the  execution  of 
these  presents  paid  by  the  said  C.  D.  to  the  said  A.  B.  (the 
retainer  and  receipt  in  manner  aforesaid  of  which  said 
sums  of  £400,  £582,  and  £8,  making  together  the  said 
purchase-money  of  £990,  the  said  A.  B.  doth  hereby 
acknowledge),  and  of  the  covenant  on  the  part  of  the  said 
G.  D.  hereinafter  contained,  He  the  said  A.  B.  doth 
hereby  assign  unto  the  said  C  D.,  his  executors,  adminis- 
trators, and  assigns,  All  that  the  said  policy  of  assurance 

on  the  life  of  the  said  E.  F.,  granted  by  the  said 

Assurance  Company ;  And  also  all  that  the  said  policy 
of  assurance  on  the  life  of  her  the  said  A.  B.  granted 

by  the   said Assurance  Society,  And   all  monies, 

bonuses,  and  additions  assured  or  to  become  payable 
by  or  under  the  same  policies  respectively,  and  the  full 
benefit  thereof  respectively ;  And  all  the  interest,  claims, 
and  demands  of  the  said  A.  B.  in,  to,  and  upon  the 
same  policies,,  monies,  bonuses,  and  additions  respec- 
tively; Together  with  power  for  the  said  C.  D.,  his 
executors,  administrators,  or  assigns,  in  the  name  of  the 
said  A.  B.,  her  executors,  or  administrators,  or  otherwise 
to  demand,  sue  for,  recover,  receive  and  give  effectual 

discharges  for  the  said  sums  of  £ and  £ ,  monies, 

bonuses,  and  additions  respectively;  To  have  and  to 
hold  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  assigned  unto  the  said  C.  D.,  his  executors,  admi- 
nistrators, and  assigns,  subject  to  the  payment  of  the  said 
sums  of  £400  and  £582,  and  the  interest  to  accrue  due  for 
the  same  respectively :  And  the  said  A.  B.  doth  hereby 
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for  herself,  her  heirs,  executors,  and  administrators,  cove-      Precedent 

LXXV 

nant  with  the  said  C.  D.,  his  executors,  administrators,  ' 

and  assigns,  that,  notwithstanding  anything  by  her  the      policies  of 

said  A.  B*  done,  omitted,  or  knowingly  suffered,  the  afore-  77^  - 

said  policies  are  now  respectively  valid  subsisting  policies  ^ Taiid°;  °eS 
for  all  the  monies  thereby  respectively  expressed  to  be 
assured,  and  for  all  bonuses  and  additions  (if  any)  which 
have  been  added  or  made  thereto  respectively;  And  that,  —  (or  right  *> 
notwithstanding  any  such  thing  as  aforesaid,  the  said  a*st£n* 
A.  B.  now  hath  power  to  assign  the  said  premises  herein- 
before expressed  to  be   hereby  assigned  unto  the  said 
C.  D.,  his  executors,  administrators,  and  assigns,  in  man* 
ner,  and  subject  only  as  aforesaid,  and  free  from  other 
incumbrances;  And  that  the  said  A.  B.  will  not  do, 
omit,  or  knowingly  suffer  anything  whereby  the  said 
policy  on  her  life  may  become  void  or  voidable,  &c. 
[Covenants  not  to  vitiate  the  last-mentioned  policy— to  pay 
additional  premiums  on  it  if  incurred,  and  for  further 
assurance  of  loth  policies — see  Precedent  LXXIV,  supra.] 
And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs,  ».  Covenant  by 
executors,   and  administrators,  covenant  with  the  said  ^yCmo^,^d 
A.  B.,  her  executors  and  administrators,  that  he  the  said  debts- 
G.  D.,  his  heirs,  executors,  or  administrators,  will  pay 
the  said  sums  of  £400  and  £582  respectively,  and  the 
interest  henceforth  to  grow  due  for  the  same  respectively, 
and  will  at  all  times  keep  the  said  A.  B.,  her  executors 
and  administrators,  indemnified  against  the  payment  of 
the  same  sums  and  interest  respectively,  and  against  all 
accounts,   proceedings,    claims,  demands,   and    liability 
by  reason  of  the  nonpayment  of  the  same  sums  and 
interest  respectively,  or  any  part  thereof  respectively.    In 
witness,  &c. 
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OOVIS ANT  FOB 

PRODUCTION 

BT  ABSOLUT! 

OWHBR. 


1.  Parties. 

2.  Recital  of 
conveyance  of 
even  date. 


LXXVI- 

COVENANT  to  produce  Deeds  (a),  with  a  Proviso  for 
making  von)  the  Covenant  on  parting  with  the  Deeds 
and  procuring  a  Substituted  Covenant. 

THIS  INDENTURE,  made  &c,  Between  A.  B.,  of  &c. 
[vendor],  of  the  one  part;  and  C.  D.,  of  &c.  [purchaser], 
of  the  other  part:  Whereas,  by  an  indenture  bearing 
even  date  with  these  presents,  and  expressed  to  be  made 


Covenants  for 
production, 

— should 
generally  he 
entered  into  l»y 
a  separate 
deed. 


Who  should 
covenant. 


Covenantor 
subsequently 
selling  the 
rest  of  the 
estates,  his 


(a)  With  respeot  to  covenants  for  the  production  of  deeds,  see 
ante,  Vol.  I.,  pp.  145,  531  ;  Dart,  93,  214,  357,  442 ;  8ugd.  446. 

Where  the  covenant  extends  to  documents  not  noticed  in  the  con- 
veyance, it  should,  as  a  general  rule,  he  entered  into  by  a  separate 
deed :  the  question  to  be  considered  being,  whether  any  document 
covenanted  to  be  produced  is  of  such  a  nature  as  to  render  it  desir- 
able that  it  should,  as  soon  as  practicable,  be  taken  off  the  title : 
Dart,  357.  After  the  lapse  of  some  years,  it  is  frequently  very  diffi- 
cult to  trace  deeds  covenanted  to  be  produced;  and,  consequently,  a 
covenant  for  production  contained  in  a  conveyance  often  becomes  an 
inconvenience  to  the  vendor  selling  without  conditions  restrictive  of 
the  purchaser's  rights,  by  disolosing  the  existence  of  deeds  affecting 
the  title,  which  the  vendor  oan  obtain,  if  at  all,  only  at  considerable 
expense. 

As  to  the  right  to  the  custody  of  the  deeds  where  part  only  of  an 
estate  is  sold,  or  where  it  is  sold  in  lots,  see  ante,  VoL  L,  p.  531 ; 
Dart,  94. 

As  to  the  persons  from  whom  snob  covenants  should  be  obtained, 
see  ante,  VoL  I.,  p.  534  ;  Dart,  358.  It  is,  as  has  been  previously 
mentioned,  Vol.  I.,  p.  534,  desirable,  for  the  purchaser's  protection, 
to  have  a  notice  of  the  covenant  indorsed  on  the  deeds  to  be  produced ; 
but  the  purohaser,  independently  of  agreement,  has  no  more  right  to 
insist  on  suoh  an  indorsement  than  he  has  to  require  a  memorandum 
of  the  conveyance  to  himself  to  be  indorsed  upon  the  leading  docu- 
ment of  title  retained  by  the  vendor :  see  Dart,  450. 

When  the  vendor  has  covenanted  with  a  former  purchaser  for  the 
production  of  the  deeds,  a  purchaser  of  the  residue  of  the  estate,  if 
he  takes  the  deeds,  must  covenant  for  their  production  to  the  first 
purohaser :  Dart,  362.    And  the  fact  of  the  vendor  having  already 
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between  [parties],  in  pursuance  of  an  agreement  for  sale      Pbwwbwt 

therein  referred  to,  a  messuage,  farm,  and  hereditaments,  ' 

situate  &c,  and  known  as Farm,  with  the  appurte-     °°TWin  WR 

nances,  have  been  limited  to  such  uses  [recital  of  Dower     bt  absolute 
Uses  in  favour  of  C.  D.,  supra,  p.  269,  or  as  the  ease  may        own. 
be,  to  the  use  of  the  said  C.  D.,  his  heirs  and  assigns] : 
And  whereas  the  several  deeds  and  writings  specified  in  s.  —agreement 
the  schedule  hereto  relate  as  well  to  the  hereditaments  reuinhlgthe 
comprised  in  the  hereinbefore  recited  indenture  as  to  title  deeds 
other  hereditaments,  and  are  in  the  possession  of  the  said  into  a  qualified 
A.  B.,  and  upon  the  treaty  for  the  said  purchase  it  was  °°veDan*- 
agreed  that  the  said  deeds  and  writings  should  remain  in 
bis  custody,  and  that  he  should  enter  into  the  [qualified] 
covenant  hereinafter  contained:  NOW  THIS  INDEN-  4.  Teatatmn: 
TURE  WITNESSETH,  that,  in  pursuance  of  the  said 
agreement  and  in  consideration  of  the  premises,  He  the  covenant  by 
said  A.  B.  doth  hereby,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  covenant  with  the  said  C.  D., 
bis  heirs  and  assigns,  that  he  the  said  A.  B.,  his  heirs  or 
assigns,  unless  prevented  by  fire  or  other  inevitable  acci- 
dent, Will,  upon  every  reasonable  request  in  writing  by 
the  said  G.  D.,  his  heirs,  [appointees,]  or  assigns,  or  any 
person  lawfully  or  equitably  claiming  through  him  any 


covenanted  for  production  to  a  former  purchaser  will  not  justify  him  nghts  ""1 
in  refusing  to  deliver  the  deeds,  if  the  second  purchaser  will  allow  habiUlKS- 
notice  of  the  covenant  to  appear  in  or  upon  his  conveyance,  and  will 
covenant  to  perform  the  prior  oovenant.  This  oovenant  by  the 
second  purchaser  will  be  entered  into  with  the  first  purchaser,  if  the 
vendor's  covenant  was  determinable  on  his  obtaining,  or  the  first  pur- 
chaser will  accept,  suoh  a  substituted  oovenant;  otherwise,  with 
the  vendor  himself,  and  will  then  take  the  shape  of  a  oovenant  to 
produce  the  deeds,  and  to  indemnify  him  against  liability  under 
the  former  oovenant :  Dart,  439. 

It  seems  that  a  covenantee  applying  under  the  oovenant  for  pro-  Deeds,  low  to 
duotion  of,  or  for  information  respecting  the  deeds,  should  tender  the  he  obtained 
costs  which  will  be  incurred  in  complying  with  his  demand  ;  and  that  ^Tenantee/ 
if  on  obtaining  the  deeds  he  should  shew  them  to  a  third  party  to 
the  covenantor's  detriment,  he  would  commit  a  fraud  on  the  cove- 
nantor :  Bethell  y.  Casson,  3  N.  E.  29. 
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Precbdiict      estate  or  interest  in  the  said  hereditaments  comprised  in 
'        the  hereinbefore  recited  indenture  or  any  part  thereof,  at 

<X>T1duotion  *     ^e  cos*  °*  *^e  P6rson^°r  Person®  requiring  the  same,  pro- 

bt  ABsoLUTi      duce  and  show  at  such  times,  in  such  places,  and  to  such 

0W,1IE' persons  as  he  or  they  shall  require,  every  or  any  of  the  said 


safe. 


to  produce  deeds  and  writings  specified  in  the  said  schedule  hereto  for 

dLda,11  the  manifestation,  defence,  and  support  of  the  estate,  title, 

and  possession  of  the  said  C.  D.,  his  heirs,  [appointees,] 

or  assigns,  and  every  or  any  such  other  person  as  afore- 

and  famish         said :   And  will  at  the  like  cost  make  and  furnish  {b) 

copiea*  to  the  said  C.  D.,  his  heirs  [appointees,]  or  assigns,  or 

any  such  other  person   as  aforesaid,  such    true   copies, 

attested  or  unattested,  of  all  or  any  of  the  same  deeds 

and  keep  deeds     and  writings  as  he  or  they  may  require ;  And  will  in 

the  meantime  keep  the  same   deeds  and  writings  safe, 

Proviso  for      whole,   uncancelled,  and  undefaced:  Provided  always, 

covenant  an^  **  *8  ^ere^7  agreed  ^d  declared  (c),  that,  if  the  said 

A.  B.,  his  heirs  or  assigns,  shall  deliver  the  said  deeds 

and  writings,  or  any  of  them,  to  any  person  or  persons 

lawfully  entitled  to  the  custody  thereof,  and  shall  there* 

upon,  at  his  or  their  own  expense,  procure  the  person  or 

persons  to  whom  the  same  deeds  or  writings  shall  be  so 


(b)  Lord  St  Leonards  says  that  the  covenant  should  authorise  the 
purchaser  to  take  copies  or  extracts  of  the  deeds,  unless  the  price  to 
be  paid  for  the  copies  be  limited  to  their  mere  cost,  which,  in  his 
opinion,  is  the  better  plan,  Sugd.  452 :  bnt  this  is  not  the  practice. 
Substituted  (€)  Beneficial  owners  sometimes  stipulate  that  their  covenant  for 

covenants  for         production  shall  be  qualified,  and  the  assignees  of  a  bankrupt  are 
production.  entitled  to  qualify  their  covenant,  by  such  a  proviso  as  that  in  the 

text;  Ex  parte  Stuart,  2  Bose,  21$:  but,  at  the  present  day, 
assignees  in  bankruptcy  as  well  as  trustees  and  mortgagees  usually, 
and  beneficial  owners  occasionally,  limit  their  liability  to  the  period 
of  their  retaining  the  control  of  the  deeds  by  employing  the  form  of 
oovenant  in  Precedent  LXXVII.  The  proviso,  when  inserted,  should 
provide  for  the  actual  delivery  of  the  substituted  covenant  to  the  pur- 
chaser or  his  representatives :  Dart,  p.  358.  Where  the  cost  of  the 
substituted  covenant  is  thrown  on  the  covenantor,  the  proviso  seems 
not  only  unobjectionable,  but  even  advantageous  to  the  purchaser, 
since  it  may  enable  him  to  trace  the  deeds  whenever  the  covenantor 
parts  with  the  in. 
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delivered,  to  enter  into  with,  and  deliver  to,  the  person 
or  persons  then  entitled  to  the  benefit  of  the  covenant 
hereinbefore  contained,  a  covenant  to  the  like  purport 
and  effect,  then  and  thenceforth  the  covenant  hereinbefore 
contained  shall  become  void,  so  far  as  relates  to  the  deeds 
and  writings  the  subject  of  such  substituted  covenant.   In 

WITNESS,  &C.  {d) 


Prkokdknt 
LXXVI. 

00VENAXT  FOR 

PRODUCTION 

BT  AB80LUTH 

OWHIR, 


LXXVIL 


COVENANT  for  Production  of  Deeds  by  Trustees  or 
Mortgagees  :  variation  where  the  Deeds  are  held  by 
several  different  Persons  (a). 


Precedent 
LXXVII. 

OOYSKAVT  FOR 

PRODUCTION 

BT    PTDUCIAJtT 

OWNERS. 


THIS  INDENTURE,  made  &c.  between  A.  B.,  of  <fcc.  l.  Parties. 
C.  D.,  of  &c,  and  E.  F.  [covenantors],  of  the  one  part, 


(d)  A  separate  deed  of  oovenant  for  production  arising  oat  of  a  sale 
or  mortgage,  is,  by  the  Aot  13  &  14  Vict.  o.  97,  chargeable  with 
the  same  duty  as  the  eonyejanoe  or  mortgage  deed  when  that  duty 
does  not  exceed  ten  shillings,  and  in  other  oases  with  a  duty  of  ten 
shillings ;  but  if  the  oovenant  does  not  arise  out  of  a  sale  or  mort- 
gage it  is  ohargeable  with  a  duty  of  thirty-five  shillings. 

So  that  the  covenant  for  production  arises  out  of  a  sale  or  mort- 
gage, it  is  immaterial  whether  it  be  entered  into  simultaneously  with, 
or  after  the  oonveyanoe  or  mortgage ;  and  whether  the  oovenator 
be  the  vendor,  or  the  purohaser  of  part  of  the  estate,  or  any  third 
person :  in  any  of  these  oases  only  a  ten-shilling  duty  is  ohargeable ; 
as  in  the  familiar  instance  of  a  sale  in  lots,  subject  to  a  stipulation 
that  the  deeds  shall  be  retained  by  the  vendor  until  all  the  lots  have 
been  sold,  and  shall  then  be  delivered  to  the  largest  purohaser  in 
value,  on  his  entering  into  covenants  for  production  to  the  other 
purchasers. 

(a)  Trustees  and  mortgagees  cannot  be  required  to  enter  into 
covenants  for  production  which  will  involve  them  in  future 
personal  liability ;  and  yet  as  they  are  usually  the  persons  seised 
of  the  legal  estate,  covenants  entered  into  by  any  other  parties 
will  not  run  with  the  land  in  respect  of  which  the  deeds  are  re- 


Stamps  on 
covenants  for 
production. 


Form  of  cove- 
nants for 
production  l»y 
trustees  And 
mortgagees. 
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Pemkdevt 
LXXVII. 

0OVBN1BT   FOR 

PBODUOTIO* 

BT  IIDCCIART 

OWSBR8. 


2.  Recital  of 
conveyance. 


8.  Of  agreement 
for  covenant. 


4.  Testatum. 


and  G.H.,  of  &c.  [purchaser]  of  the  other  part :  Whereas 
by  an  indenture  dated  &c.  [or  bearing  even  date  with 
these  presents],  and  expressed  to  be  made  between 
[parties]  in  pursuance  of  an  agreement  for  sale  therein 
referred  to,  divers  messuages  and  hereditaments  in  the 

parish  of in  the  county  of have  been  conveyed 

and  assured  to  the  use  of  the  said  G.  H.,  his  heirs  and 
assigns  [or  to  dower  uses,  supra,  p.  269].  And  whereas 
the  several  deeds  and  writings  specified  in  the  schedule 
hereto  relate  as  well  to  the  hereditaments  comprised  in 
the  hereinbefore  recited  indenture,  as  to  other  heredita- 
ments, and  are  in  the  possession  of  the  sayl  A.  B.,  C.  D., 
and  E.  F.  (b),  and  it  was  a  condition  of  the  said  sale  that 
the  said  deeds  and  writings  should  remain  in  their 
custody,  and  that  they  should  enter  into  the  covenant 
hereinafter  contained:  NOW  THIS  INDENTURE 
WITNESSETH,  that  in  performance  of  the  said  con- 
dition, and  in  consideration  of  the  premises,  each  of  them 
the  said  A.  B.,  G.  D.,  and  E.  F.  so  far  as  relates  to  the 
acts  of  himself,  and  his  own  heirs,  executors,  and  admin- 
istrators alone,  and  so  as  to  bind  himself,  his  heirs, 
executors,  and  administrators,  respectively  only  while 
having  the  actual  custody  of  the  deeds  and  writings 
hereby  covenanted  to  be  produced,  and  so  far  as  practica- 
ble to  bind  such  deeds  and  writings  into  whosesoever 
hands  the  same  may  come,  and  not  so  as  to  bind  himself, 
his  heirs,  executors,  or  administrators,  or  to  incur  any 
liability  in  relation  thereto  further  or  otherwise,  doth 


tained.  Various  forms  of  covenant  have  been  framed,  and  are 
used  to  meet  this  state  of  oiroumstanoes :  in  all  of  them  the  object 
aimed  at  is  to  obtain  from  the  trustees  or  mortgagees  an  under- 
taking to  produce  the  deeds  while  in  their  custody,  of  which  the 
obligation  on  them  personally  shall  cease  as  soon  as  they  part 
with  the  deeds,  but  shall  oontinue  to  bind  the  deeds  perpetually. 
The  form  in  the  text  is  now  commonly  employed  in  such  oases. 

(o)  Where  the  variation  given  infra  is  used,  say,  "  in  the  posses- 
sion of  the  respective  persons  by  whom  the  same  respectively  are 
hereinafter  covenanted  to  be  produced." 


CONVEYANCES   ON   SALES.  545 

hereby  for  himself,  his  heirs,  executors,  and  administra-  ^xvtl* 

tors,  covenant  with  the  said  G.  H.,  his  heirs  and  assigns,  

that  they"  the  said  covenanting  parties  respectively  and  Wp^^,™E 

their    respective    heirs,   executors,  administrators,    and  bt  fiduciary 

assigns  (c),  unless   prevented  by  fire  or  other  inevitable  0TnM' 

accident,  Will,  upon  every  reasonable  request  in  writing  (J0Tena?*J°1p?'' 

by  the  said  G.  H.,  his  heirs  or  assigns,  or  any  person  deeds; 
lawfully  or   equitably  claiming  through   him  any  estate 


(c)  Where  the  deeds  happen  to  be  in  the  possession  of  various 
persons,  as  is  frequently  the  ease  when  the  property  sold  is  snbjeot  to 
successive  mortgages,  or  held  in  undivided  shares,  the  following 
form,  which  comprehends  concisely  in  one  covenant  all  the  covenantors 
and  all  the  deeds,  or  some  modification  of  it,  may  be  employed. 

He  the  said  A.  B.,  so  far  as  relates  to  all  the  deeds 
and    writings   hereinafter    covenanted  to  be  produced, 

except  the  indentures  of  the day  of ,  and 

day  of ,  doth  hereby,  for  himself,  his  heirs,  executors, 

administrators,  and  assigns,  And  each  of  them  the  said 
C.  D.  and  E.  F.,  so  far  only  as  relates  to  the  said  inden- 
ture of  the day  of and  to  the  acts  of  himself 

and  his  own  heirs,  executors,  and  administrators  alone, 
and  so  as  to  bind  himself,  his  heirs,  executors,  and 
administrators,  respectively  only  while  having  the  actual 
custody  of  the  same  indenture,  and  so  far  as  practicable 
to  bind  the  same  indenture  into  whosesoever  hands 
the  same  may  come,  and  not  so  as  to  bind  himself,  his 
heirs,  executors,  or  administrators,  or  to  incur  any 
liability  further  or  otherwise,  doth  hereby,  for  himself, 
his  heirs,  executors,  and  administrators:  And  they 
the  said  G.  H.  and  I.  K,  so  far  only  as  relates  to  the 

said  indenture  of  the  day  of ,  do  hereby,  for 

themselves,  their  heirs,  executors,  administrators,  and 
assigns,  covenant  with  the  said  [purchaser],  his  heirs  and 
assigns,  that  they  the  said  covenanting  parties  respec- 
tively, and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  unless  prevented  by  fire,  &c, 
as  in  the  text, 

VOL.    II.  H    N 
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PaiOlDDTT 

LXXVII. 

OOYZHAWT  VOB 

PBODUOTIOV 

BT  FIDUCIARY 

OWflKft. 


"—And  furnish, 
copies, 


—and  keep 
deeds  safe. 


or  interest  in  the  said  hereditaments  comprised  in  the 
hereinbefore  recited  indenture,  or  any  part  thereof,  at  the 
cost  of  the  person  or  persons  requiring  the  same,  produce 
and  show  at  such  times,  in  such  places,  and  to  such 
persons  as  he  or  they  shall  require,  every  or  any  of  the 
said  deeds  and  writings  specified  in  the  said  schedule 
hereto  for  the  manifestation,  defence,  and  support  of  the 
estate,  title,  and  possession  of  the  said  G.  H.,  his  heirs 
or  assigns,  and  every  or  any  such  other  person  as  afore- 
said. And  will  at  the  like  cost  make  and  furnish  to  the 
said  G.  H.,  his  heirs  or  assigns,  or  any  such  other 
person  as  aforesaid,  such  true  copies,  attested  or  unat- 
tested, of  all  or  any  of  the  same  deeds  and  writings  as  he 
or  they  may  require.  And  will  in  the  meantime  keep 
the  same  deeds  and  writings  safe,  whole,  uncancelled,  and 
undefaced.    In  witness,  &c. 
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ACKNOWLEDGMENT 

of  deeds,  by  married  women,  187,  207,  218. 

ADMINISTRATION 

of  real  estate,  sales  under  decrees  in,  244,  250,  255,  259. 

ADVOWSON, 

title  of,  33,  35. 

vested  in  tenants  in  common,  how  they  present,  33. 

purchase  of,  318. 

curtesy  may  be  of,  ib. 

AGENT, 

purchase  made  through,  230. 
life  insurance  through,  531. 

AGREEMENTS, 

general  observations,  1. 

required  by  the  Statute  of  Frauds  to  be  in  writing,  2, 3, 36 

under  seal,  53,  97. 

specific  performance  of;  3,  51. 

statement  in,  of  the  interest  to  be  sold,  4. 

for  sale  do  not  make  vendor  a  trustee,  5. 

penalty  for  breach  of,  28}  525. 

to  execute  powers,  92. 

for  arbitration,  46,  121,  143,  158. 

mortgage,  80,  96. 
by  public  companies,  how  to  be  executed,  148. 

APPOINTMENT 

under  a  power,  170,  174. 

to  dower  uses,  validity  of,  183. 
APPORTIONMENT 

of  purchase-money  of  freeholds  and  copyholds,  353. 

n  n  2 
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ARBITRATION, 

agreement  to  refer  disputes  to,  46,  121,  143,  158,  437. 
under  L.  C.  C.  Act,  49,  52. 
C.  L.  P.  Act,  122,  437. 
ASSIGNMENT 

of  equitable  interests  in  copyholds,  190. 
leaseholds,  198,  367,  461. 
attendant  terms,  286,  490,  493. 
ASSURANCES, 

modern  forms  ofj  169. 

ATTENDANT  TERMS, 

release  and  assignment  of,  286,  490,  493. 

ATTORNEY,  POWER  OF, 

for  valuable  consideration  irrevocable,  517. 

necessary  powers  implied,  ib. 
AUCTION, 

purchase  at,  by  agent,  230. 

recital  of,  233. 

AWARD. — See  Arbitration. 

BANKRUPTCY, 

law  of,  as  to  real  estate,  454. 

conveyance  of  freeholds,  456. 
copyholds,  459. 
leaseholds,  461. 
BARGAIN  AND  SALE, 

under  Statute  of  Uses,  172. 

at  common  law,  173. 

of  copyholds,  231. 
BUILDING, 

covenants  and  provisions  for,  444,  452. 

CHANCERY,  COURT  OF, 

submissions  to  arbitration  made  a  rule  of,  126. 
sales  by  order  of,  244,  248,  250,  255,  259,  265. 
purchase  with  sanction  of,  465. 
out  of  money  in,  348. 
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CHARITY  ESTATE, 
exchange  o£  72. 
sales  of,  403. 
conveyance  to  charitable  uses,  466. 

CHOSE  IN  ACTION,    . 
assignment  of,  533. 

CHURCH  ESTATES  COMMISSIONERS, 
purchases  by,  376. 
sales  by,  391. 

COMMONAGE, 

rights  and  regrant  o£  342. 

COMPANY  (PUBLIC), 

execution  of  deeds  by,  148. 
conveyances  to,  477,  482,  484,  486. 

CONDITION, 

agreement  making  precedent,  143,  158. 

CONVEYANCES  ON  SALES, 
deeds  used  as,  169. 
for  freeholds,  ib. 

copyholds,  188. 

leaseholds,  198. 
without  recitals,  206. 

whose  concurrence  in,  may  be  required,  248. 
under  Trustee  Acts,  259,  265. 
by  infants  not  necessarily  settled  by  the  Court,  216. 
Court  will  arrange,  254. 

COPYHOLDS, 

definition  and  conveyances  o£  188. 
purchaser  of,  has  notice  of  the  customs,  6. 
risk  of  purchasing  with  intention  of  pulling  down  build- 
ings, 7. 
forfeiture  o£  7,  198. 
covenant  to  surrender,  194. 
surrender  of  married  woman's,  191. 
limitation  of  uses  of,  ib. 
entail  of,  how  barred,  329. 
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COVYROLDS^-continued. 

covenants  for  title  to,  193,  328. 
Bartenders,  by  whom  prepared,  195. 

proprietors  of  tenements,  386. 
forms  of,  329. 
fines  for  admittance  to,  196. 
devises  of,  in  trust  for  sale,  332. 
releases  of,  by  trustees  and  mortgagees,  298. 
bargain  and  sale  ofj  231. 
conveyance  of  equitable  and  contingent  interests  in,  190, 

334. 
enfranchisement  of,  339. 
conveyance  o£  by  mortgagees,  357. 
grant  of,  by  lord  otherwise  than  customary,  386. 
mines  in,  431. 
conveyance  of  bankrupt's,  459. 

COPYRIGHT, 

law  of,  140,  and  Addenda. 

CORPORATION, 

leases  by,  377. 

COSTS 

of  conveyance  from  infants  and  devisees,  by  whom  borne,  6. 

COVENANT, 

what  constitutes,  97. 
to  stand  seised,  173. 

surrender  copyholds,  194. 
build,  444. 
running  with  land,  235,  444,  452. 

for  production  of  court  rolls,  342. — See  also  Production  of 
Deeds. 

COVENANTS  FOR  TITLE, 

with  whom  entered  into,  and  to  whose  acts  extended,  184, 

208,  211,  213. 
with  grantee  to  uses,  235,  281,  311. 
on  a  sale  of  wife's  real  estate,  219. 
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COVENANTS  FOR  TITLE— continued. 
on  a  feoffment,  223. 
by  sub-lessee,  204. 

fiduciary  vendors,  236. 
tenant  for  life,  236. 

joint  tenants,  and  tenants  in  common,  225,  366. 
grantor  of  an  easement,  436. 
with  joint  tenants,  366. 
in  conveyance  under  a  sale  incourt,  249-. 
to  freeholds,  184. 

copyholds,  193,  326. 
leaseholds,  201,  464. 
in  conveyance  of  estate  sold  by  Court,  249. 
equity  of  redemption,  416. 
subject  to  a  mortgage,  417. 
to  railway  company,  480. 
in  assignment  of  a  patent,  499. 
goodwill,  521. 
policy  of  assurance,  528. 
absolute,  321. 

respecting  a  defective  title,  336. 

remedies  of  covenantee  where  covenantor  becomes  bank- 
rupt, 528. 
liability  under,  205. 

CURTESY. — See  Advowson  ;  Copthold  ;  Husband  and  Wipb. 

DAMAGES,  LIQUIDATED, 

for  breach  of  agreement,  28,  46,  525. 

DEBTS, 

charge  o£  giving  executors  power  of  sale,  299. 

DEEDS, 

covenant  for  production  of,  342,  540,  543. 

DEVISE 

of  land  agreed  to  be  sold,  5. 

DISTANCES, 

how  to  be  measured,  524. 
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DOWER, 

object  of  limitations  to  bar,  177. 

should  not  be  barred  in  favour  of  heir,  179. 

trustee,  when  not  necessary  party  to  conveyance,  182. 

of  copyholds,  192. 

equity  of  redemption,  414. 

mines,  429. 
uses,  appointment  to,  183. 

DRAINS, 

rights  to,  as  easements,  451. 

EASEMENTS, 

conveyance  of,  under  power  of  sale,  238. 

reservation  of,  in  exchanges,  70. 

rights  to  drains  may  be,  451. 

law  of,  470. 

covenants  by  grantor  of,  476. 

ECCLESIASTICAL  COMMISSIONERS, 
sales  by,  394. 

ENFRANCHISEMENT 

of  copyholds,  339,  349. 

ENROLMENT 

of  deeds  barring  entails,  265,  330. 

EQUITY  OF  REDEMPTION, 
how  conveyed,  413. 
dower  of,  414. 
covenant  by  purchaser  of,  416. 

ESTATE  PUR  AUTRE  VIE, 

limitations  of,  to  bar  dower,  181. 

ESTATE  TAIL, 

conveyance  of,  under  Trustee  Acts,  265. 
in  copyholds,  how  barred,  329. 

EXCHANGES, 

disadvantages  incident  to,  how  avoided,  67. 
by  Inclosure  Commissioners,  69. 
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EXECUTION 

of  conveyance,  purchaser's  right  to  see,  13. 

EXECUTORS, 

their  power  to  sell  real  estate  under  a  charge  of  debts, 

FEOFFMENT, 

of  what  made,  and  by  whom  used,  171. 

by  infants,  custom  of  gavelkind  respecting,  221. 

FORFEITURE 

of  copyholds,  7,  198. 

FRAUDS, 

agreements  required  to  be  in  writing  by,  2,  3,  36. 

FREEBENCH, 

nature  of,  192. 

FREEHOLDS, 

forms  of  assurance  of,  169. 
covenants  for  title  to,  184,  213. 
conveyances  of,  by  married  women,  187. 

GAVELKIND, 

customs  of,  221. 

GOODWILL, 

what  it  is,  and  how  dealt  with,  510. 
stamp  duties  on  assignments  of,  515. 

GUARDIAN.— £*?  Infant. 

HUSBAND  AND  WIFE, 

their  respective  interests  in  wife's  personal  estate  in  posses- 
sion and  reversion,  112. — And  see  Addenda. 

in  wife's  real  estate,  217. 
tenancy  by  curtesy,  193,  282. 
covenants  for  title  on  sale  of  wife's  real  estate,  219. 
property  belonging  to  wife  for  her  separate  use,  217,  242. 

IMPLICATION, 

right  by,  37. 
liability  by,  200. 
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INCLOSURE  COMMISSIONERS, 

exchanges  by,  67. 

partitions  by,  74,  77. 
INFANT, 

costs  of  obtaining  conveyance  from,  by  whom  borne,  6. 

authority  of  guardian  to  make  leases  of  infant's  lands,  27. 

settlements  by,  117. 

conveyances  by,  of  gavelkind  land,  221. 
estates  tail,  265. 
not  necessarily  settled  in  Chambers,  tb. 

JOINT  TENANTS, 

how  they  present  to  livings,  33. 

covenant,  366. 
may  release  copyholds  to  each  other,  196. 

LANDS  CLAUSES  CONSOLIDATION  ACT, 

conveyances  under,  of  freeholds,  47,  477,  486. 
copyholds,  482. 

arbitrations  under,  49,  52. 
LEASE, 

what  need  not  be  in  writing,  3. 

assignment  of,  198,  362. 

liabilities  by  implication  of  assignees  of,  200. 

covenants  on  sale  of,  201. 

assignment  of,  by  indorsement,  366. 

underlease,  367. 

by  corporation,  377,  395. 

covenants  in,  determined  by  conveyance  of  reversion,  39L 

sale  of  bankrupt's,  461. 
LIFE  ASSURANCE.— See  Policy  of  Assurance. 
LIMITATION 

of  estate  conveyed,  freeholds,  175. 
copyholds,  191. 
LUNATIC, 

power  of  committee  o£  over  estate,  371. 

practice  respecting  deeds  covenanted  to  be  produced  by,  374. 

subscription  and  attestation  of  deeds  by  committees  of,  375. 

Asylum,  conveyances  to  committee  of  visitors  o£  473. 
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MARRIED  WOMEN, 

acknowledgment  of  deeds  by,  187,  207,  218. 
surrender  of  copyholds  by,  191. — And  see  Wife. 

MINES  AND  MINERALS, 

rights  of  railway  company  in,  under  lands  purchased  by 

them,  38,  40,  478. 
reservation  of,  in  exchanges,  70. 
law  of,  generally,  423. 
definition  o£  439. 
MORTGAGE, 

form  of  agreement  for,  80,  96. 

consolidation  of  different  loans  into  one  mortgage  debt,  81 
equitable,  with  or  without  deposit  of  deeds,  83. 
requiring  registration,  86. 
sub-mortgage  by  deposit,  ib. 
when  notice  of,  must  be  given,  89,  533. 
legal,  what  it  means,  88. 

keeping  on  foot,  for  benefit  of  purchaser,  294,  298. 
for  part  of  purchase-money,  353. 
MORTGAGEE, 

covenants  by,  on  sale,  274. 
sales  by  assigns  of,  ib. 

of  copyholds  by,  357. 
with  concurrence  of,  417. 

MORTGAGOR, 

covenants  by,  272. 

MORTMAIN, 

restraints  on  acquiring  lands  in,  466. 

NEXT  PRESENTATION.— £o?  Presentation. 

NOTICE 

of  mortgage,  89. 

assignment  of  chose  in  action,  533. 

PARCELS,  % 

how  to  be  described,  207. 
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PARTITION, 

by  Inclosure  Commissioners,  77. 
Court  of  Chancery,  80. 
PARTNERSHIP, 

how  constituted,  132. 

PATENT,  LETTERS, 
grant  of,  126. 
assignment  of,  496,  509. 
stamp  duties  payable  on,  497. 
covenants  in  assignments  of,  499. 

PENALTY 

for  breach  of  agreement,  28,  525. 

POLICY  OF  LIFE  ASSURANCE, 

definition  and  assignment  of,  530. 
covenants  in  assignment  of,  528. 

POWERS, 

agreements  to  exercise,  92. 

formalities  to  be  observed  in  execution  of,  174,  181,  237. 

conveyances  under,  155,  238. 

POWER  OF  ATTORNEY, 

necessary  authorities  implied,  517. 

POWER  OF  SALE, 

exercise  of,  234. 

conveyance  of  easement  under,  236. 

validity  of,  in  a  mortgage,  272. 

exercise  of,  by  assigns,  274. 

executors  under  charge  of  debts,  299. 
PRESENTATION,  NEXT, 

purchase  of,  30. 

sale  of,  321. 

PRODUCTION  OF  TITLE  DEEDS, 
covenants  for,  342,  540,  543. 

PUBLIC  COMPANY, 

conveyances  to,  38,  47,  53,  56. 

contracts  by,  how  to  be  executed,  53,  148. 
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PUBLIC  HEALTH  ACT, 

purchases  under,  56,  58,  62. 

PURCHASE  MONEY, 
receipt  for,  206. 
payment  of  interest  on,  254. 

to  vendor  personally,  13. 

into  court*  248,  252,  254. 

out  of  funds  in  court,  348. 

to  trustees,  302. 

RAILWAY  COMPANY, 

sale  and  conveyance  of  lands  to,  38,  47,  53,  477,  482, 

486. 
rights  of,  to  support  from  minerals,  38. 
contracts  by,  how  to  be  executed,  53,  148. 
for  sale  to,  how  enforceable,  51. 

RECEIPTS 

for  purchase-money,  206. 
power  to  give,  implied,  244. 
statutory,  317. 

RENTCHARGE, 

clear  yearly,  what  is,  441. 
power  of  distress  incident  to,  443. 
conveyances  in  consideration  of,  48,  443,  486. 

RESCISSION 

of  contract  for  sale,  stipulations  as  to,  12. 

REVERSIONARY  INTERESTS 

of  married  women,  law  respecting,   113. — And  see  Ad- 
denda. 

how  dealt  with,  118. 
sales  of,  227. 
description  of,  in  conveyance,  393. 

ROADS, 

public  and  private,  rights  over,  137,  449. 
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SALE, 

power  of,  mode  of  exercising,  234. 

SATISFIED  TERMS  ACT, 

its  history  and  effect,  490. 

SEISIN,  LIVERY  OF, 

what,  and  bow  made,  172. 
appointment  of  attorney  for,  223. 

SEPARATE  USE, 

wife's  power  over  real  estate  settled  to,  217,  242. 

SETTLEMENT, 

wife's  equity  to,  115. 
by  infants,  117. 

SIMONY, 

law  respecting,  30. 

SPECIFIC  PERFORMANCE 

of  agreement  for  sale  of  land,  4,  51. 

good-will,  466. 
execution  of  works,  149. 

STAMP  DUTIES, 

apportionment  of  purchase-money  for,  353. 
on  agreements  for  mortgages,  81. 

patents,  497. 

assignment  of  good- will,  515. 

covenants  for  production,  543. 

SUCCESSION  DUTY, 

by  whom  paid,  228,  289. 

SURRENDER.— &*  Copyhold. 

TENANT  FOR  LIFE, 

covenants  for  title  by,  229,  236. 
may  deal  with  his  trustees,  309 
sale  of  next  presentation  by,  321. 

liability  of,  for  costs  on  appointment  of  new  trustee  of 
copyholds,  332. 
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TENANT  IN  TAIL, 

conveyances  of,  and  instead  of,  under  Trustee  Acts  do  not 

require  enrolment,  265. 
of  copyholds,  how  barred,  329. 

TENANTS  IN  COMMON, 

bow  they  present  to  livings,  33. 
covenant,  366. 

TERMS  OF  YEARS.— See  Attendant  Terms  ;  Satisfied  Terms. 

TIMBER, 

standing,  contract  for  sale  of,  36. 

TITLE  DEEDS, 

deposit  of,  83. 

covenant  for  production  of. — See  Production  op  Deeds. 

TRADE, 

agreements  in  restraint  of,  521. 
TRUSTEE, 

payment  of  purchase-money  to,  302. 

ppwer  of,  as  to  sales,  317. 

appointing  new,  ib. 

TRUSTEE  ACTS, 

conveyances  under,  on  sales,  259,  265. 

UMPIRE, 

appointment  of,  76. 

USES, 

declaration  of,  176. 

statute  of,  conveyances  derived  from,  173. 

operation  of,  176. 
dower,  operation  of,  177. 

VESTING  ORDERS 

do  not  require  enrolment,  265. 

WATERWORKS.— &<?  Public  Health  Act. 
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WIFE, 

husband's  interest  in  her  personalty,  112,  242. 

realty,  217,  242. 
her  power  over  her  own  realty,  217,  242. 
covenants  for  title  on  sale  of  her  realty,  219. 

WITNESS, 

attesting,  should  not  be  an  interested  party,  175. 
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ACCOMMODATION, 

agreement  to  afford  railway,  43. 

execute  works,  42,  485. 

ADVOWSON, 

grant  of,  318. 

AGENT, 

purchase  by,  233. 

AGREEMENT.— See  Table  of  Cowkswi 

APPOINTMENT, 

of  arbitrators,  48,  120. 

attorney  to  receive,  or  deliver  seisin,  224. 

new  trustee,  recital  o£,  313. 
conveyance  by,  of  freeholds,  234,  280,  291,  310. 
enfranchisement  by,  345. 

APPOINTMENT  AND  GRANT, 
conveyance  by,  in  fee,  212. 

to  dower  uses,  215. 

secure  a  rentcharge,  438. 
tenants  in  common,  411. 
uses  of  a  settlement,  310. 

APPORTIONMENT, 

of  rent  between  different  parts  of  leasehold,  369. 
purchase-money  for  stamp  duty,  353,  413. 

between  tenant  for  life  and  remainder* 
man,  336. 

VOL.  II.  o  o 
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ARBITRATION, 

agreement  for  reference  to  (short),  46,  47,  437,  475. 
covenant  to  pay  a  price  to  be  fixed  by  (formal),  120,  474. 

ASSIGNMENT, 

of  goodwill,  510. 

leaseholds,  362,  365,  366,  367. 

to  tenants  in  common,  365. 
by  committee  of  lunatic,  371. 
indorsement,  366. 
letters  patent,  496  ;  and  see  126. 
mortgage  debt,  296. 
policy  of  assurance,  526,  530. 
terms  of  years,  283,  490,  493. 
agreements  for,  of  chattels,  6. 

mortgage  debt,  25. 

ATTENDANT  TERMS, 

assignment  of,  283,  490,  493. 

ATTORNEY, 

appointment  of,  to  receive  and  deliver  seisin,  223. 
power  of,  517,  527. 

AUCTION, 

recital  of  sale  by,  233,  247. 

purchase  at,  247,  252. 

AWARD, 

of   Inclosure    Commissioners,    recital    of,  378. — See    also 
Arbitration. 

BANKRUPTCY, 

proceedings  in,  recital  of,  456. 
conveyance  of  bankrupt's  freehold,  454. 

copyhold,  459. 

leasehold,  461. 

BARGAIN  AND  SALE, 

of  copyholds  by  executors,  321. 
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BOARD  OF  HEALTH, 

agreement  for  sale  to,  56. 

BREWERY, 

agreement  for  sale  of,  15. 

BUILDER, 

contract  with,  for  execution  of  works,  142, 145. 

BUILDING, 

covenant  to  erect,  444,  448. 
club,  conveyance  to,  447. 

BUSINESS, 

agreement  for  sale  of,  15. 
assignment  o£  510. 

CAPITULAR  LEASE. — See  Church   Estates  Commissioners; 
Coptholds;  Ecclesiastical  Commissioners;  Lease. 

CERTIFICATE, 

of  Chief  Clerk  as  to  sale  and  title,  247,  253,  257. 
approving  of  conveyance,  254,  467. 

CHANCEL, 

conveyance  subject  to  cost  of  repairing,  399. 

CHANCERY,  COURT  OF, 

agreement  for  purchase  under  direction  o£  63. 
conveyance  on  sale  by,  244,  250,  255,  259. 

purchase  by,  465. 
enfranchisement  under  direction  of,  345. 

CHARITY  ESTATE, 

conveyance  of,  on  a  sale,  403. 

CHURCH  ESTATES  COMMISSIONERS, 

surrender  on  purchase  by,  of  lease  (episcopal),  376. 

(capitular),     382,     386, 

389. 

o  o  2 
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COAL.— See  Mines. 

COMMONAGE, 

grant  of,  343. 
re-appointment  of,  350. 

COMPENSATION, 

clause  for,  in  agreement  for  sale,  5,  48. 

exchange,  68. 
by  railway  company  for  severance,  48,  54. 
for  damage  by  mining,  434. 

making  a  drain,  474. 

CONTRACTOR, 

agreement  for  execution  of  works  by,  142,  145,  149,  158. 

CONVEYANCE. — See  Freeholds;    Copyholds;    Leaseholds; 
Table  of  Contents. 

COPYHOLD, 

recital  of  will  devising,  231,  345. 
surrender  of,  329 
bargain  and  sale  of,  231. 
enfranchisement  o£  339. 
covenant  to  surrender,  325,  412. 

re-surrender,  355. 
conveyance  of,  with  freeholds,  353,  357. 
previously  surrendered,  covenants  for  title  to,  327. 

release  of,  334. 
conveyance  of,  by  mortgagees,  357. 
surrender  of  capitular  lease  for  lives  of,  386. 
release  of  equitable  interests  in,  389. 
bankrupt's,  conveyance  of,  459. 
to  a  railway  company,  conveyance  of,  482. 

COPYRIGHT, 

agreement  for  sale  of,  140. 
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COSTS, 

provisions  for  payment  o£  in  agreement  for  purchase,  40, 
56,  62. 

of  arbitration,  49,  52, 123,  475. 
conveyance  of  charity  estate, 

407. 
obtaining  letters  patent,  131, 

502. 
partition,  76,  79. 

COVENANTS 

against  incumbrances  by  one,  235,  249. 

several,  241,  269. 
for  title,  to  freeholds,  208,  211,  213,  216,  281. 
copyholds,  325,  327,  337,  483. 
leaseholds,  363. 

freeholds  and  leaseholds,  409,  479. 
advowson,  319. 
next  presentation,  322. 
equity  of  redemption,  415. 
letters  patent,  499. 
goodwill,  518. 

policy  of  life  assurance,  527,  538. 
land  sold  to  railway  company,  479,  483,  489. 
in  enfranchisement  deed,  351. 
agreement  for  mortgage,  88. 
conveyance  in  fee,  208,  213. 

to  dower  uses,  211,216. 
by  mortgagor  and  mortgagee,  281. 
to  uses  of  a  settlement,  310. 
railway  company,  479. 
absolute,  321. 

by  guardians  on  behalf  of  infant,  25. 
vendor  seised  in  fee,  208,  211. 

to  dower  uses,  213,  216. 
owners  of  moieties,  351. 
tenant  for  life,  236,  241. 

and  remainderman,  229,  292. 
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COVEN  ANTS-wtiinuaJL 

for  title,  by  tenants  in  common,  226. 

husbands  for  themselves  and  their  wives,  219. 
husband  and  wife,  binding  her  separate  estate, 

421. 
purchaser  of  a  lease,  364,  366,  369,  370,  374. 

goodwill,  520. 
committee  of  a  lunatic,  374. 
committee  of  visitors  of  lunatic  asylum,  473. 
grantor  of  an  easement,  436. 
by  railway  to  pay  rent,  481,  488. 
joint  and  several,  288. 
to  surrender  copyholds,  325. 
re-surrender  copyholds,  355. 
pay  unpaid  purchase-money,  356. 
mortgage  debt,  416,  419,  539. 
interest  on  purchase-money  of  advowson,  320. 
rent,  364,  366,  369,  370,  374. 
rentcharge,  443. 
succession  duty,  293. 
trade  debts,  520 
build,  insure,  and  repair,  444,  448. 
execute  works  properly,  473. 
in  restraint  of  trade,  521. 
produce  deeds,  344,  480,  489,  540. 

DECREE, 

conveyance  of  estates  sold  under,  244,  250,  255,  259. 

DISTRESS, 

power  of,  for  securing  rent,  370,  371. 

rentcharge,  442,  488. 

DOWER, 

release  of,  206,  210 

uses,  conveyance  to,  by  grant,  210. 

appointment  and  grant,  215,  289. 
recital  of,  306. 
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EASEMENT, 

grant  of;  238,  470. 

ECCLESIASTICAL  COMMISSIONERS, 

conveyance  by,  to  the  uses  of  a  settlement,  of  the  reversion 

of  a  sinecure  rectory,  394. 
reversion  of  a  capitular  lease,  400. 

ENFRANCHISEMENT, 
by  grant,  339. 
under  a  power,  345,  349. 

ENTRY, 

power  o£  for  securing  performance  of  covenants,  444. 
rentcharge,  442. 
working  mines,  428,  439. 
limitation  of  cross  powers  ofi  453. 

EPISCOPAL  LEASE, 

for  lives,  surrender  of,  376. 

conveyance  of  reversion  expectant  on,  391. 

EQUITY  OF  REDEMPTION, 

conveyance  o£  303,  and  tee  289. 

EXCHANGE, 

agreement  for,  by  way  of  mutual  conveyances,  67. 
Inclosure  Commissioners,  69. 

EXCHEQUER  BILLS, 

investment  in,  of  loan,  pending  a  mortgage,  95,  98. 

EXECUTORS, 

conveyance  by,  freeholds,  298. 
copyholds,  321. 
leaseholds,  365. 

FEME  COVERTE.— See  Married  Woman. 

FEOFFMENT, 

by  an  infant,  221. 
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FIXTURES, 

agreement  for  sale  of,  6, 

FREEHOLDS, 

agreement  for  sale  ot,  3,  9. 
conveyance  of,  in  fee,  206,  214. 

to  dower  uses,  210,  215. 

separate  use  of  a  married  woman,  242. 
usee  of  a  settlement,  304. 

will,  312. 
tenants  in  common,  302. 
trustees  for  sale,  315. 
visitors  of  a  lunatic  asylum,  470. 
railway  company,  477,  484,  486. 
In  mortmain,  465. 
by  vendor  seised  in  fee,  206,  210. 

to  dower  uses,  212. 
donee  of  a  power,  212,  215,  230,  238. 
tenants  in  common,  225. 
joint  tenants,  280. 
devisees  in  trust  for  sale,  323. 
married  woman,  217,  420. 
mortgagor  and  mortgagee,  270,  277,  283, 

294. 
mortgagor  under  power  of  sale,  272,  274. 
tenant  for  life  and  remainderman,  227. 
Church  Estates  Commissioners,  391. 
charity  trustees,  403. 
bankrupt's  assignee,  404. 
on  sales  by  order  of  Court,  244,  250,  255, 
259. 
purchase  by  order  of  Court,  465;  and 
*ee  484. 
reversionary  interests  in,  391,  394,  400. 
with  copyholds,  353,  357. 
leaseholds,  408. 

and  copyholds,  411, 
covenants  for  title  to. — See  Covenants. 
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GAVELKIND, 

conveyance  of  lands  held  in,  221. 

GENERAL  WORDS, 
form  of,  208. 

GOODWILL, 

assignment  of,  510. 

GRANT, 

conveyance  by,  in  fee,  206,  213,  219. 

to  dower  uses,  210,  215. 
of  advowson,  318. 

next  presentation,  321. 
easement,  238,  470. 

HEALTH,  LOCAL  BOARD  OF, 

agreement  for  sale  of  waterworks  to,  56. 

HOUSES, 

provisions  for  compelling  building  and  maintenance  of,  444, 
448. 

HUSBAND  AND  WIFE, 

conveyances  by,  206,  210,  421. 
covenants  for  title  by,  42  L 

INCLOSURE  COMMISSIONERS, 

agreement  for  exchange  by,  69. 
partition  by,  77. 
award  of,  recital  of,  378. 

INCUMBRANCES, 

covenant  against,  by  one,  235,  249. 

several,  241,  269. 

INDEMNITY, 

against  mortgage  debt,  covenant  for,  416. 

in  assignment  of  leaseholds,  364,  366,  369,  370,  375. 
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INFANT, 

agreement  for  sale  of  an  estate  belonging  to,  25. 
conveyance  by,  customary,  221. 
statutory,  263. 

INSPECTION, 

of  accounts,  provision  for,  19,  505. 

INSTALMENTS, 

payment  of  money  by,  provision  for,  17,  501. 

INSURANCE, 

against  fire,  agreement  for,  21. 
covenant  for,  444. 
of  lives. — See  Policy. 

INTEREST, 

on  purchase-money,  provision  for  payment  of,  5,  9,  14,  35, 
320,  356. 
mortgage  debt,  covenant  for  payment  o£  81. 
payment  o£  recital  of;  254,  257,  267,  270. 
in  arrear,  recital  of,  276,  279. 

INTESTACY, 

recital  of,  25. 

JOINT-STOCK  COMPANY, 

buildera'  contract  with,  145 ;  and  see  Railway  Company. 

JOINT  TENANTS, 
grant  by,  318. 
assignment  by,  365. 
bargain  and  sale  of  copyholds  to,  231. 

LANDOWNER, 

agreement  for  sale  to  railway  company  by,  38,  47,  53. 
conveyance  by,  to  a  railway  company,  freeholds,  477,  484, 
486. 

copyholds,  482. 
leaseholds,  477. 
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LEASE, 

agreement  for  sale  of,  9. 

for  years,  recital  of,  362,  368. 

assignment  of,  362,  365,  371. 
surrender  of,  382. 
for  lives,  recital  of,  377,  395. 

surrender  of,  376,  386. 

LEASEHOLD, 

for  years,  assignment  o£  362, 365,  366,  367,  371. 
for  lives,  surrender  o£  376,  386. 
assignment  of  part  of,  367. 
conveyance  of,  with  freeholds,  408. 

and  copyholds,  411. 
bankrupt's,  461. 

LETTERS  PATENT, 

agreement  for  obtaining,  126. 
assignment  of,  496. 

LIFE  ASSURANCE.— See  Policy. 

LIVERY  OF  SEISIN, 

appointment  of  attorney  for,  224. 

LUNATIC, 

assignment  of  leasehold  by  committee  of,  371. 
asylum,  conveyance  to  committee  of  visitors  of,  470. 

MACHINERY, 

agreement  for  hire  and  sale  of,  137. 
assignment  o£  303. 

MARRIED  WOMAN, 

conveyance  by,  217,  420. 

to,  242. 
covenants  for  title  by,  421. 

husband  on  behalf  of,  219. 

MERGER, 

of  satisfied  term,  277,  283. 
lease,  400. 
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MINES> 

agreement  as  to  working,  45. 

reservation  of,  from  sale,  40,  423,  428,  439, 

stipulations  as  to  working,  40,  434,  443. 

MORTGAGE, 

purchase-money  secured  by,  20,  353. 
agreement  for,  80,  90,  96. 

assignment  o£  26. 

transfer  of,  92. 

by  trustees  of  stock,  96. 

investment  pending  negotiation  for,  95,  98. 
recital  of,  freeholds,  270,  273,  358. 
copyholds,  357. 
leaseholds,  377. 
transfer  o£  recital  of  a,  275. 
release  from,  in  a  conveyance,  271,  273. 
kept  on  foot  in  a  conveyance,  294. 
conveyance  subject  to,  413,  417. 
debt,  recital  of  state  of,  270,  279. 

MORTGAGEE, 

conveyance  by,  freeholds,  272,  274. 
copyholds,  357. 
freeholds  and  copyholds,  357. 
subject  to  prior  mortgage,  417. 

MORTMAIN, 

conveyance  in,  465. 

NUISANCE, 

covenant  not  to  create,  452,  474. 

PARCELS, 

description  of,  farm,  207,  222. 

house  and  park,  210. 
houses  in  town,  213. 
manor  and  lands,  215. 
plot  in  a  village,  219. 
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description  of  freeholds  and  copyholds  intermixed,  359. 
leaseholds,  362. 

land  taken  by  railway  company,  479. 
by  reference  to  tithe  map,  219. 

railway  survey,  479. 

PARTITION, 

agreement  for,  by  mutual  conveyances,  74. 

Inclosure  Commissioners,  77. 

PATENT.— &e  Letters  Patent. 

POLICY  OF  ASSURANCE 

on  lives,  assignment  of,  526,  530. 

POWER, 

agreement  to  exercise,  92. 

conveyance  under,  by  a  trustee,  230,  239. 

mortgagee,  272,  274,  357. 
married  woman,  420. 
of  copyholds,  by  bargain  and  sale,  331. 
enfranchisement  under,  342,  349. 
of  entry,  for  securing  rentoharge,  442. 

performance  of  covenants,  444. 
distress  for  securing  rent,  370,  442. 
sale,  in  agreement  to  sell,  22. 

recital  of,  273. 
attorney,  in  assignment  of  stock  in  trade,  517. 

policies  of  assurance,  527. 
feoflment*  223. 

PRESENTATION,  NEXT, 

agreement  for  sale  of,  30. 
grant  of,  321. 

PROBATE 

of  will,  recital  of,  276,  278. 

PRODUCTION  OF  DEEDS, 

covenant  for,  by  lord  of  manor,  344. 

absolute  owner,  540,  545. 
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PRODUCTION  OF  DEEDS— <xmtinued. 
covenant  for,  by  trustees,  543,  545. 

to  a  railway  company,  480,  489. 
proviso  for  substituted  covenant,  542. 

PROVISO 

for  redemption,  419. 

restricting  tenant  for  life's  liability  under  his  covenants  for 
title,  237. 

enabling  vendor  to  enter  and  perform  purchaser's  cove- 
nants, 444. 

PURCHASE, 

agreement  for. — See  Table  op  Contents. 
recital  of;  by  auction,  233,  247. 

agreement  for,  263,  309,  314. 

PURCHASE  MONEY, 

agreed  on,  to  be  secured  by  mortgage,  20,  353. 
payment  of;  into  court,  248,  253,  267,  484. 
out  of  court,  provision  for,  347. 
in  Consols,  407. 

by  instalments,  provisions  for,  17,  501. 
covenant  to  pay  interest  on,  320. 
apportionment  of,  for  stamp  duty,  353,  413. 

between  tenant  for  life  and  remainder- 
man, 336. 
unpaid,  covenant  to  pay,  356. 

RAILWAY  COMPANY, 

agreement  for  purchase  by,  from  landowner,  38,  47,  53. 

execution  of  works  o£  149,  158. 
conveyance  to,  of  freeholds  and  leaseholds,  477. 
freeholds,  484,  486. 
copyholds,  482. 
covenant  for  production  of  deeds  to,  480. 
recital  of  part  of  estate  having  been  bought  by,  309,  465. 
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RECITALS 

of  title  to  freeholds,  213,  225,  255,  386  (short), 
copyholds,  6,  328,  331,  334,  345. 
leaseholds  for  years,  362,  368,  372. 

lives,  377,  386,  391,  395. 
chattels  personal,  6,  301. 
letters  patent,  496. 
policy  of  assurance,  531. 
of  assurances,  conveyance  to  dower  uses,  306. 
lease  and  release,  304. 
recovery,  bargain,  and  sale,  230. 
mortgage,  262,  270,  273. 
of  freeholds  and  copyholds^  357. 

leasehold,  377. 
transfer  of  a  mortgage,  275. 
surrender  of  and  admittance  to  copyholds, 

328,  336. 
conditional  surrender,  357. 
agreement  for  lease,  512. 
lease  for  years,  362,  368. 
lives,  377,  386. 
contemporaneous  conveyance,  238. 
of  will  before  the  Wills  Act,  250,  260. 

after  the  Act,  245,  275,  278,  299. 
devising  copyhold,  4,  231. 
codicil,  103,  251. 

seisin  of  vendor,  6,  225,  321,  405. 
intestacy  of  ancestor,  25,  275. 
limitation  of  estate  (concise),  290. 
proceedings  in  Chancery,  244,  250,  255,  259. 
lunacy,  372. 
bankruptcy,  456. 
agreement  for  sale,  290,  296. 

purchase,  263,  309,  314,  401. 
loan,  97. 
power  of  sale,  231. 
sale  by  auction,  233,  247. 

private  contract,  225. 
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RECITALS— continued. 

valuation  of  timber,  247,  252. 
state  of  mortgage  debt,  270, 279. 
award  of  Inclosure  Commiflsioners,  378. 
title  of  attendant  terms,  491,  494. 
grant  of  letters  patent,  496. 

policy  of  assurance,  531. 

REDEMPTION, 

conveyance  of  equity  o£  413  ;  and  see  298. 
proviso  for,  419. 

RELEASE 

of  term  of  years,  286. 

equitable  interests  in  copyholds,  334,  357. 
from  mortgages,  259,  270,  277,  289. 
dower,  206,  210. 

RENT, 

covenant  to  pay,  364,  366,  369,  370,  374,  481. 

apportionment  of,  369. 

charge  of  whole,  on  part  of  leasehold,  384. 

RENTCHARGE, 

agreement  to  sell  to  a  railway  company  for,  53. 
conveyance  in  consideration  and  limitation  of,  439,  486 

and  see  399. 
covenant  to  pay,  443. 

REVERSION, 

conveyance  o£  by  Church  Estates  Commissioners,  391. 
Ecclesiastical  Commissioners,  394. 

REVOCATION 

of  old  uses  on  conveyance  of  settled  estates,  234,  239,  349. 

ROAD, 

agreement  to  make  and  maintain,  134,  449. 
conveyance  of  right  of,  238 
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SALE, 

agreement  for. — See  Table  of  Contents. 

recital  of,  225,  228,  270,  333,  335,  353. 
recital  of  power  ofj  231. 

by  auction,  233,  247. 
private  contract,  263. 
conveyance  to  trustees  for,  315. 

under  power  of,  230,  239,  272,  274,  357,  420. 
conveyances  on. — See  Tablh  of  Cohtekts, 

SATISFIED  TERMS.— See  Thumb  of  Tbabs. 

SEISIN, 

memorandnm  of,  on  feoffment,  224. 
recitals  of,  246,  251. 

SEPARATE  USE 

of  married  woman,  conveyance  to,  243. 

SETTLEMENT, 

conveyance  to  uses  of,  804,  394 
recital  o£  230. 
sale  under  power  in,  230. 
enfranchisement  under  power  in,  349. 

STAMP  DUTY, 

apportionment  o£  on  sale  of  freeholds  and   oopyholds 
by  recital,  353. 
declaration,  413. 
on  patents,  provision  for  payment  of,  502. 

STOCK  IN  TRADE, 

assignment  o£  510. 

SUCCESSION  DUTY, 

covenant  to  pay,  293. 

SURRENDER 

of  copyholds,  329,  361. 
terms  of  years,  280,  376. 
episcopal  lease  for  lives,  376. 


INDEX   TO   THE   FORMS. 

SURRENDER— continued. 

of  capitular  lease  for  years,  382. 

lives  in  copyholds,  386. 
copyholds,  recital  o%  328,  336,  357. 
covenant  for,  325. 

TENANT  FOR  LIFE, 

conveyance  of  freeholds  by,  227,  486. 
grant  of  next  presentation  by,  321. 
restricted  covenants  for  title  by,  236. 

TENANT  IN  TAII* 

conveyance  by,  227,  329. 

statutory  conveyance  of  the  fee  by  infant,  263. 

TENANTS  IN  COMMON, 

conveyance  of  freeholds  to,  298. 
assignment  of  leaseholds  to,  365. 
covenant  to  surrender  copyholds  to,  412. 
covenants  by,  528. 

TERMS  OF  YEARS, 

surrender  o£  280,  376,  382  ;  and  see  286. 

release  of,  by  cestuis  qui  trust,  286. 

assignment  of,  in  trust  to  cease,  283. 

proviso  for  cesser  of,  354. 

attendant,  assignment  of,  in  trust  for  purchaser,  490,  493. 

TIMBER, 

agreement  for  sale  of,  10,  36. 

on  estates  sold,  valuation  of,  247,  252. 

TITLE, 

certificate  of  Chief  Clerk  as  to,  247,  253,  257. 
of  trustees  for  sale,  short  recital  o£  386,  405. 
of  trustees  for  sale,  recital  of,  short,  344. 
stipulations  as  to. — See  Agreements. 
covenants  for. — See  Covenants  fob  Title. 
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TITLE  DEEDS, 

recital  as  to  deposit  of,  97. 
agreement  that  termor  shall  hold,  357. 
covenants  for  production  of,  344,  480,  489,  540,  543,  545  ; 
and  tee  Pboduotion  op  Deeds. 

TRUSTEES 

for  sale,  short  recital  of  title  of,  386,  405. 
conveyance  to,  315. 

on  sale  by,  230,  238,  294,  331,  403. 
to,  304,  312,  394,  470. 
covenants  for  title  by,  235,  241,  249,  269. 

UMPIRE, 

appointment  o£  49 ;  and  see  Arbitration. 

USES, 

dower,  limitation  o^  210,  215. 

recital  of;  306. 
revocation  of,  234,  239,  349. 
of  a  settlement,  conveyance  to,  304,  394. 
will,  conveyance  to,  312,  400. 

VALUATION, 

agreement  to  buy  at,  10,  48,  54,  58. 
of  estate  to  be  parted,  agreement  for,  75. 
timber,  recitals  as  to,  247,  252. 

VESTING  ORDER 

of  entailed  real  estate,  265  n. 
bankrupt's  copyhold,  459. 

VICAR, 

limitation  of  perpetual  annuity  to,  394;    and  see  Mort- 
main. 

WATERWORKS, 

agreement  for  sale  o£  56.     . 
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WAT, 

grant  of  right  of;  238. 

provisions  for  making  and  maintaining,  for  mining  pur- 
poses, 423,  438 ;  and  see  Easement. 

WILL* 

agreement  for  settling,  construction  of,  101. 

conveyance  to  uses  o£  312. 

recital  o£  before  the  Wills  Act,  250,  260. 

after  the  Act,  245,  275,  278,  299. 
devising  copyholds,  recital  of;  231,  345. 
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DAVIDSON'S  PKECEDENTS  IN  CONVEYANCING. 

Precedents  and  Forms  in  Conveyancing,  with  an  Introduction  and  Pmotical 
Notes.  By  Charles  Davidson,  Esq.,  Thomas  Cooks  Wright,  Esq.,  J.  Walsy, 
Esq.,  of  Lincoln's  Inn,  and  J.  Whitehead,  Esq.,  of  the  Middle  Temple,  Barristers-at- 
Law.    1860-65. 
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The  Publisher  has  much  pleasure  in  announcing  the  completion  of 
the  above  Work,  which  now  forms  the  most  perfect  collection  of  Prece- 
dents in  Conveyancing  ever  offered  to  the  Profession.  The  following 
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In  Two  Vole.    Demy  Bvo.    Price  2JL  12i.  6*  doth. 
WARREN'S    LAW   STUDIES. 

Third  Edition. 

A  Popular  and  Practical  Introduction  to  Law  Studies,  and  to  erery 
department  of  the  Legal  Profession.  By  Samusl  Wabreh,  of  the  Inner  Temple, 
Esq.,  D.C.L.  Oxon,  F.R.S.,  one  of  Her  Majesty's  Counsel,  Recorder  of  Hal],  and 
Master  in  Lunacy.    1863. 

*#*  In  this  work  are  contained  careful  elementary  expositions,  designed  for  both 
the  profession  and  the  public  at  large,  of  all  the  important  changes  effected  during 
the  last  forty  years,  in  every  department  of  our  remodelled  jurisprudence,  including 
even  the  legislation  of  the  present  year. 

Opinion  of  the  LORD  CHAff CELLOB  on  the  Third  Edition* 
"I  must  express  my  sincere  admiration  of  this  work.      For  the 
improvement  ot  the  education  of  students  at  law,  and  the  direction  of 
their  studies,  it  is  admirably  planned,  and,  so  far  as  I  have  been  able  to 
examiue  it,  equally  well  executed/* 

"The  part  of  the  work  which  we  conceive  to  i  and  tribunals.  Bven  a  barrister  who  is  eon- 
be  of  moat  value,  ia  that  In  which  the  author  Tenant,  from  hia  reading  and  practice,  with 
gives  so  account  of  the  administration  of  civil  I  only  one  of  the  great  branche*  of  law,  may  read 
Justice,  and  of  its  various  departments.  A  stu-  |  with  profit  Mr.  Warren's  summary  relating  to 
dent  will  find  nowhere  else  ao  readable  and  i  tbo  otbtn."— Solicitors' Joirrnal,  March  t6, 1*64. 
graphic  an  introductory  sketch  of  English  law 


In  One  VoL    Royal  12mo.    Price  2L  doth. 

SHELFORD'S    (L.)    LAW  AND    PRACTICE    OF 

BANKRUPTCY. 

Third  Edition. 

The  Law  of  Bankruptcy  and  Inbolyrnot,  comprising  the  Statutes  now  in  force 
on  those  subjects,  methodically  arranged,  with  the  Reported  Gases  thereon  to  the 
present  time  :  with  an  Appendix,  containing  the  General  Orders  and  Forms  and  the 
Practice  in  Bankruptcy.  By  Leonard  Shrltord,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.    1862. 


In  One  Vol.    8*0.    Price  ML  lis.  64.  doth. 

BROOM'S    COMMENTARIES. 

Third  Edition. 

Commentaries  oh  TBI  Common  Law,  Designed  as  introductory  to  its  study.  By 
Hzrbzrt  Broom,  LL.D.,  Barrister-at-Law,  Header  in  Common  Law  to  the  Inns  of 
Court.  1864. 


8*o.    Price  U  11$.  M. 

BROOM'S    LEGAL    MAXIMS. 

Fourth  Edition. 

A  Selection  ot  Ligal  Maxims,  Classified  and  Illustrated.    By  Herbert  Broom, 
L.L.D.,  Barrister-at-Law,  Reader  in  Common  Law  to  the  Inns  of  Court     1864. 


Royal  12mo.    Price  6j.  doth. 

INDERWICK   ON    DIVORCE. 

Thb  Divoboi  and  Matrimonial  Causes  Acts,  with  the  Rules  and  Orders,  Notes 
and  Forms.    By  F.  A.  Indrrwiok,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.    1862. 


WILLIAM  MAXWELL,  BELL  YARD. 


12roo.    Price  10*.  M.  dotii. 
BATEMAN'S    LAW    OF   AUCTIONS. 

Fourth  Edition. 

The  Auctioneer's  Guide,  containing  ▲  Practical  Treatibh  on  the  Law  o# 
Auctions;  with  a  complete  Series  of  Conditions  of  Sale,  Rules  for  Valuing  Property, 
the  Law  of  Distress,  and  numerous  Forms,  Tables  and  Precedents.  By  J.  Batsman, 
Esq.,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Assistant  Solicitor  of  Excise,  Ac. 
Fourth  Edition.  By  Rolla  Rocbe,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1863. 


In  Two  Vols.    Royal  Svo.    Price  32.  3i.  doth. 

LINDLEY'S    LAW   OF    PARTNERSHIP. 

A  Treatise  on  the  Law  of  Partnership,  including  its  application  to  Joint-Stock 
and  other  Companies.  By  Nathaniel  Lindlby,  Esq.,  of  the  Middle  Temple,  Barrister- 
at-Law.     1863. 

"Wo  have  rarely  met  with  a  treatise  con-  I  the  want  to  which  we  have  alluded,  and  proves 
coming  which  we  have  so  little  hesitation  in  that  its  author  did  not  overrate  his  abilities 
saying  that  it  reflects  the  highest  honour  upon  I  when  he  undertook  so  onerous  a  labour.  The 
the  author,  who  has  by  this,  his  first  pubhca-  ,  language  is  very  perspicuous,  and  the  arrange- 
(ion,  added  another  name  to  the  list  of  eminent  ment  of  the  work  eminently  scientific/'— Law 
writers  on  English  jurisprudence."— Law  Ma-    '    Thnt*f  August  1800. 

— •„   * -—  »Mr.  Lindley  approaches  his  labours  in  a 

philosophical  spirit.  He  first  lays  down  the 
general  principles  which  govern  the  legal  rela- 
tion of  partners,  and  thenee  branches  into  those 
special  rules  which  apply  to  the  different  species 
of  partnerships.  The  liabilities  of  directors  and 
also  of  shareholders,  the  duration  of  those  lia- 
bilities, and  all  the  intricate  and  costly  mysteries 
of  the  winding-up  process,  are  here  fully  de- 
veloped. The  book  was  wanted,  for  the  law  has 
been  much  changed,  aud  we  are  not  aware  of 

„         _.._  , any  single  work  which  has  brought  the  whole 

Liudley,  entitled  'A  Treatise  on  the  Law  of  I  subject  of  partnership  together,  and  presented  it 
Partnership,  including  its  application  to  Joint-  |  as  it  at  present  stands  in  the  Statute-book  and 
Stock  and  other  Companies/   which  supplies       the  Reports.*'—  Th*  Time*,  November  2, 1860. 

\*  The  Supplement  may  be  bad  separately,  price  16*.  clotb. 


,  August,  1800. 
'  Such  a  work  requires  a  rare  combination  of 
intellectual  qualities— a  depth  of  intellect  to 
grasp  first  principles,  untiring  industry  in  the 
collection  of  cases,  clearness  of  perception  in 
detectiug  the  principle  which  has  led  to  the 
decision  of  each  particular  cose,  and  order  and 
clearness  in  stating  the  results  to  be  deduced 
from  them  collectively :  all  these  are  the  quali- 
ties required  in  an  author  who  could  properly 
undertake  and  oxeoute  such  a  task.  A  work 
has  lately  appeared  from  the  pen  of  Mr.  N. 


12wo.  Price  18*.  cloth. 

BAKER'S  LAWS  OF  PUBLIC  HEALTH. 

The  Laws  relating  to  Public  Health— Sanitary,  Medical,  Protective,— 
including  the  Legislation  to  tbe  end  of  the  last  Session  of  Parliament  connected 
with  Adulteration  of  Food,  Alkali  Works,  Apothecaries,  Arsenic,  Bakehouses,  Baths 
and  Wasbhouses,  Bread,  Burials,  Chemists,  Chimney  Sweepers,  Diseases  Prevention, 
Factories,  Gunpowder,  Looal  Government,  Lodging  Houses,  Lunatics,  Meat,  Medical 
Registration,  Ac,  Metropolis  Management,  Miners,  Nuisances,  Petroleum,  Poison, 
Recreation  Grounds,  Quarantine,  Smoke,  Vaccination,  Water,  dec;  with  Notes, 
Forms,  and  Practical  Instructions.  By  T.  Baker,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law,  Author  of  u  The  Law  relating  to  Burials,"  &c.    1865. 


12»to. 

DAVIDSON'S    CONCISE    PRECEDENTS. 

Sixth  Edition. 
Conoibb  Precedents  in  Conveyancing,  adapted  to  the  Act  to  amend  the  Law 
of  Real  Property,  8  &  9  Vict  c.  106 ;  with  Practical  Notes  and  Observations  on  the 
Act,  and  on  the  Act  for  the  Cesser  of  Attendant  Terms.  By  Charles  Davidson, 
Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  late  Fellow  of  Christ's  College,  Cam- 
bridge ;  and  M.  B.  Stapilton,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 

{In  theprets.) 


LAW  BOOKS  PUBLISHED  BY 


8*0.    Price  10*.  6d.  cloth. 

HAWKINS   ON  WILLS. 

A  Concise  Treatise  on  the  Construction  op  Wills.  By  P.  Vaughan 
Hawkins,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College, 
Cambridge.     1868. 


Crown  Svo.    Price  3«.  6d.  cloth. 

PETHERAM    ON    INTERROGATORIES. 

The  Law  and  Practice  relating  to  Discovery  bt  Interrogatories  under 
the  Common  Law  Procedure  Act,  1854 ;  together  with  an  Appendix  of  Prece- 
dents and  full  Index.    By  Wm.  Comer  Petheram,  Esq.,  of  the  Middle  Temple.  1864. 


8*0.    Price  10*.  6d.  cloth. 


AN  ESSAY  ON  WASTE,  NUISANCE,  AND  TRESPASS, 

Chiefly  with  reference  to  Remedies  in  Equity;  treating  of  the  Laws  of  Timber, 
Mines,  Lights,  Water,  Support,  the  Construction  of  Public  Worse,  &c  By 
George  V.  Tool,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Fellow  of  Trinity 
College,  Cambridge.    1863. 

In  Two  Vols.    Royal  Svo.    Price  &  10a  doth. 

TAYLOR'S    LAW    OF    EVIDENCE. 

Fourth  Edition. 

A  Treatise  on  the  Law  of  Evidence,  as  administered  in  England  and  Ireland, 

with  Illustrations  from  the  American  and  other  Foreign  Laws.    By  John  Pitt 

Taylor,  Esq..  Judge  of  the  County  Courts  for  Lambeth,  Greenwich,  and  Woolwich. 

1864. 

In  Two  Vole.  Royal  Svo.    Price  82.  3*.  doth. 

WHITE   AND    TUDOR'S    LEADING    CASES    IN    EQUITY. 

Second  Edition. 

A  Selection  of  Leading  Cases  in  Equity;  with  Notes;  in  Two  Volumes. 
Vol.  I.— By  Frederick  Thomas  Whits  and  Owen  Davtes  Tudor,  Esqrs.,  of  the 
Middle  Temple,  Barristers-at-Law.  VoL  IL— By  Owen  Dayubs  Tudor,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law,  1858. 


"  This  work  1b  indispensable  reading  for  the 
student  who  would  properly  master  equity  law, 
the  most  scientific  and  interesting  branoh  of 
our  jurisprudence.  The  selection  is  made  with 
the  soundest  judgment,  and  the  appended  com- 
mentaries are  learned,  and  yet  singularly  lucid ; 


in  this  respect  being  second  only  to  its  famous 
predecessor.  These  two  volumes  wul  he  a  trea- 
sure to  the  reading  lawyer—to  him  who  desires 
a  scientific  acquaintance  with  bis  profession. "— 
law  fimet. 


Crown  Svo.    Price  10s.  doth. 

HADDAN'S   ADMINISTRATIVE    JURISDICTION    OF    THE 

COURT    OF    CHANCERY. 

Outlines  or  the  Administrative  Jurisdiction  of  the  Court  of  Chancery. 
By  Thos.  Ht.  Haddan,  Esq.,  B.C.L.,  of  the  Inner  Temple,  Barrister-at-Law,  late 
Fellow  of  Exeter  College,  and  Eldou  Scholar,  and  Vinerian  Fellow  in  the  University 
of  Oxford.     1862. 

••  Mr.  Haddan,  in  his  book,  maintains  his  |  well  be  proud  of  beta*  the  means  of  giving  to 
own  reputation  as  au  accomplished  lawyer  and  the  profession  so  useful  and  creditable  a  work." 
scholar,  and  the  Incorporated  Law  Society  may   |    —Soticitorf  Journal. 


In  One  Vol.    Royal  8ro.    Price  U  16*.  cloth. 

MACLACHLAN'S    LAW   OF    MERCHANT   SHIPPING. 

A  Treatise  on  thx  Law  of  Merchant  Shipping,  with  Supplement.  By  David 
Maclachlan,  M.A.,  of  the  Middle  Temple,  Barrister-at-Law.    1862. 

Law  or  the  Master's  Contracts  Abroad.—*'  There  is  a  singular  absence  of  authority  on  this 
subject  in  our  own  Courts."— See  the  recent  decision  of  the  Court  of  Queen's  Bench,  in  Lloyd 
v.  Ouibert,  4  New  Reports,  264,  206,  adopting  the  principle  suggested  for  the  first  time  in  this 
country,  and  discussed  on  foreign  authorities  and  Admiralty  decisions,  by  Mr.  M aclachlan,  in  his 
Treatise,  at  pp.  155-163. 

"Whatever  Mr.  Maclachlan  has  written  is 
evidently  the  result  of  his  best  consideration, 
and  is  expressed  with  precision  and  conciseness. 
.  .  Indeed  we  hardly  know  how  to  give  a 
higher  praise  to  a  legal  author,  or  we  should  be 
disposed  to  award  it  to  Mr.  Maclachlan  for  his 
performance ;  for  we  have  seldom  met  with  a 
law  book  that  deserves  more  praise  in  many 
respects  than  that  now  before  us."—  Solicitors' 
Journal,  Nov..  1860. 

M  It  is  a  careful,  well-considered,  and  tho- 
roughly conscientious  treatise  — an  original 
essay,  and  not  a  mere  compilation-"— low  Tme$, 
Sea,  1860. 

"That  case  (Caxnmell  v.  Sewell)  is  well  com- 
mented on  in  a  work  on  the  Law  of  Shipping, 
by  Mr.  Maclachlan,  which,  so  far  as  I  hare 


seen,  appears  to  be  an  acquisition  to  Legal 
Literature.''  —  Per  Williams,  J.,  in  Maitland 
and  others  r.  Graham  and  others,  coram,  C.  B., 
14th  Nov.,  1860. 

"  It  is  not  so  laid  down  in  a  book  I  was  look- 
ing into  last  night,— the  work  upon  Shipping, 
by  Mr.  Maclachlan,  which  is  an  excellent, 
able,  and  well-written  work."— Per  Cockburn, 
L.  G.  J.,  in  Castrique  v.  Imrie,  coram.  Exch. 
Ch.  30th  Nov..  1860. 

"  As  to  the  law  upon  matters  of  this  descrip- 


tion, the  practice  and  principles  laid  down  will 
be  found  in  Mr.  Pntcbarda  Digest,  and  Mr. 
Maclachlan'*  excellent  work  on  Shippfc      ' 
which  I  commend  most  sincerely  as 
volume "- Dr.    Lushington's  Judgme 
Journal,  February,  1S6.'. 

The  Supplement  may  be  had  separately,  price  5«.  cloth. 


In  One  Vol    Demy  &to.     Price  11.  10*.  cloth, 

BROOM'S    PRACTICE    OF    THE    COUNTY    COURTS. 

Second  Edition. 

Thx  Practice  in  an  Ordinary  Suit,  with  all  matters  incidental  thereto.  By 
Herbert  Broom,  L.L.D.,  Barrister-at-Law,  Reader  in  Common  Law  to  the  Inns  of 
Court;  together  with  the  PRACTICE  IN  INSOLVENCY  and  under  the  Protection, 
Charitable  Trusts  Acts,  Friendly  Societies,  Probate  and  other  Acts.  By  Leonard 
Shblford,  Esq.,  Barrister-at-Law.     1858. 


In  Two  Void.    Bvo.    Price  3JL  3*.  cloth. 

SMITH'S  (J.    SIDNEY)   CHANCERY    PRACTICE. 

Seventh  Edition. 

The  Practice  of  the  Court  of  Chancery.  With  Forms,  Bills  of  Costs,  &o.  By 
John  Sidney  Smith,  Esq.,  M.A.,  Barrister-at-Law.  Seventh  Edition,  revised  and 
enlarged  by  the  Author  and  Alfred  Smith,  Esq.,  M.A.,  Barrister-at-Law.    1862. 


In  One  Volume.    Svo.    Price  11.  5$.  cloth. 

SIDNEY    SMITH'S    PRINCIPLES    OF    EQUITY. 

A  Treatise  on   the  Principles  op  Equity.    By  John  Sidney  Smith,  Esq., 

Barrister-at-Law,  Author  of  "  The  Practice  of  the  Court  of  Chancery."    1856. 

"  A  work  on  the  Principles  of  Equity  was  required  both  by  the  practitioner  and  student.    This 
desideratum  has  been  ably  supplied  by  Mr.  Sidney  Smith." — Legal  Obtervtr,  Nov.  8,  1850. 


Crown  Bco.  Second  Edition.  Price  12s.  cloth* 

HAYNES'  OUTLINES  OF  EQUITY. 

Outlines  of  Equity;  being  a  Series  of  Elementary  Lectures  on  Equity  Juris- 
diction, delivered  at  the  request  of  the  Incorporated  Law  Society;  with  Supple- 
mentary Lectures  on  certain  Doctrines  of  Equity.  By  Freeman  Oliver  Haynes, 
of  Lincoln's  Inn,  Barrister  at-Law,  and  late  Fellow  of  Gaius  College,  Cambridge.    1865. 


12/iw.    Fourth  Edition.    Price  11.  2s.  cloth 

RAWLINSON'S    CORPORATION    ACTS. 

The  Municipal  Corporation  Act,  5  ft  6  Will.  IV.  c.  76,  and  the  Act*  since  passed 
for  amending  the  same,  and  otherwise  in  relation  to  Municipal  Corporations ;  with 
Notes  and  References  to  the  Gases  thereon :  and  an  Appendxz,  containing  the  prin- 
cipal Statutes  referred  to,  including  those  relating  to  Mandamus  and  Quo  Warranto; 
a  List  of  Boroughs  having  Quarter  Sessions ;  Borough  Court  Rules,  Ac.  Br  Sir 
Christopher  Rawlinsoit,  Chief  Justioe  of  Madras,  Fourth  Edition.  By  W.  N. 
Weuby,  Esq.,  of  the  Middle  Temple,  Barriater-at-Law,  and  Recorder  of  Chester.  186S. 


12ffi0.    Price  12*. 

SMITH'S   ACTION    AT    LAW.     BY    PRENTICE. 

Eighth  Edition. 
Ah  Elemetttabt  View  of  thi  Proceedxkos  nr  air  Aonov  at  Law.    By  Jobs 
William  Smith,  Esq.,  late  of  the   Inner   Temple,  Barrister-at-Law;    Author  of 
"Leading  Cases,"  "A  Compendium  of  Mercantile  Law/'   Ac     Eighth   Edition. 
By  Samuel  Pbxotigb,  Esq.,  Barrister-at-Law.    1862. 


In  Two  Vols.    Roycd  8w.    Price  8/.  8s.  doth. 
SMITH'S    LEADING    CASES. 

Fifth  Edition. 

Smith's  Selection  or  Leading  Cases  in  various  Branches  of  the  Law,  with 
Notes.  By  Jambs  Shaw  Willes,  Esq.,  of  the  Inner  Temple,  now  one  of  the  Judges 
of  Her  Majesty's  Court  of  Common  Pleas ;  and  Henry  Singer  Keating,  Esq.,  of 
the  Inner  Temple,  one  of  the  Judges  of  H.  M.  Court  of  Common  Pleas.  Fifth  Edition. 
By  F.  P.  Maude  and  T.  E.  Chittt,  Esqrs.,  Barristers-at-Law.    1862. 


In  One  Vol,    Svo.    Price  lis.  cloth. 

SMITH'S    LAW    OF    LANDLORD    AND    TENANT. 

The  Law  of  Landlord  and  Tenant,  in  a  Course  of  Lectures  delivered  in  the 
Law  Institution.  By  John  William  Smith,  Esq.,  late  of  the  Inner  Temple, 
Barrister-at-Law;  Author  of  "  A  Selection  of  Leading  Cases,"  &c  With  Notes  and 
Additions,  by  Frederick  Philip  Maude,  Esq.,  of  the  Inner  Temple,  Barrister-at- 
Law.    1855. 


"With  this  long  commentary,  suggested  by 
the  peculiar  features  of  this  volume,  but  of 
general  application,  we  close  it  with  a  hearty 
commendation  of  its  contents  to  the  perusal 
of  all  students  and  of  all  practitioners  who  do 
not  feel  themselves  to  possess  a  sufficient  mas- 
tery of  the  principles  of  the  law  of  Landlord 
ana  Tenant,  and  or  the  broad  outlines  of  its 
practice."— law  Timet. 


"The  volume  before  us  will  be  found  fully 
to  sustain  the  great  reputation  of  its  decfttsfri 
Author,  and  as  regards  the  notes  and  references 
contained  in  it,  which  have  been  respectively 
prepared  and  selected  with  much  care  and  dis- 
cernment, to  confer  very  considerable  credit  on 
its  learned  Editor/'— Law  Magatt**. 


Royal  Svo. 

SMITH'S    MERCANTILE 

Seventh  Edition. 


LAW. 


A  Compendium  of  Meeoaktile  Law.  By  John  William  Smith,  Esq.,  of  the 
Inner  Temple,  Barrister-at-taw.  Seventh  Edition,  by  Q.  M.  Dowdbbwell.  Esq.,  of  the 
Inner  Temple,  Barrister-at-Law,  {In  the  press.) 


WILLIAM  MAXWELL*  BELL  YARD.  * 

In  One  Vol.    Demy  8*0. 

SMITH'S   <JOHN    WM.)    LAW    OF    CONTRACTS. 

Fourth  Edition. 
By  J.  0.  Malcolm.  (In  the  prtu.) 


In  One  Vol    8*0.    Price  12#.  doth. 

WESTLAKE'S    CONFLICT    OF    LAWS. 

A  Treatise  on  Private  International  Law,  or  thk  Conflict  Of  Laws, 
with  Principal  Reference  to  its  Practice  in  the  English  and  other  Cognate  Systems 
of  Jurisprudence.  By  John  Westlake,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law, 
and  Fellow  of  Trinity  College,  Cambridge.   1858. 

"  A  work  that  will  be  a  permanent  addition  to  legal  literature.  It  is  not  a  mere  compilation, 
but  an  original  treatise,  which  the  stu  dent  will  read  with  profit,  and  the  practitioner  consult  with 
advantage?'— low  Timet,  May  28, 1850. 


8ro.    Pi-ice  7*.  6d.  tewed. 

DE    BODMERIA 

Secundum  jus  per  se  necnon  secundum  jus  Germanicum,  Haneeaiicum,  Boruasi- 
cum,  Danicum,  Norvegicum,  Sueoicum,  Batavicum,  Anglicum,  Russioum,  Gallieum, 
lt&licum,  Uispaoioum,  Lusitanicum,  Brasilicum,  Romanumque  scripsit  Carolus 
Hebmannus  Henbicus  France,  Doctor  Juris  utriusque. 


Svo.    Price  15$.  cloth. 

STEPHEN'S    PRINCIPLES   OF    PLEADING    IN    CIVIL 
ACTIONS. 

Sixth  Edition. 

A  Treatise  on  the  Principles  of  Pleading  in  Civil  Actions  ;  comprising  a 
Summary  Account  of  the  whole  Proceedings  in  a  Suit  at  Law.  '  Being  the  Sixth 
Edition  of  Mr.  Serjeant  Stephen's  work  under  that  title,  with  alterations  adapting 
it  to  the  present  system.  By  James  Stephen  and  Francis  F.  Pinder,  Barristers  at- 
Law.  1860. 


I  In  One  Vol.    Royal  8vo.    Price  U  14a  cloth. 

TUDOR'S    LEADING    CASES    ON    MERCANTILE   AND 
MARITIME    LAW. 

A  Selection  of  Leading  Cases  on  Mercantile  and  Maritime  Law,  with  Notes. 
By  Owen  Da  vies  Tudor,  Esq.,  Barrister-at-Law.    1860. 

and  to  lean)  the  manner  in  which  it  has  grown 


"  In  the  vol  nine  now  before  us,  both  lawyers 
aud  merchants  will  find  an  invaluable  epitome 
of  the  mercantile  and  maritime  law  of  Eng- 
land ;  and  those  of  the  former  who  desire  to  be 
informed  not  only  of  the  rules  which  constitute 
the  lex  mercatcria,  but  also  the  reasons  of  them, 


up  into  an  elaborate  system  of  law  out  of  some- 
times ill-defined  and  not  always  very  reason- 
able customs,  will  find  here  all  that  they  need. " 
— Solicitor*'  Journal,  April,  1860. 


8ro.    Price  10*.  Qd.  board*. 

RAM'S   TREATISE    ON    FACTS. 

A  Treatise  on  Facts,  as  subjects  of  Inquiry  by  a  Jury.  By  James  Ram,  M.A., 
Barrister-at-Law.    18(51. 

"  We  can  only  add  that  Mr.  Ram  has  written  a  very  readable  and  amusing  book,  and  one  calcu- 
lated to  be  of  use  to  begluners  in  law.-— Solicitors'  Journal,  July,  1861. 
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12mo.    Price  18*  doth. 

STONE'S    PETTY   SESSIONS'    PRACTICE. 

Stone's  Practice  or  Petty  Sessions,*  with  the  Statutes,  a  List  of  Summary  Con- 
victions, and  an  Appendix  of  Forms.  Seventh  Edition.  With  a  Supplement 
containing  the  Statutes  and  Decisions  to  1863.  By  Thomas  Bull  and  Lewis  W. 
Cave,  Esqrs.,  Barristers  at-Law.    1863. 


Royal  &vo.    Price  U  1U  &d.  chUu 
LEWIN'S    LAW  OF    TRUSTS  AND    TRUSTEES. 

Fourth  Edition. 
A  Practical  Treatise  on  the  Law  of  Trusts  and  Trustees.    By  Thomas 
Lkwin,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law.    1861. 


12mo.    Price  U  cloth. 

BROWN'S   RAILWAY  AND  CANAL  TRAFFIC  ACT,  1864. 

A  Treatibe  on  the  Railway  and  Cabal  Trap™  Act,  1854 ;  and  on  the  Law 
of  Carriers  as  affected  thereby  :  with  an  Appendix,  containing  copious  Reports  of  the 
principal  Cases  decided  under  the  Act  By  George  Brown,  Secretary  to  the  South 
Durham  and  Lancashire  Railway,  1859. 


In  One  Vol    Royal  8ro.    Price  11,  5*.  cloth. 

CHALMERS'   OPINIONS  OF   EMINENT   LAWYERS. 

Opinions  or  Eminent  Lawyers  on  various  points  of  English  Jurisprudence, 
chiefly  concerning  the  Colonies,  Fisheries,  and  Commerce  of  Qreat  Britain ;  collected 
and  digested  from  the  Originals  in  the  Board  of  Trade  and  other  Depositories.  By 
George  Chalmers,  Esq.,  F.R.S.,  S.A. 


In  Two  Vol*.    Royal  Svo.    Price  2L  10*.  cloth, 

DOMAT'S   CIVIL  LAW. 

The  Civil  Law  in  its  Natural  Obdbr,  together  with  the  Publio  Law.  Trans- 
lated into  English  by  William  Strahan  ;  with  Remarks  on  some  Differences  between 
the  Civil  Law  and  the  Law  of  England.  Printed  entire  from  the  last  London  Edition. 
Edited  by  the  Hon.  Luther  S.  Cubbing,  late  one  of  the  Judges  in  the  Court  of 
Common  Pleas,  now  Lecturer  in  Civil  and  Parliamentary  Law  in  Harvard  University. 


12mo.    Price  7e.  6d.  cloth. 

BAKER'S   LAW  OF  BURIALS. 

Third  Edition. 

The  Laws  relating  to  Burials  ;  with  Notes,  Forms,  and  Practical  Instructions. 
By  Thomas  Baker,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law  (of  the*  Burial  Acts 
Office).  Third  Edition,  including  the  Statutes  of  the  Present  Session,  and  the 
Scotch  and  Irish  Acts.    1863. 

"  This  is  a  most  useful  digest  of  the  laws  passed  during  the  last  five  yean  nlative  to  burials,"— 
Record. 


WILLIAM  MAXWELL*  BELL  YARD. 
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BAKER'S   BURIAL   FORMS. 

The  undermentioned  Forme  for  Books  of  Account,  Registers,  Table  of  Fees,  and 
Regulations,  fte.,  for  the  use  of  Burial  Boards,  Managers  of  Cemeteries,  Clergymen, 
Ac,  drawn  up  by  Thomas  Baker,  Esq.,  of  the  Burial  Acts  Office,  Author  of  the 
"  Laws  relating  to  Burials." 

No.  1.  Order  Book.  F«r  Interments,  including  receipts  for  money  paid,  and  Authority  to  the 
Sex  ton,  at  7*.  Oct.  per  hundred.    (Price  of  binding  the  above  in  half  roan  will  be  2#.) 

No.  2.  Interment  Book,  or  Register  of  Graves.  Serving  as  an  Index  to  the  situation  of  each 
Grave,  at  8*.  per  quire.    (Price  of  binding  the  above  in  rough  calf,  lOt.  fid.) 

No.  3.  Grant  Book.  For  purchased  Graves  and  Vaults,  with  record  of  each,  at  8a  per  dosen. 
(Price  of  binding  the  above  in  rough  calf,  16*.) 

No.  4.  Receipt  Book.  For  all  payments  except  Burials,  at  5s.  per  hundred.  (Price  of  binding 
the  above  in  half  roan,  1«.) 

No.  5.  Cash  Book.  Conveniently  headed  and  ruled,  at  6a  per  quire.  (Price  of  binding  the  abovo 
iu  rough  calf,  12a  Cd.) 

No.  6.  Monthly  Sheet.    (Headed  and  ruled  to  check  Gash  Account,  at  7$.  per  quire.) 

No.  7.  Begister  of  Burials,  at  9s.  per  quire.    (Price  of  binding  the  above  in  rough  calf,  ISA) 

No.  8.  Certificate  Book.  Of  Extracts  from  Register,  at  0s.  per  hundred.  (Price  of  binding  the 
above  in  rough  calf,  St.) 

No.  0.  Index,  at  5a  per  quire.    (Price  of  binding  the  above  in  rough  calf,  7a  W.) 

Regulations,  suggested  for  care  and  conduct  of  Cemeteries,  including  Table  of  Fees,  Plan,  Ac, 
at  1a  64.  per  dozen. 

A  Specimen  Set  of  the  above  Forms,  containing  a  single  sheet  of  each,  can  be  forwarded 

Post  Free,  on  receipt  of  stamps,  or  a  Post  Office  Order  for  2s. 


12wto.     Price  9s.  cloth. 

DR.  BATEMAN'S  GENERAL   HIGHWAY  ACTS. 

Toe  General  Highway  Acts,  with  Notes  and  an  Index ;  also,  Practical  Forms,  in 
addition  to  those  included  in  the  Schedule,  Statutes,  and  parts  of  Statutes  referred 
to  in  the  General  Act,  or  hearing  upon  the  Law  of  Highways ;  Alphabetical  Lists  of 
persona  and  property  liable  to  be  rated,  Table  of  Calculations  for  regulating  Team 
Work,  General  Rules  for  Repairing  Roads  issued  by  the  Parliamentary  Commis- 
sioners, with  Plates,  &c  Second  Edition.  By  W.  N.  Welsby,  Esq.,  Barrister-at- 
Law,  Recorder  of  Chester.    1863. 


In  One  Tliick  Vol.   Royal  bvo.    Price  1L  15*. 

WOODFALL'S    LAW    OF    LANDLORD   AND    TENANT. 

Eighth  Edition. 
A  Practical  Treatise  on  the  Law  or  Landlord  and  Tenant,  with  a  full 
Collection  of  Precedents  and  Forms  of  Procedure.  By  S.  B.  Harrison,  Esq.     Eighth 
Edition.    By  W.  R.  Cole,  Esq.,  Barrister*t-Law.    1868. 


Price  8*.  cloth. 

HADDAN'S    LIMITED    LIABILITY   ACT,    1865. 

The  Limited  Liability  Act,  1855.  With  Precedents  of  a  Deed  of  Settlement 
for  constituting  a  Company  with  limited  liability  under  the  Act  (or  without  limited 
liability,  under  the  7th  and  8th  Viet  c.  110);  and  of  a  Deed  of  Alteration,  for 
enabling  an  existing  Company  to  register  under  the  Limited  Liability  Act;  and  Notes 
on  the  Application  of  the  Act,  and  on  the  Law  relating  to  registered  and  other  Joint- 
Stock  Companies.  By  Thomas  Henry  Haddan,  M.A.,  of  the  Inner  Temple,  Barrister- 
at- Law,  and  Vinerian  Law  Fellow,  and  late  Fellow  of  Exeter  College,  Oxford.    1855. 
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In  One  Vol.  Poet  8m.    Price  15a,  doik. 
DAX'S     COSTS. 

A  Book  or  Coots  nr  the  Courts  or  Queen's  Bench,  Common  Pleas,  and 
Exchequer,  the  Crown  and  Queen's  Remembrancers,  Offices  in  Bankruptcy,  and  the 
Court  for  Relief  of  Insolvent  Debtors,  Conveyancing,  and  Miscellaneous  Matters,  in 
conformity  with  the  general  Scale  of  Charges  allowed  on  Taxation,  and  with  the 
Common  Law  Procedure  Acts,  1852  and  1854,  and  Bills  of  Exchange  Act,  1865. 
By  Richard  O.  Dax,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.    1856. 


In  One  Vol    12*to.    Price  7s.  6d  cloth. 

WOOLRYCH'S     GAME     LAWS. 

The  Game  Laws,  including  the  Law  as  to  Deer  and  other  wild  Animals  and 
Birds ;  with  Notices  of  the  Decisions  on  Appeals  against  the  Assessed  Taxes,  and 
an  Appendix,  containing  the  Game  Acts.  By  Humphry  W.  Woolrtch,  Serjeant- 
at-Law.    1858. 


Demy  8w.    Price  26s.  doth. 

ARNOLD'S   JUSTICE    OF    THE    PEACE,    OUT    OF 

SESSIONS. 

A  Summary  or  the  Duties  of  a  Justice  of  the  Peace,  out  of  Sessions.  Sum- 
mary Convictions.  By  Thomas  James  Arnold,  of  Lincoln's  Inn,  Esq.,  one  of  the 
Metropolitan  Magistrates.    1860. 


In  one  Vol.    12mo.    Price  10s.  6d.  hoards. 

FRANCIS'    NEW    COMMON    LAW    PROCEDURE. 

The  New  Common  Law  Procedure,  founded  on  the  Acts  of  1852  and  1854, 
including  the  New  Rules  on  Practice  and  Pleading,  with  Notes  of  Cases  decided 
thereon,  and  Forms,  Tables,  and  an  Index.  By  Philip  Francis,  of  the  Middle  Temple, 
Esq,  Barrister-at-Law.    1854. 

12iiio.    Price  Zs.  doth. 

LOCAL    GOVERNMENT   ACT,     1866. 

The  Local  Government  Act,  1858,  with  an  Introduction,  Notes,  and  Index. 
By  Toulmin  Smith,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law. 


12mo.    Price  5*.  boards. 

BRICKDALE'S    LEASES   AND    SALES    OF    SETTLED 
ESTATES   ACT   (19  fc  20  Vict  c.  120): 


l 


And  the  General  Orders  made  in  pursuance  thereof.  With  an  Introduction,  ,i 
Notes,  and  the  Amending  Act  of  21  ft  22  Vict.  c.  77.  By  Mathew  Inolxtt  Brick-  j 
dale,  Esq.,  Barrister-at-Law.    1861.  I 
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Price  12.  6t.  doth. 

PRITCHARDS'   LAW  AND   PRACTICE  OF  THE 
DIVORCE   COURT. 

Second  Edition,  Revised  and  Enlarged. 
A  Digest  or  the  Law  akd  Practice  or  THi  Divoboe  Covbt,  and  as  to  Appeals 
from  that  Court,  with  Precedents  (inoluding  Bills  of  Costs),  and  Notes.    By  Robert 
A.  Pbitohard,  D.C.L.,  of  the  Inner  Temple,  Barrister-at-Law,  and  William  T. 
Pbitchabd,  of  Doctors'  Commons,  Proctor  and  Solicitor.    1864. 


In  One  Vol    \2mo.    Price  St.  doth. 

METROPOLIS    LOCAL    MANAGEMENT   ACT,    1865. 

With  an  Introduction,  oopioua  Practical  Notes,  and  a  full  Double  Index ;  also  a 
Table  of  Qualifications  for  Voters,  Vestrymen,  Auditors,  &c  By  Toulmik  Smith,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.  1855. 

Royal  l2mo.    Price  16$.  cloth. 

GREAVES'    CRIMINAL   ACTS. 

Second  Edition. 

The  Cbdukal  Law  Consolidation  and  Amendment  Acts,  24  ft  25  Vict. 
With  Notes  and  Observations  by  C.  S.  Greaves,  Esq.,  Q.C.    1862. 


In  Two  VoU.    12mo.    Price  18*.  cloth. 

THRING'S    LAW  OF   JOINT-STOCK   COMPANIES. 

The  Law  and  Practice  of  Joint-Stock  Companies,  including  the  Statutes; 
with  Notes  and  the  Forms  required  in  making,  administering,  and  winding-up  a 
Company.   By  Hxnbt  Thbihg,  H.A.,  of  the  Inner  Temple,  Barrister-at-Law.  1861-3. 

12i*o.    Price  It.  6d  cloth. 

A   SUPPLEMENT   TO    THRING'S   JOINT-STOCK 
COMPANIES, 

Containing  The  Companies  Act,  1862,  with  Rules,  Orders,  and  Forms.  By 
Hxnbt  Thbihg,  KA.,  Barrister-at-Law.    1863. 


In  12*to.    Price  7$.  6U  boarde. 
THE    LAW   RESPECTING    NUISANCES. 

Third  Edition,  greatly  enlarged. 

Practical  Proceedings  for  the  Removal  of  Nuisances  to  Health  and  Safety,  and 
Execution  of  Drainage  Works  in  every  Parish,  Town,  and  Place  in  England  and 
Wales,  by  means  at  Common  Law,  and  under  the  Nuisances  Removal  and  other 
Acts,  and  by  other  course  of  Law,  with  numerous  Forms  and  complete  Instructions 
for  the  conduct  of  Parish  Committees.  By  Touucin  Smith,  Esq.,  Barrister-at-Law; 
Author  of  "  The  Parish,"  &c  &c.    1861. 

Books  of  FORMS  necessary  for  carrying  into  operation  the  Nuisances  Removal  Act 
for  England,  1855.    Prepared,  with  Instructions  for  use,  by  Toulmin  Smith,  Esq. 

1.  Presentment  Book  for  Bntry  of  Complaints.    (100  sheet*,  price  7«.  td.  bound.) 

2.  Inspector**  Report  Rook.      (100  sheet*  in  each  book,  price  7*.  6U  bound.) 

8.  Order  of  Authorisation  to  Inspector.    (100  sheets  in  each  book,  price  6*.  bound.) 
4.  Notice  of  Application  for  Order  of  Admission.    (100  sheets,  price  St.  bound. ) 

6.  Notices  of.  Nuisance  and  Remedy.    (260  sheets  in  each  book,  price  IS*,  bound.) 
0.  Notice*  of  Compulsory  Proceeding*.    (100  sheets  in  each  book,  price  6c  bound.) 

7.  Notice  to  Occupiers  Fouling  Drums.    (*H>  sheets,  prioe  l«u.  tfcL  bound.) 

8.  Licence  to  urn  Common  Drains  on  Payment.    (200  sheets,  prioe  10*  04.  bound.) 

A  Complete  Set  of  the  above,  price  3/.  6*. 
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12mo.    Price  10#.  cloth. 

URLIN  AND   KEY'S   LAND  TRANSFER  AND 
REGISTRATION. 

A  Pbaotical  Treatise  on  the  Land  Transfer  and  Declaration  of  Title 
Acts  ;  illustrated  by  the  Practice  and  Decisions  under  the  Analogous  Irish  Acta, 
with  the  Acts  of  1862,  Notes,  General  Orders,  Forms,  Fees,  the  Practical  Directions 
of  the  Land  Registry,  and  a  full  Index.  By  R.  Dxnnt  Urlin,  of  the  Kiddle  Temple, 
Barrister-at-Law,  and  Examiner  in  the  Land  Estates  Court,  Ireland ;  and  Thomas 
Kit,  of  Lincoln's  Inn,  Barrister-at-Law.     1863. 


Royal  12sw.    Price  U  lOt.  doth. 

ROSCOE'S    CRIMINAL    EVIDENCE. 

Sixth  Edition. 
A  Digest  or  the  Law  or  Evidence  in  Criminal  Gases.    By  H.  Bobcoe,  Esq. 
Sixth  Edition.    With  considerable  Additions.     By  David  Power,  Esq.*  Barrister- 
at-Law,  Recorder  of  Ipswich.    1862. 


Royal  12»to. 

ROSCOE'S    EVIDENCE   AT    NISI    PRIUS. 

Eleventh  Edition. 
Dross*  or  the  Law  or  Evidence  on  the  Trial  or  Actions  at  Nek  Pbiur. 
By  W.  Market,  Esq.  and  W.  Mills,  Esq.,  Barristenmt-Law.  {In  the  pre*.) 


In  Font  Vote,  .Royal  8w.    Prix  71 7*. 
CHITTY'S    EQUITY  WDEX. 

Third  Edition. 
An  Index  to  all  the  Reported  Cases  decided  in  the  several  Courts  of  Equity  in 
England  and  Ireland,  the  Privy  Council  and  the  House  of  Lords;  and  to  the  Statutes 
on  or  relating  to  the  Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptcy,  from 
the  earliest  period.  By  Edward  Chittt,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law. 
The  Third  Edition,  brought  down  to  the  year  1853.  By  Jakes  Macaulat,  Esq.,  of 
the  Inner  Temple,  Barristerat-Law.    1853. 


In  One  Vol    12mo.    Price  lis.  cloth. 

SHELFORD'S    LAW    OF    COPYHOLDS,  WITH 
SUPPLEMENT. 

The  Law  or  Copyholds  in  reference  to  the  Enfranchisement  and  Commutation  of 

Manorial  Rights ;  and  the  Copyhold  Acts :  with  Notes,  and  the  Forms  and  Directions 

of  the  Copyhold  Commissioners.    By  Leonard  Shelfobd,  Esq.,  of  the  Inner  Temple, 

Barrister-at-Law.    1858. 

alterations  which  it  has  recently  undergone."— 
Horning  Pott. 

<f  Undoubtedly  it  it  one  of  the  best,  if  not  the 
very  best,  book  that  has  appeared  on  the  Law  of 
Oopyhold  and  itaenfranchiaemenL  "—Law  Timet. 


"  Mr.  Bhelford  is  a  legal  author  of  great  ex- 
perience and  reputation;  and  the  volume  be- 
fore us  is  not  only  the  latest  but  the  most  com- 


plete work  on  Copyhold  Laws  which  has  ap- 
peared since  the  promulgation  of  the  important 
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12*ao.    Price  2*.  6d\  etwed. 

A  SUPPLEMENT  TO  THE  LAW  OF  COPYHOLDS, 

Including  the  Cofthold  Act  1858,  and  other  Acts,  with  the  New  Forme  and 
Direotions  of  the  Copyhold  Commissioners.  By  Leonard  Shexfobd,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.    1858. 


In  One  Vol     12m*.    Price  18*.  cloth. 

JARMAN'S    CHANCERY    PRACTICE. 

Third  Edition 

The  Piuotiob  of  thb  Hioh  Coubt  of  Chancebt,  in  the  Conduct  of  Suits,  by  Bill, 
or  original  Summons,  including  Proceedings  in  the  Judge's  Chambers;  Forms  of  Costs 
and  numerous  other  Forms,  the  Practice  relating  to  Special  Cases  and  Petitions  of 
Right ;  Aota  concerning  Trustees,  Executors,  Administrators,  and  Mortgagees  (inclu- 
ding, inter  alia,  the  Trustee  Aots  and  Trustees  Relief  Acts) ;  Acta  relating  to  Charitable 
Trusts;  the  Settled  Estates  Acts,  and  the  Infant's  Marriage  Settlement  Acts;  with 
the  General  Orders  and  Decisions  of  the  Court  thereunder,  and  a  copious  Index.  Third 
Edition.    By  Hsnrt  Jabman,  a  Solicitor  of  the  Court    1864. 


In  One  Vol    Umo.    Price  ft.  64.  cloth. 
THE    NEW    PARISHES   ACTS,    1843,  1844,  and  1856. 

Being  Sib  Robert  Peel's  Aots,  and  Lord  Blandford's  Act  for  making  provision 
for  the  Spiritual  Care  of  Populous  Parishes.  With  Introduction,  Explanatory  Notes, 
and  copious  Index,  adapted  as  a  Manual  for  all  Clergymen.  By  Jakes  Christie 
Traill,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.    1857. 


8*0.    Price  10*.  board*. 
BENNET'S    OFFICE    OF    RECEIVER. 

A  Practical  Treatise  ox  the  Appointment,  Office,  and  Duties  of  a  Receiver 
under  the  High  Coubt  of  Chancert,  with  an  Appendix,  containing  Leading 
Cases,  Precedents  and  Practical  Directions.  By  William  Heath  Bennet,  Esq.,  of 
Lincoln's  Inn,  Barrister-at-Law.    1849. 


In  Two  Vol*.    8*0.    Publuhed  at  8/.  13*  6d.  cloth  board*.    (Now  reduced  to  21) 

SAUNDERS    ON    PLEADING    AND    EVIDENCE    IN    CIVIL 

ACTIONS. 

Second  Edition. 
The  Law  of  Pleading  and  Evidence  in  Civil  Actions,  arranged  alphabetically; 
with  Practical  Forms,  and  the  Pleading  and  Evidence  neoessary  to  support  them.   By 
J.  S.  Saunders,  Esq.    Second  Edition,  much  enlarged,  by  Robert  Lush,  Esq.,  of 
Gray's  Inn,  Barristerat-Law.    1851. 


Royal  8ro.    Price  \l  lit.  6<Z.  board*.  \ 

MACQUEEN'S  PRACTICE  OF  THE   HOUSE  OF  LORDS,  j 

A  Practical  Treatise  on  the  Appellate  Jurisdiction   of  the  House  of  i 

Lords  and  Privy  Council,  and  on  Parliamentary  Divorce;  with  a  Selection  { 

of  Leading  Cases.    By  John  Fbaseb  Macqueen,  Esq.,  Q.C.    1842. 

14  One  of  the  most  useful  books  that  have  for  many  yean  appeared ;  a  work,  too,  of  no  little        ' 
importance  to  our  constitutional  history."— Zord  Srmtffham't  Letter  to  Sir  Jama  A.  0.  Graham,  1848. 
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In  One  Vol    Bvo.    Price  18*.  doth. 

MACQUEEN    ON    THE    LAW    OF    DIVORCE. 

Second  Edition. 
A  Practical  Treatise  on  the  Law  or*  Marriage,  Diyobob,  and  Legitimacy, 
as  administered  in  the  Divorce  Court  and  in  the  House  of  Lords.    By  John  Phaser 
Macqueen,  Esq.,  QC.    I860. 

Royal  $vo.    Price  12*  boarde. 

LINDLEY'S   JURISPRUDENCE. 

Aw  Introduction  to  thi  Study  or  Jurisprudence,  being  a  Translation  of  the 
general  part  of  Thibant's  "System  dee  Pandekten  Rechts;"  with  Notes.  By  Nathaniel 
Libdlby,  Esq.,  of  the  Middle  Temple,  Barrister-atrLaw.    1855. 

Royal  Svo.     Price  25*.  doth. 

TROWER'S    LAW    OF  DEBTOR   AND    CREDITOR. 

The  Law  or  Debtor  and  Creditor  :  to  which  is  subjoined  a  Table  of  the  Courts 
in  England  and  Wales  for  the  Recovery  of  Debts.  By  Charles  Francis  Trower, 
Esq.,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law,  late  Fellow  of  Exeter  College,  and 
Vinerian  Scholar,  Oxford.    1860. 


In  Seven  very  Thick  Vole.    Svo.    Price  11. 10*.  strong  doth  boards. 

BURN'S   JUSTICE    OF   THE    PEACE   AND    PARISH 
OFFICER. 

Twntyninth  Edition,  with  Supplement. 
The  Twenty-ninth  Edition,  corrected  and  greatly  enlarged,  containing  the  Statutes 
and  Cases  of  14  k  15  Vict  inclusive,  with  a  new  Collection  of  Precedents.    The  Title 
"  Poor"  by  Mr.  Commissioner  Bere,  of  the  Exeter  District  Court  of  Bankruptcy ;  the 
rest  of  the  Work  by  Thomas  Chitty,  Esq.,  of  the  Inner  Temple. 


.1845-52, 


In  One  Thick  Vol.    Svo.    Price  12.  8*.  doth  boards. 

SUPPLEMENT   TO    CHITTY'S    BURN'S   JUSTICE. 

Cutty's  Burn's  Justice  or  the  Peace  and  Parish  Officer.  Supplement  to  the 
Twenty-ninth  Edition,  containing  the  Cases  and  Statutes  to  1852.  By  Edward  Wise, 
Esq.,  of  the  Middle  Temple,  Barrister-et-Law.     1852. 

*#*  A  new  edition  of  Burn's  Justice  is  in  the  press.    See  page  25. 


12mo.     Price  6s.  doth. 
MAUGHAM'S    QUESTIONS. 

Eighth  Edition. 
A  Digest  of  the  Examination  Questions  in  Common  Law;  Conveyancing; 
Equity ;  Bankruptcy ;  and  Criminal  Law ;  from  Hilary  Term,  1858  (according  to  the 
alterations  then  effected).  With  the  Examination  Rules,  Instructions  to  Candidates, 
Forms  and  Practical  Directions.  By  Robbrt  Maugham.  Secretary  to  the  Incorporated 
Law  Society  aud  the  Board  of  Examiners,  and  Deputy -Registrar  of  Attorneys.    1861. 


WILLIAM  MAXWELL,  BBLL  YARD.  17 

Svo.    Price  11. 10«.  hoard*. 

SHELFORD'S  REAL  PROPERTY  STATUTES. 

Seventh  Edition. 
The  Real  Property  Statutes  passed  in  the  Reigns  of  King  William  IV.  and  Queen 
Victoria,  including  Prescription,  Limitation  of  Actions,  Abolition  of  Fines,  Ac, 
Payment  of  Debts,  Wills,  Judgments,  the  Trustee  Acta,  and  Leases  and  Sales  of 
Settled  Estates.  With  copious  Notes  and  Forms  of  Deeds.  Seventh  Edition,  with 
many  Alterations  and  Additions.  By  Leonard  Shelford,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law.    1863. 


In  One  VoL    Bvo.    Pricell  B*.  cloth. 
STEER'S    PARISH     LAW. 

Third  Edition. 

B*nra  a  Digest  of  the  Law  relating  to  the  Civil  and  Ecclesiastical  Government 
of  Parishes,  Friendly  Societies,  &&,  Ac. ;  and  the  Relief,  Settlement  and  Removal  of 
the  Poor.  Considerably  enlarged  and  altered,  by  Herby  John  Hoeoeon,  Esq., 
Barrister-at-Law,  Recorder  of  Ludlow,  late  Fellow  of  Trinity  College,  Cambridge; 
1857.  

Pries  9*.  cloth. 
ROUSE'S    PRACTICAL    MAN. 

Eleventh  Edition. 

Rouse's  Practical  Man  :  giving  nearly  400  carefully  prepared  Forms  in  Legal 
Matters,  requiring  prompt  attention,  and  a  complete  collection  of  Tables  and  Rules 
applicable  to  the  Management  of  Estates  and  Property,  and  to  the  Calculations  of  all 
Values  dependent  on  Lives,  Reversions,  Terminable  Payments,  &c.  By  Rolla 
Rouse,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.    1866. 


8tx>.    Price  11. 4$.  doth. 

WATSON'S    OFFICE   AND    DUTY    OF    SHERIFF. 

Second  Edition. 

I  A  Practical  Treatise  oh  the  Office  or  Sheriff.    Comprising  the  whole  of 

the  Duties,  Remuneration  and  Liabilities  of  Sheriffs  in  the  Execution  and  Return  of 
Writs,  and  in  the  Election  of  Knights  of  the  Shire.  By  William  Hekbt 
Watson,  Esq.,  one  of  Her  Majesty's  Counsel.  Second  Edition  by  W.  K.  Wslsbt,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law.    1848. 


In  Two  Vohmee.   Royal  Svo. 
WILLIAMS    ON    EXECUTORS   AND   ADMINISTRATORS. 

Sixth  Edition. 
A  Treatise  ok  the  Law  or  Executors  and  Administrators.    By  Edward 
Vauqhaw  Williams,  Esq.,  of  Lincoln's   Inn,  Barrister-at-Law  (late  one   of  the 
Judges  of  Her  Majesty's  Court  of  Common  Pleas). 
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JERVIS  ON  THE  OFFICE  AND  DUTIES  OF  CORONERS. 

Third  Edition. 
A  Practical  Treaties  oh  the  Duties  of  Coroners,  with  Forms  and  Precedents 
By  John  Jeryis,  Esq.  (afterwards  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas).    The  Third  Edition,  by  W.  N.  Weubby,  Esq,,  Barrister-at-Law,  Recorder  of 
Chester.  

In  One  Vol.    12mo.    Price  Ms.  doth. 

DR.  BATEMAN'S    GENERAL   TURNPIKE    ROAD   ACTS. 

Fourth  Edition. 

With  Notes,  Forms,  Jta.  By  W.  N.  Wslbbt,  Esq.,  Barrister-at-Law,  Recorder  of 
Chester.    1854.  

In  One  Vol.    12mo.    Price  8«.  cloth. 

STONE'S    BENEFIT    BUILDING     SOCIETIES. 

A  Practical  Treatise  on  Benefit  Building  Societies,  embracing  their  Origin, 
Constitution  and  Change  of  Character;  and  the  Superiority  of  Permanent  oyer 
Terminating  Societies;  also  the  Principles  and  Practice  of  Tontine  Building  Com- 
panies, Freehold  Land  Societies,  &a ;  and  the  Law  relating  to  these  Societies ;  with 
the  Statutes  and  Cases  to  the  present  time.  Also  Rules,  Forms  and  Precedents  of 
Freehold,  Copyhold  and  Leasehold  Securities ;  with  Practical  Notes.  By  William 
Stone,  Attorney-at-Law.    1851. 

"The  planof  the  work  U  clear  and  practical,  "—fllo©*. 


In  Four  Vole.   Royal  8«0.    Published  at  61. 6s.  boards.    (Now  reduced  toSLZs.) 

CRABB'S    DIGEST    OF   THE    STATUTES. 
A  Digest  and  Index,  with  a  Chronological  Table  of  all  the  Statutes,  from  Magna 
Charts  to  the  end  of  the  9  &  10  Vict    To  which  are  added,  with  great  care  and 
exactness,  the  Reported  Decisions  of  all  the  Courts  with  which  each  section  is  con- 
nected.   By  George  Crabb,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.    1844 — 7. 

V  The  Publisher  respectfully  begs  leave  to  call  the  attention  of  the  Profession  to  the  fret, 
that  Mr.  Crabb's  Digest  and  Index  is  the  only  work  that  professes  to  embrace  all  the  Statutes, 
and  that  it  contain*  an  account  of  every  Statute,  more  or  leas  copious  according  to  its  practical 
utility.  The  value  of  the  whole  ii  materially  enhanced  by  the  Index  to  the  four  volumes  now 
published. 

ito.    Price  12s.  boards. 

BRADY'S    EXECUTOR'S   ACCOUNT    BOOK. 

The  Executor's  Account  Book;  exhibiting  a  safe  and  easy  Method  of  keeping 
Executorship  Accounts ;  with  an  adequate  number  of  Ruled  Pages,  so  arranged  as  to 
be  adapted  to  the  Circumstances  of  every  Estate :  and  a  Fictitious  Will,  comprising 
a  variety  of  Bequests  of  Personal  Property,  the  Accounts  under  which,  from  the 
Death  of  the  supposed  Testator  to  the  Termination  of  the  Executorship,  are  accu- 
rately arranged  and  posted  on  the  Plan  proposed,  as  an  Illustration  of  the  Simplicity 
and  Comprehensiveness  of  the  System,  and  an  infallible  Guidance  to  Executors 
under  any  other  Estate.  By  John  H.  Brady,  late  of  the  Legacy-Duty  Office, 
Somerset  House;  Author  of  "Plain  Instructions  to  Executors  and  AdministrAtors," 
"Plain  Advice  on  Wills,"  &o.    1845. 
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In  Two  Volt.    Royal  Svo.    Published  at  22, 18*.  hoard*.    (N^ow  reduced  to  12. 10#.) 

CRABB'S    LAW    OF    REAL    PROPERTY. 

The  Law  or  Real  Property  nr  its  Present  State,  practically  arranged  and 
digested  in  all  its  Branches ;  including  the  very  latest  Decisions  of  the  Courts.  By 
George  Crabb,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.    1849. 


Svo.  -  Published  at  18*.  boards.    (Now  reduced  to  Kb.) 
BELL'S    LAW    OF    HUSBAND    AND    WIFE. 

The  Law  of  Propebtt,  as  arising  from  the  Relation  of  Husband  and  Wife. 
By  Sydney  Smith  Bell,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law  (now  Second  Puisne 
Judge  at  the  Gape  of  Good  Hope).    1849. 


In  Two  Vols.     Royal  Svo.   Published  at  11. 12s.  boards.    (Now  reduced  to  11.) 
SANDERS    ON    USES    AND    TRUSTS. 

Fifth  Edition. 

An  Essay  on  Uses  and  Trusts,  and  on  the  Nature  and  Operation  of  Conveyances 
at  Common  Law,  and  of  those  which  derive  their  effect  from  the  Statute  of  Uses.  By 
the  late  Francis  William  Sanders,  Esq.  Fifth  Edition,  with  additional  Notes 
and  References,  by  George  William  Sanders,  Esq.,  of  Lincoln's  Inn,  and  John 
Warner,  Esq.,  of  the  Inner  Temple,  Barristers-at-Law.    1844. 

"  This  edition  ii  very  ably  edited  by  the  son  of  the  very  learned  author  and  Mr.  Warner, 
both  experienced  conveyancer*."—  WarrtrCt  Law  Studia,  p.  678. 


Svo.    Price  15s.  boards. 
WIGRAM'S    LAW   OF    DISCOVERY. 

Second  Edition. 

Points  in  the  Law  of  Discovery.  By  James  Wiqram,  Esq.  (now  the  Right  Hon. 
Sir  James  Wiqram).    1840.       

In  Two  Vols.   Royal  Svo.    Published  at  22. 10«.  boards.    (Now  reduced  to  tt  10a) 

PLATT    ON    LEASES. 

A  Treatise  on  the  Law  of  Leases,  with  a  Copious  Appendix  of  Forms  and 
Precedents,  adapted  to  the  Practice  of  the  present  day.  By  Thomas  Platt,  Esq.,  of 
Lincoln's  Inn,  Barristerat-Law.    1847. 


Royal  Svo.    Price  11.  6s.  boards. 
MACPHERSON    ON    THE    LAW    OF    INFANTS. 

A  Practical  Treatise  on  the  Law  relatino  to  Infants.  By  William 
Maopherson,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.    1842. 

"The  entire  law  of  infancy  in  all  Its  branches  baa  been  well  digested  by  Mr.  Maopherson  In 
this  able  and  very  valuable  work,  which  contains  nearly  600  pages,  exclusive  of  Appendix  and 
Index."— law  Mapumi,  Feb.,  1844,  p.  119. 
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12m*.    Price  15$.  doth. 
CHRISTIE'S    CONCISE    PRECEDENTS    OF   WILLS. 

Second  Edition. 
Concise  Precedents  with  an  Introductory  Essay  on  the  Law  of  Willi,  adapted  u 
a  Manual  for  the  ready  use  of  Solicitor*.    By  Jambs  Traill  Christie,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.    1857. 


Two  Vols.    Royal  too.    Price  &  St.  board*. 

ROPER'S    LEGACIES. 

Fourth  Edition. 

Treatise  oh  thi  Law  of  Legacies.    By  R.  S.  D.  Roper,  Esq. 
by  H.  H.White.    1847. 


Fourth  Edition, 


Two  Vols.  Royal  Svo.    Price  22.  let.  doth. 
ARNOULD'S    MARINE    INSURANCE. 

Second  Edition. 
A  Treatise  ew  the  Law  or  Marine  Insurance  and  Average,  with  references  to 
the  American  Cases,  and  the  later  Continental  Authorities.  By  Joseph  ARjrouu),Eeq^ 
of  the  Middle  Temple,  Barrister-at-Law,  and  late  Fellow  of  Wadham  College,  Oxford. 
1857. 


"Mr.  Amould's  Treatise  on  Marine  Insurance 
to  a  text-book  to  whioh  English  lawyers  can 
point  with  much  satisfaction.  It  la  learned,  it 
is  accurate,  it  to  instructive,  and  it  handles 
law  in  a  large   and   comprehensive 


It  has  now  reached  a  second  edition,  and  its 
author  has  conscientiously  exerted  himself  to 
bring  his  work  down  to  the  present  state  of 
the  law,  both  here  and  elsewhere."— ^Solicitors' 
Journal,  Dec  6th,  1867. 


"In  preparing  this  edition  for  the  Press,  the 
Author  has  spared  no  pains  to  render  his  work 
practically  useful  to  the  mercantile  world.  We 
nave  referred  only  to  those  parts  of  the  book 
more  immediately  interesting  to  merchants; 
but  the  other  portions  of  it  display  the  same 
ability  and  painstaking  research,  and  the  Author 
has  left  nothing  undone  to  render  it  one  of  prac- 
tical utility  and  ready  reference  to  all  those 
engaged  in  the  important  business  of  Marine 
Insurance."— Daily  Newt,  Nor.  6, 1867. 


12mo.     Price  14*.  boards. 

COLLIER'S    RAILWAY   ACTS. 

Second  Edition. 

Railway  Clauses;  Companies'  Clauses,  aed  Lands'  Clauses  Consolidation 
Aotb  ;  with  Notes;  with  an  Appendix,  treating  of  the  Formation  of  a  Railway  Com- 
pany, the  mode  of  passing  a  Bill  through  Parliament,  Ac. ;  and  an  Addenda  of 
Statutes  and  Forms.  By  R.  P.  Collier.  Second  Edition,  by  H.  Macnaxaba. 
1847. 


Royal  Svo.    Price  12.  6#.  cloth. 

CURTIS    ON    PATENTS. 

A  Treatise  on  mi  Law  or  Patents  and  Useful  Intentions  nr  the  United 
States  or  America.    By  George  Ticknbr  Curtis,  Countellor-at-Law.    1849. 
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Royal  Bvo.    Price  12.  Is.  hoards. 

MATTEL'S    LAW   OF    NATIONS. 

Law  or  Nations;  or,  Principles  or  the  Law  or  Naturi  ;  applied  to  the  Conduct 
and  Affidra  of  Nations  and  Sovereigns.  ByM.  Vattkl.  A  New  Edition,  with  Notes, 
and,  for  the  first  time,  a  oopious  Index.    By  J.  Chittt.    1884. 


Two  Volt.  Royal  8w.   Price  21  boards 
PARK'S    MARINE   ASSURANCE. 

Eighth  Edition. 

System  or  Marine  Insurances,  with  Three  Chapters  on  Bottomry;  on  Insuranoes 
on  lives;  and  on  Insuranoes  against  Fire.  By  J.  A.  Park  (afterwards  Mr.  Justice). 
With  considerable  Additions.    By  Francis  Hild yard,  M.A.    1842. 


8to.    Price  tt  16s.  boards. 
ROGERS'    ECCLESIASTICAL    LAW. 

Second  Edition, 
Practical  Arrangement  or  Ecclesiastical  Law.    By  F.  N.  Rogers.    1849. 


InTwoVoU.    8*o.    Published  at  2L  IQs.  boards.    (Now  reduced  to  11.  5s.) 
SANDERS'    ORDERS    IN    CHANCERY. 

Orders  or  the  High  Court  or  Chancery,  from  the  Earliest  Period  to  the  Present 
Time  (12  Rich.  2  to  8  Vict).  By  George  William  Sanders,  Esq.,  Barrister-at-Law 
and  Chief  Secretary  at  the  Rolls.    1845. 


Two  Vols.    Royal  8m    Price  2Z.  18*  boards. 
LAWS    RELATING    TO    THE    CLERGY/ 

Practical  Treatise  or  the  Laws  relating  to  the  Clergy.    By  A.  J.  Stephens, 
Esq.    1848. 


8w.    Published  at  Qs.  boards.    (Now  reduced  to  6#.) 
DR.  IRVING'S   CIVIL    LAW. 

Fourth  Edition. 

An  Introduction  to  the  Civil  Law.     By  David  Irving,  LL.D.     Fourth 

Edition.    1887. 

*  The  work  !■  written  In  a  lively  style,  abounding  with  scats  orlUdsm,  displaying  great  learning 
essalinbs^ofthestudyhsrftoommen^^ 


with  infinite  i 
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12mo.    Published*  to.  6a\    {Now  reduced  to  is.) 
TAYLOR'S    BOOK   OF    RIGHTS. 

The  Book  or  Rights  ;  or,  A  Collection  of  Acts  of  Parliament  relative  to  Civil 
and  Religious  Liberty,  from  Magna  Chart*  to  the  Present  Time;  Historically 
arranged,  with  Notes  and  Observations.    By  Edgar  Taylor,  F.S.A.    1833. 

The  above  work  forms  a  useful  Supplement  to  Sir  James  Macintosh's  History  of 
England. 


"  His  commentaries  an  concisely  and  forcibly  written,  and  form  of 
summary  of  tits  most  important  acts  of  English  legislation  to  the  present  time."— LtgoJL  Otenw. 


In  Bvo.    Price  12. Is.  board*. 

HINDMARCH    ON    THE    LAW   OF    PATENTS. 

A  Treatise  on  the  Law  relating  to  Patent  Privileges  fob  the  Sole  Use 
or  Intentions;  and  the  Practice  of  obtaining  Letters  Patent  for  Inventions;  with 
an  Appendix  of  Statutes,  Rules,  Forms,  Ac.,  kc  By  W.  M.  Hindkarch,  Esq.    1840. 


In  Bvo.     Price  to.  board*. 
PHILLIMORE    ON    THE    LAW   OF    DOMICIL. 

The  Law  or  Domioil.    By  Robert  Pbillimore,  Esq.,  Bairister-at-Law.    1847. 


In  Bvo.    Price  16*.  boards. 

PHILLIMORE    ON    THE    LAW   OF    EVIDENCE. 

The  History  and  Principles  or  the  Law  or  Evidence  as  illustrating  our 
Social  Progress.    By  J.  G.  Phillimobe,  Esq.,  Q.  C.    1850. 


In  8*0.    Price  16s.  boards. 
PHILLIMORE    ON    THE    ROMAN    LAW. 

Introduction  to  the  Study  and   History  or  the  Roman  Law.    By  J.  G. 
Phillimore,  Esq.,  Q.C.    1648. 


In  Bvo.    Price  Zs.  Bdt  sewed. 

PHILLIMORE    ON    JURISPRUDENCE. 

An  Inaugural  Lecture  on  Jurisprudence,  and  a  Lecture  on  Common  Law, 
delivered  at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851.  By  J.  G.  PhuxiNore, 
Esq.,  Q.C.    1851. 
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Royal  8m.    Price  12. 10*.  boards* 

PRITCHARD'S   ADMIRALTY    DIGEST. 

An  Analytical  Digest  or  all  the  Reported  Cases  determined  by  the  High 
Court  of  Admiralty  of  England,  the  Lords  Commissioners  of  Appeal  in  Prise  Causes, 
and  (as  Questions  of  Maritime  and  International  Law)  by  the  Judicial  Committee  of 
the  Privy  Council ;  also  of  the  analogous  Cases  in  the  Common  Law,  Equity,  and 
Ecclesiastical  Courts,  and  of  the  Statutes  applicable  to  the  Cases  reported ;  with 
Notes,  from  the  Text  Writers  and  other  authorities  of  Maritime  Law,  and  the  Scotch, 
Irish,  and  American  Reports.  With  an  Appendix,  containing  the  principal  Statutes, 
&c,  Ac    1847. 

Royal  8w.    PricelL  Is.  boards. 

TAPPING    ON    MANDAMUS. 

The  Law  a»d  Practice  of  the  Hiqh  Prerogative  Writ  or  Mandamus  as  it 
obtains  both  in  England  and  Ireland.    1848. 


In  Two  Vols.   8m    Price  11  2*.  6<L  boards. 

WILDMAN   ON   INTERNATIONAL  LAW. 

Institutes  or  International  Law,  in  Time  of  Peace  and  Time  of  War.    By 
Richard  Wildmav,  Esq.,  Barrister-at-Law.    1849—50. 


Royal  Svo.    Price  It.  10«.  boards. 

HILDYARD   ON   MARINE  INSURANCE. 

A  Treatbb  on  the  Principles  or  the  Law  or  Marine  Insurances.  In  Two 
Parts.  - 1.  On  the  Contract  itself,  between  the  Assured  and  the  Assurer.  II.  Of  the 
Causes  which  vacate  the  Contract.  2.  In  what  Cases  the  Assured  is  entitled  to 
recover  back  the  Consideration  paid  by  him.  8,  and  lastly.  What  is  the  Remedy 
provided  by  the  Law  for  either  party  against  the  other.    1845. 


8w.    Price  \l  is.  boards. 

CLARK'S    COLONIAL    LAW. 

A  Summary  or  Colonial  Law,  and  Practice  of  Appeal?  from  the  Plantations. 
1834. 


In  Royal  8w.    Price  16s.  boards. 
AMOS  AND   FERARD  ON   FIXTURES. 

Second  Edition. 
A  Treatise  on  the  Law  or  Futures  and  other  Property,  comprising  the 
Law  relative  to  Annexations  to  Freeholds  in  general;  as  also  Emblements,  Charters, 
Heir-Looms,  &&;  with  an  Appendix,  containing  Practical  Rules  and  Directions 
respecting  the  Removal,  Purchase,  Valuation,  ft&,  of  Fixtures  between  Landlord 
and  Tenant,  and  between  Outgoing  and  Incoming  Tenants.    1847. 
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MISCELLANEOUS  PUBLICATIONS. 


Inane  VoL  foolscap  too.    Price  7e.(kL  extra  doth. 
(WUh  numeroue  woodcut  UUtttraHone.) 

CRABB'S   TECHNICAL    DICTIONARY. 

A  Technical  Diotioxabt  ;  or  a  Dictionary  explaining  all  Terms  of  Art  and  Science. 
By  Gioboi  Crabs,  Esq.,  M.A.,  author  of  the  "  Universal  Technological  Dictionary/ 
the  "  Dictionary  of  Synonymes,"  ftc. 


"Within  the  compass  of  a  thick  bat  portable 
▼olume  we  have  a  large  body  of  useful  infor- 
mation of  a  kind  which  oannot  fall  to  bo  accept- 
able to  all  who  require  a  general  explanation  of 
the  Tariooa  terms  in  science  and  art  so  generally 
used  in  literature.  The  great  merit  of  these 
explanations  is  their  brevity,  and  the  manner 
in  which  the  compiler  has  done  his  task  is  most 
satisfactory."— ^rt-/<mr»ot 

••This  is  a  well  printed  -volume  of  668  pages, 
containing  short  definitions  of  as  many  terms 
in  art  and  science  as  can  be  compressed  into 
such  a  space.  * — Gardener?  Chronicle. 

"This  is  an  abridgment,  in  a  portable  form, 
of  a  well-known  larger  Dictionary,  by  the  same 
author.  It  is  calculated  to  be  extensively  useful 
to  those  who  cannot  afford  to  purchase,  or  hare 


not  leisure  to  consult,  any  of  those  bulky  and 
high-priced  Dictionaries  which  are  so  much  the 
fashion.  "—Daily  Mem. 

"This  is  a  work  of  great  practical  utility  to 
all  who  are  connected  with  or  interested  in  the 
Arts  and  Sciences.  It  forms  a  sort  of  pocket 
oyolopeadia,  and  rather  a  oomprehensiTe  one  of 
its  kind,  embracing  as  it  does  a  wide  range  of 
subject,  much  of  it  such  as  every  day's  experi- 
ence shows  us  the  advantage  of  being  acquainted 
with.  'To  bring  it  within  the  siae  and  price 
that  will  be  most  generally  acceptable, 'the  pre- 
face tells  us,  'care  has  been  taken  to  make  the 
definitions  as  concise  as  possible,  consistently 
with  the  clearness  and  nilness  of  explanation 
which  the  subject  may  demand.'  And  this  idea 
is  admirably  carried  out*"— Oxford  University 
emd  GewUy  uerald. 


InoneVoL&v*.    Published  at  lit.  extra  doth  bde.    (Now  reduced  to  7$.  ML) 

PROFESSOR    GREENLEAPS    EXAMINATION    OF   THE 
TESTIMONY   OF    THE    FOUR    EVANGELISTS, 

Bt  the  Rules  or  Evidence  abmikibtrbid  nr  Cotjhtb  or  Law  ;  with  the  Harmony 
of  the  Four  Gospels,  arranged  in  four  parallel  columns,  and  a  Synopsis  of  their 
Contents.    To  which  is  added; 

M.   DUPIN'S    REFUTATION    OF  JOSEPH    SALVADOR'S 
TRIAL  AND   CONDEMNATION   OF  OUR  SAVIOUR. 

Translated  from  the  French  by  Dr.  Pioxbjuno.    1847. 


"  The  design  of  this  work,  as  its  title  imports, 
Is  to  brim;  the  narratives  of  these  witnesses  to 
the  tests  usually  applied  to  the  evidence  of  other 
transactions  In  Courts  of  Law,  as  well  docu- 
mentary as  oral,  in  order  to  ascertain  what 
T  would  be  entitled  to  receive 


in  human  tribunals.  The  principles  of  the  Law 
of  Evidence  applicable  to  such  subjects  are 
stated  in  a  preliminary  discourse,  in  which  also 
the  characters  and  situation  of  the  Evangelists 
their  motives  of  conduct,  and  the  nature  and! 
probability  of  their  narratives  and  assertions, 
are  examined.    The  four  Gospel*  are  exhibited 


in  parallel  columns,  arranged  after  the  order  of 
Archbishop  Newcome's  Harmony,  as  recently 
collected  and  published  by  Professor  Robinson. 
In  the  Appendix  is  contained  a  legal  account  of 
the  two  trials  of  Jesus,  before  the  Sanhedrim 
and  Pilate ;  and  a  translation  of  the  Jewish 
account  of  those  transactions,  given  by  M. 
Salvador,  a  learned  Jew,  in  his  Hietoire  dee 
Institutions  de  Moles  et  da  Peuple  Hebrcu. 
This  work  is  inscribed  to  the  members  of  the 
legal  profession;  but  it  will  be  found  equally 
interesting  to  clergymen,  and  to  all  others  who 
may  be  disposed  to  examine  the  subject" 


WILLIAM  MAXWELL,  TWT.T,  YARD. 
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In  the  Press. 


BURN'S  JUSTICE  OF  THE  PEACE 


AND 


PARISH    OFFICER. 


Thirtieth  Edition, 

IN  FIVE  VOLUMES,  ENTIRELY  REMODELLED,  AND  BROUGHT  DOWN  TO  THE 
PRESENT  TIME, 

UBDBB  TH1  SUPERINTENDENCE  OF 

JOHN    BLOSSETT    MAULE,    Esq., 

BARBISTE8-AT-LAW,  SEOORDKR  OF  LEEDS  I 
▲8SLBTID  BT 

JAMES  EDWARD  DAVIS,  of  the  Middle  Temple,  Esq. 
SAML.  B.  BRISTOWE,  of  the  Inner  Temple,  Esq. 
CHARLES  MANLEY  SMITH,  of  the  Inner  Temple,  Esq. 
THOMAS  SIRREL  PRITCHARD,  of  the  Inner  Temple,  Esq. 
LEWIS  W.  CAVE,  of  the  Inner  Temple,  Esq. 
Barristers-at-Law. 


The  Publishers  beg  to  state,  that  in  consequence  of  the  numerous 
and  important  changes  in  Magisterial  and  Parochial  Law  since  the 
publication  of  the  last  edition  of  this  work,  this  forthcoming  edition 
will  be  entirely  re-constructed  and  re-arranged ;  and,  much  superfluous 
matter  being  retrenched,  the  whole  will  be  contained  in  five  volumes. 
The  names  of  the  gentlemen  who  have  kindly  undertaken  to  edit  the 
work,  under  the  superintendence  of  Mr.  Maule,  will  be  a  sufficient 
guarantee  that  it  will  become,  the  most  perfect  Cyclopaedia  of  Magis- 
terial and  Parochial  Law  hitherto  offered  to  the  Profession. 
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LIST  OF  LAW  REPORTS  AND  TREATISES 

OFFERED  AT  REDUCED  PRICES  TO  THE  PROFESSION. 


The  Rbpobts  are  stated  at  the  Bound  Price*,  in  best  Law  Calf;  and  quite  new. 

The  Trbatdks  are  in  strong  Board*,  and  also  quite  new. 

The  Reduced  Prices  are  for  CcuM,  and  without  DiooomU. 

Those  Rbpobts,  exoepting  the  current  series,  that  hare  no  Prices  attached,  are  only 

to  be  had  Second  Hand,  and  at  the  Market  Price. 
All  the  Rbpobts  are  in  JtopcU  8tK>.,  and  in  every  case  the  best  edition,  exoept  where 

otherwise  expressed. 
The  remaining  stock  of  many  of  these  Reports  being  twaH,  an  early  application  is 

neoessary  to  secure  them  at  the  present  prices. 


Reports  in  the  House  of  Lords. 

Colles,— W.  III.  and  Anne,  8vo.    Dublin.    1  vol  . 
Brown,— 17  to  40  G.  ILL,  by  Tomuns.    8  vols. . 
Dow,— 6*3  to  58  G.  III.     Secondhand.    6  vols. 
Dow.  and  Clark,— 8  G.  IV.  to  2  W.  IV.    2  vols. 
Clabk  and  Fihnbxlt,— 2  W.  IV.  to  9  &  10  Vict.    12  vols. 
M  acle  an  and  Robinson,— 2ft  3  Viot.    1  voL     . 

West,— 2  &  8  to  5  Vict    1  voL 

Macquzen  (Scotch  Appeal  Cases).    3  vols.,  and  VoL  4,  Fart  1 
House  of  Lords  Cases.  9  vols.,  and  Vol.  10,  Parts  1, 2, 3,  ft  4. 


PvMicetom 

PrictwOaif. 

£    i.    <L 


tnOUf. 
£    &    d. 


3     4     0        10    0 


2    4  0 

19  0 

6    9  6 

31    7  6 


Beports  in  the  High  Court  of  Chancery. 

Cart,— Mary,  Eliz.  ft  James  I.,  12mo.    1  vol 0    8    0 

Tothill,— Elizabeth,  James  I.  and  Charles  I.,  12mo.    1  vol.  .080 
Freeman, — Charles  II.,  James  II.,  W.  III.  ft  Anne,  Second 

Edition,  by  Hovendbn.    1  vol. 116 

Vebnon,— Charles  II.,  James  II.,  W.  III.,  Anne,  ft  G.I.,  Third 

Edition,  by  Raithbt.    2  vols. 3  10    0 

Pxbbb  Williams,— W.  IIL,  Anne,  &  G.  I.  ft  II.,  Fifth  Edition, 

by  Monro,  Lowndes,  and  Randall.    8  Vols.  .        .       .440 
Moselet,— 12  G.  L  to  8  G.  II.,  8vo.    Dublin.    1  vol.         .    . 
Talbot,  Cases  Temp.— 7  to  10  G.  IL,  8vo.    Dublin.    1  voL    .    0    8    0 

Cox,— 23  to  86  G.  IIL    2  vols. 

Eden,— 80  G.  II.  to  7  G.  III.    2  vols. 

Ambler,— 11  G.  IL  to  24  G.  III.,  Second  Edition,  by  Blunt. 

2  vols 

Brown,— 18  to  34  G.  III.,  Fourth  Edition,  by  Eden.    4  vols.  . 
Veset,  Jon.,— 29  to  52  G.  III.,  with  Index,  and  Hovenden/s 

Notes.    22  vols. 30  17    0 

Veset  and  Beames,— 52  to  54  G.  III.    3  vols.    .... 

Coofeb,— 55  G.  III.    1  vol 0  19    6 

Mrbivale,— 56  ft  57  G.  IIL    8  vols.  ..... 

Swanston,— 68  ft  59  G.  IIL    8  vols. 4  15    6 

Wilson,— 58  ft  59  G.  IIL,  4  parts  in  1  vol 1  12    6 

N.B.  All  that  were  published. 

Jacob  and  Walker,— 60  G.  IIL  to  1  ft  2  G.  IV.    2  vols. 

Jacob,— 2  ft  8  G.  IV.    1  vol 1  13    6 

Tubneb  and  Russell,— 8  to  5  Geo.  IV.    1  vol.       • 


0  16    0 
0  10    6 


0    4  6 

0    4  6 

0  6  0 
10  0 

1  4  0 
0    4  6 


10  10  0 

0  6  0 

1  10  0 
0    8  0 

0    9  0 


JfOWOfftTtd 

into!/. 

£   $. 

d. 

1     0 

0 

1  10 

0 

2  10 

0 

0  10 

6 

1  11 

6 

1     1 

0 

2  10 

0 
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Publication 
PriceinCalf. 
£    *.    d. 
Russell,— 6  to  9  Q.  IV.    4  vole.,  and  Vol.  5,  Parts  1  and  2   . 
N.B.  VoL  5  has  new  been  completed. 

Russell  wid  Mylnb,— 10  G.  IV.  to  1  &  2  W.  IV.  2  Tola.  .426 
Mtlne  and  Kerne,— 8  to  0  W.  IV.  8  toIb.  .  .  .  .426 
Mylne  and  Craig,— 6  W.  IV.  to  4  &  5  Vict    5  Tola.         .    .    8  16    6 

Craig  and  Phillips, — i  &  5  Vict    1  toI 14    0 

Phillips,— 5  to  11  Vict    2  toIs. 4  16    6 

Hall  and  Twills,— 12  to  14  Vict.  2  Tola.  .  .  .  .  a  10  0 
Maonaghtbn  and  Gordon, — 12  to  15  Vict  8  toIb.  .  .  .  5  18  6 
Da  Gex,  Macnaghten  &  Gordon, — 15  Vict  to  present  time. 

8  toIs 23    5    0 

Db  Gex  and  Jones.    4  toIb.      .        .        .        .  .     .    9  14    6 

Db  Gex,  Fisher,  and  Jokes.    2  Tola.,  and  Vol.  8,  Parts  1  &  2    5  17    6 
,  Jones,  and  Smith.    VoL  1 2  18    0 

Reports  in  the  Bolls  Court. 

Keek,— 6  W.  IV.  to  1  Vict    2  toIs 4    2    6        0  18    0 

Beavaw,— 82  toIs.,  and  Vol.  88,  Parts  1  &  2        .        .        .    .  68    3    0 

Reports  in  the  Vice-Chancellor  of  England's  Court 

Maddock,— 55  G.  III.  to  1  &  2  G.  IV.    Second  hand.  6  toIO 

Simons  and  Stuart,— 2  to  7  G.  IV.    2  Tola.    .       .  .        .lion*    n    ia  in    n 

SiKONB,-7G.IV.iol2&13Vict    17  toIs.       .        .  .    .  M9  13    0    18  10    0 

Simons  (New  Series),— 13  to  15  &  16  Vict    2  vols.  .       J 
Together  27  Volumes. 

Simons  and  Stuart— 2  to  7  G.  IV.    2  toIs 3    0    0       15    0 

Simons,— 7  G.  IV.  to  12  &  18  Vict    17  toIs.  .        .        .  83  11    6      10  10    0 

Simons  (New  Series),— 13  &  14  to  15  &  16  Vict    2  toIs.    ..850        1180 
Drewrt, — 16  Vict,  to  present  time.     4  toIb.  .        .        .900 

■  and  Smale.    VoL  1,  and  Vol.  2,  Parts  1  and  2     .    .    3    6    6 

Beports  in  Vice-Chanoellor  Sir  Knight  Brace's  Court 

Youngb  and  Collter,— 5  to  6  &  7  Vict    2  Tola.    .        .        .406        180 

Collter,— 7  to  9  Vict    2  toIs. 480        110    0 

Be  Gex  and  Smale,— 9  &  10  to  16  Vict    5  Tola.    .        .        .  11    6    0        5    5    0 
Smale  &  Gotard,— 16  Vict  to  18  &  19  Vict.     3  Tola.  .590 

Gufard.    3  toIb.,  and  Vol.  4,  Parts  1,  2,  3,  and  4      .        ..8156 

Reports  in  Vice-Chanoellor  Sir  James  Wigram,  Sir 
Geo.  Jas.  Turner,  and  Sir  Wm.  Page  Wood's  Courts. 

Hare,— 5  to  14  &  15  Vict  8  Tola.  ...    .   ...  16  4  0   8  10  0 

Hare,— 1851, 1852,  and  1853.  Vols.  9, 10,  and  11    .   .810 

Kat,— 1858, 1854.  1  Vol 1  13  6 

Kay  &  Johnson,— 1854  to  1858.  4  toIs.   .   .   .   .  10  19  6 

Johnson,— 1859.  VoL  1 2  17  0 

■   and  Hemming.    2  toIs. 5  10  6 

Hemming  and  Miller.    VoL  1,  and  VoL  2,  Parts  1  &  2     .    .    8  19  0 

Boports  in  the  Court  of  Queen's  Benoh. 
Coke,— 14  £li&  to  13  James  I.,  New  Edition,  by  Thomas 

AFraser.    6to1s. 7    7    0 

Telterton, — 44  Eliz.  to  10  James  I.,  8to.    Dublin.    1  toL   .080        046 
Saunders,— 24  Charles  IX,  6th  Edition,  by  Serjt  Williams 

and  Justices  Patteson  k  E.  V.  Williams,  1845.    8  vols.    4  14    6       1  10    0 
Freeman,— Charles  IL,  James  II.,  W.   &  Mary,  and  Anne, 

Second  Edition,  by  Smirks.    1  toL 19    6       0    6    0 


PuUieatum 
rrtc*ia(W- 
£    9.    <L 
Levinz,— Charles  ILV  James  II.,  and  W.  &  Mary,  by  Vickers, 

8m    Dublin.    8  Tola. 14    0 

Strange,— 2  G.  L  to  21  G.  IL,  IZftW  Edition,  by  Nolan.  2  Tola. 
Hardwioke,  Cases  temp.,— 7  to  10  G.  II,  Second  Edition,  by 

Lbe.    1  voL 

Wdlles,— 11  to  82  G.  II.,  8to.    Dublin.    1  vol.      . 
Blackbtone,  W.— 1  to  20  G.  IIL,  New  Edition,  by  Sublet. 

2  Tola. ..290 

Lofft,— 12  to  14  G.  III.,  8vo.    Dublin.    1  toL 
Cowper,— 14  to  18  G.  III.,  8to.    Dublin.    1  voL 
Douglab,— 19  to  25  G.  IIL   Fourth  Edition,  by  Frerb  and 

Robooe.    4  vola.        .        .   " 4  14    0 

Durkford  and  East,— 26  to  40  G.  IIL,  New  Edition.    8  Tola. 

East,— 41  to  53  G.  III.    16  Tola 

Maule  and  Selwyn,— 53  to  58  d.  IIL    6  Tola. 

Barnewall  and  Alderbon,— 58  G.  IIL  to  1  &  2  G.  IV.    5  Tola.    8  12    0 
Barnewall  and  Crebbwell,— 3  to  10  G.  IV.    10  vols.        .    . 
Barnewall  and  Adolphub,— 11  G.  IV.  to  4  W.  IT.    6  toIs.  .    9    9    0 
Adolfhus  and  Ellib,— 4  W.  IV.  to  4  Vict    12  toIs.      .        .  22    3    0 
Aix>lphu8  and  Ellib  (New  Series),— 4  to  12  &  13  Vict.    15 

Tola, .        .        .        . 39    7    6 

Adolphus  and  Ellis  (New  Series).    Vols.  16,  17,  and  18     .    8  16    0 

Ellib  and  Blackburn.    8  vols 23    6    0 

Ellib,  Blackburn  and  Ellib.    VoL  1 8    0    0 

Ellis  and  Ellib.    2  vols. 5  15    0 

Best  and  Smith.     4  vol*. 10  18    0 

Dowllng  and  Rtland, — 2  to  8  G.  IV.    9  vols. 

Neville  and  Manning,— 3  to  6  W.  IV.    6  vols. 

Netille  and  Perry,— 7  W.  IV.  to  1  Vict.    8  toIs.  i  «A  _Ai«      ka    i    « 

Perrt  and  Datibon,— 1  to  5  Vict    4  toIb.  .  >*>▼«■.     «w 

Gale  and  Datibon, — 5  to  6  Vict.    8  vols. 

Davison  and  Meriyalb,— 6  to  8  Viet    1  voL 

Bail  Court  Beportt. 

DowLDia,— 1  W.  IV.  to  4  Vict    9  toIb. 19  10    0 

Dowling  (New  Series),— 4  to  5  &  6  Vict  2  vols.  .  ..546 
Dowung  and  Lowndes,— 6  to  12  &  18  Vict  7  vols.  .  .  15  6  0 
Lowndes,  Maxwell,  and  Pollock, — 18  &  14  to  14  &  15  Vict 

2  vols. 4    7    0 

Bail  Court  Cases,  Parts  1  to  4,  in  Parts       .       .       .       .    0  11    0 


mow  offetttL 
ta&V. 
£   a.   d. 

0  10    0 


0  16    0 


1     5  0 

1  10  0 

3  15  0 

12  12  0 


8    0    0 


8    5  0 

0  18  0 

3  10  0 

1-5  0 

0    5  0 


Beporti  in  the  Court  of  Common  Pleas. 

Bridgman,  Orlando,— diaries  IL,  dt  Bannister.    1  voL 
Blackbtone,  H. — 28  to  36  G.  IIL    2  vols.      .... 
Bobanquet  and  Puller,— 30  to  47  &  Ilf.    5  vols.     .        .    . 

Taunton, — 48  to  59  G.  III.    8  vols. 

Broderip  and  Bingham,— 59  G.  III.  to  1  &  2  G.  IV.    8  vols. 
Bingham,— 3  G.  IV.  to  4  W.  IV.    10  vols.  .... 

Bingham  (New  Cases),— 4  W.  IV.  to  3  Vict    6to1s. 
Manning  and  Granger,— 8  to  8  Vict    7  vols.  ... 

Manning,  Granger  and  Soott  (or  Common  Bench), — 8  to  12 

&  13  Vict.    8  Tola, 19    7    6        4  10    0 

Manning,  Granger  &  Soott  (or  Common  Bench)— 18  Vict. 

to  20  Vict    Vols.  9  to  18 23  12    6 

Common  Bench  (New  Series).    17  vola.,  and  VoL  18,  Part  1   .  48  19    0 


8 

0 

0 

0  15 

0     , 

7 

3 

0 

1  15 

o    I 

11 

4 

0 

2    0 

0 

11 
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0 
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Beports  in  the  Court  of  Exchequer,  Plea  Side. 

Bunbubt, — 12  Anne  to  14  G.  IL  8v<x,  Dublin.    1  voL 

Pabksb,— 80  Chaa.  IL  to  6  G.  III.  8vo.,  Dublin.    1  voL 

Akbtbutmer, — 82  to  87  G.  III.    8  vols. 

M'Cleland,— 4  &  5  G.  IV.    1  voL  . 

M'Cleland  and  Younge,  6  &  6  G.  IV.    1  vol     . 

Youhoe  and  Jebvtb,— 7  to  11  O.  IV.    8  vols. 

Cbompton  and  Jbbvib,— 11  O.  IV.  to  1  &  2  W.  IV.    2  vols. 

Cromftoh  and  Meeson, — 2  to  4  W.  IV.    2  Tola. 

Cbompton,  Meeson  and  Rosooe,— 4  to  6  W.  IV.    2  vols. 

Meeson  and  Welsby,— 6  W.  IV.  to  10  Vict    17  vols. 

Exchequer  Rbpobtb,    The  (by  Welbbt,  Hublbtoxb,  and 

Gordon).    11  vol*. 

Hurlbtone  and  Norman.   7  vols 

and  Coltman.    2  vols,  and  VoL  8,  Parts  1  &  2 

Beports  in  the  Court  of  Exchequer,  Equity  Side. 

Wilson,— 57  G.  TIL  ***d.    Parti         .... 
N.B.  The  only  part  published. 

Dabtell,— 57  to  59  G.  IIL    1  vol. 

Younqb,— 11  G.  IV.  to  1  W.  IV.    1  toI. 

Younqb  and  Collyeb, — 4  W.  IV.  to  5  Vict.    4  vols. 

Beports  at  Nisi  Prins. 

Peakb,— 80  to  52  G.  IIL    2  vol* 

Esfinasbb,— 33  to  47  G.  IIL    0  vols,  in  3    .... 
Campbell, — 48  to  56  G.  III.    4  vols.       .... 
Starkie,— 57  G.  III.  to  8  G.  IV.    2  vols.,  and  Vol.  8,  Part  1 
N.B.  VoL  8  was  never  completed. 

Ryan  and  Moody, — 4  to  7  G.  IV.    1  vol. 
Moody  and  Malkin,— 8  G.  IV.  to  1  W.  IV.    1  yoL     . 
Moody  and  Robinson,— 1  W.  J  V.  to  7  &  8  Vict.    2  vols. 
Carrinqton  and  Payne,— 4  G.  IV.  to  4  Vict.    9  vols. 
Carrington  and  Mabshman, — 8  to  5  &  6  Vict    1  vol. 
Carrinqton  and  Kibwan, — 6  to  13  Vict    2  vol*. 
Carrinqton  and  Kibwan, — Vol.  3,  Parts  1  and  2  . 

V  VoL  8,  Part  2  is  the  last  pert  published  at  this  date. 
Foster  and  Finlason, — 8  yo1&,  and  Vol.  4,  Part  1 

*,*  These  Beports  will  be  regularly  continued. 

Beports  before  the  Privy  Council. 

Khapp,— HG.IV.to6A7W.IV.    8yo1s.   . 

Moobe.    14  vols.,  and  Vol.  15,  Parti  .... 

Moobe  (New  Series).    Vols.  1  &  2,  Part  1      . 

Moobe,  East  India  Appeals,  9  vols. 
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1  15    0 


Beports  in  the  Ecclesiastical  Courts. 

Phtlldiobe,— 49  G.  in.  to  1  &  2  G.  IV.    8  vols. 
Addams,— 2  to  7  G.  IV.    2  vols.,  and  VoL  8,  Part  1 
N.B.  YoL  8  was  never  completed. 

Haooabd,— 8G.IV.to3&4W.  IV.  8  vols,  and  Vol.  4,  Parts  1 


8  11    0 


and  2 8  18    0 

N.B.  YoL  4  was  never  completed. 


0  18    0 
2  10    0 
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PrktinCaLf. 

£    t.    A 

Cobtem,— 5  W.  IV.  to  7  &  8  Viet    8  vol*     .        .        .        ,886 

Robertson,— 7  to  18  &  14  Vict    VoL  1  and  2,  Part  1       .    .    2  18    0 

Robert*)*,— 14  &  15  Vict    Vol.  2,  Parts  2  and  8         .       .18    6 

N.B.— Vol  2  is  not  yet  complete. 

Deans  and  Swabey.    1855-7.    VoL  1 1  10    0 

Reports  in  Bankruptcy. 

Robe,— 50  to  56  G.  IIL    2  vols 2  15  0 

Deacon  and  Chtptt,— 2  to  5  W.  IV.    4  vols.      .        .        .    .  4  18  0 

Deacon,— 5  W.  IV.  to  8  Vict    4  vols. 6  18  0 

De  Gex,— 8  to  11  &  12  Vict    1  toI 2    4  0 

Db  Gex,  Macnaghten  and  Gordon, — 15  Vict    to    present 

time.    9  parts -.        .        .    .  1  17  0 

De  Gex  and  Jones.    Parts  1, 2, 8,  and  4       .  .        .14  6 

Db  Gex,  Fisher  and  Jones.    Part  1 0    6  0 

De  Gex,  Jones  and  Sioth,— Part  1 0    7  6 

Reports  of  Railway  and  Canal  Cases. 
Nicjholl,  Hare,  Carrow,  Oliver,  Bbtan,  and  Lefroy.  7  vols.  18    1    0 

Reports  of  Election  Cases, 

Peckwell, — 13  to  47  G.  III.,  8m    2  vols.      *       .  .        .210 

Corbett  and  Daniel* — 59  G.  III.,  8vo.    1  vol.   .        .  .    0  16    6 

Cookburn  and  Rows,— 2  &  8  W.  IV.,  8vo.    1  vol.  .        .19    6 

Knafp  and  Ombleb, — i  &  5  W.  IV.,  8vo.    1  voL        .  ..156 

Barron  and  Austin, — 5  &  6  Vict,  8vo.    1  voL       .  .       .    1  16    6 

Barron  and  Abnoldj—6  to  9  Vict,  8vo.    1  vol.        .  ..216 

Reports  of  Magistrates'  Cases. 

Dowlxng  and  Rtland,— 2  to  8  G.  IV.,  8vo.    4  vols. 
Kannino  and  Rtland,— 8  G.  IV.  to  1  W.  IV.,  8vo.     2  vols., 

and  Vol.  8,  Part  1 

N.B.  All  published. 

Nettle  and  Manning,— 8  to  6  W.  IV.,  8vo.    8  vols. 
Nevilb  and  Perry,— 7  W.  IV.  to  1  Vict,  8vo.    Parts  1  and  2 
N.B.  All  the  parts  published. 

Cabrow,  Hamerton  and  Allen  (New  Sessions  Cases),— 7  &  8 

to  14  &  15  Vict    8  vols.,  and  Vol.  4,  Parts  1  to  4    .        .826 
N.B.  All  the  parts  of  VoL  4  which  are  published. 

Crown  Cases. 

Levin's  Crown  Cases  on  the  Northern  Circuit,  1822  to 

1838, 12mo.    2  vols. 

Temple  and  Mew's  Criminal  Appeal  Cases,— 1849,  1852, 

8vo.    lvoL 17    6 

Denison,  Crown  Cases  Reserved,— 1844  to  1851.    2  vols.     3  12    0 
Dearslt,  ditto  1852  to  1856.    1  vol.    .266 

Dearslt  and  Bell,  ditto  1856  to  1867.    1  vol.    .266 

Bell,  ditto  1858  to  1860.    1  vol.   .17    0 

Lbioh  and  Cave,       ditto  Vol.  1,  Parte  1  to  5       .112    0 

Reports  in  the  Probate  and  Divoroe  Courts. 
Swabbt  and  Tristram,— 2  Vols.,  and  Vol.  8,  Parte  1  to  4      .    7  12    6 
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10    0 
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TBEATISES,  BOOKS  OF  PRACTICE,  Ac. 

♦ 

Publication  New  offend 

Price  in  Bd*.  inSdt. 

£    8.    d.  £    t .    d. 
Anobll  on  the  Law  of  Camera  of  Goods  and  Passengers  by 

Land  and  Water,  8vo.     1849 150  0  10    0 

Ashley's  Practice   of  Attachment   in  the   Mayor's  Court, 

London,  Second  Edition,  Syo.     1819 0    7    6  050 

Bell's  Law  of  Husband  and  Wife,  8vo.    1849         .       .        .    0  18    0        0  10    0 
I       Blaokstonb's  Commentaries,  Tweniy-firtt  Edition,  by  Har- 

orave,  Sweet,  Couch,  andWELSBT,  8vo.    1844.    4  vols.    8    8    0        15    0 
Bright  on  the  Law  of  Husband  and  Wife,  royal  8vo.    1849. 

2  vols. 2  10    0        1  10    0 

Burke's  Celebrated  Trials  connected  with  the  Aristocracy  and 
with  the  Upper  Classes  of  Society,  8vo.    1851.    2  vols.  .    .    1  12    0        0  16    0 
%*  Vol.  2  may  be  had  separately. 

Coote's  Treatise  on  the  Law  of  Mortgage,  Third  Edition.  1850    110    0  10    0 

Crabb's  Law  of  Real  Property,  8vo.  1846.  2  vols.  .  .  2  18  0  1  10  0 
Crabb's  Digest  and  Index  of  all  the  Statutes  from  Magna 

Charta  to  end  of  the  Seas.  9  &  10  Vict.  8vo.    1841—1847. 

4  vols. 660  880 

Crisp's  Conveyancer's  Guide,  Third  Edition,  post  8vo.    1885  .076  050 

Dwarrm'  General  Treatise  on  Statutes,  Second  Edition,  8vo. 
1848 110    0        100 

Fearnx  on  Remainders  and  Executory  Devises,  Tenth  Edition, 
with  an  Original  View  of  Executory  Interests  Id  Real  and  ' 

Personal  Property,  Ac,  by  Jobiah  W.  Smith,  1844.  2  vols.    2    4    0       15    0 

Fry's  Report  of  the,  Case  of  the  Canadian  Prisoners.  1889, 
tewed 066080 

Irying'S  Introduction  to  the  Study  of  the  Civil  Law,  Fourth 
Edition,  8vo.    1847 0    9    0       0    5    0 

Matthews'  Digest  of  the  Criminal  Law,  12mo.    1887     .       .    0  16    0      4    6    0 
Merswbthbb  and  Stephen's  History  of  Boroughs  and  Muni- 
cipal Corporations.    1885.    8  vols 4  14    6        0  12    0 

Phillipps  on  the  Law  of  Evidence,  Tenth  Edition,  by  Phxlufps 

and  Arnold.    185&.    2  vols. 2  16    0       116    0 

Platt's  Treatise  on  the  Law  of  Leases.    1847.    2  vols.       .    .    2  10    0        1  10    0 

Saxdebs'  Essay  on  Uses  and  Trusts,  Fifth  Edition,  by  Sanders 

and  Warner,  8vo.    1848.    2  vols 1  12    0        10    0 

Sanders'  Orders  in  Chancery  from  the  Earliest  Period,  8vo. 

1845 2  10    0        150 

Saunders  on  Pleading  and  Evidence,  Second  Edition,  by  Lush, 

8vo.    1851.    2  vols. 8  18    6        200 
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FniHeaUm  Now  offered 

Price  in  Bde.  in  3d*. 

£   «.    d.  £    «.    d, 

Taylor's  Book  of  Righto,  12mo.    1888 0    6    6  0    4     0 

Watkins'   Principles    of  Conreyancing,   Ninth  Edition,   by 

Whits,  8to.    1846. ..018    0  076 

WoRTHnroroif's  General  Precedent  for  Wills,  Fourth  Edition, 

12mo.     1842 0  15    0  050 

Woolrtch  on  the  Lew  of  Sewers,  Second  Edition,  8vo.  1849,  0  10  0  0  7  6 
Woolrtch  on  the  Law  of  Waters,  including  Rights  in  the 

Sea,  Rivers,  Canals,  &<x,  Second  Edition,  8vo.    1851     .        .    0  18    0  0  10    0 

Woolrtch  on  the  Law  of  Legal  Tune,  8yo.    1851          .        .076  040 

Woolrtch  on  the  Publio  Health  Act,  12mo.    1848    •       ..050  026 


££•  THE  NSW  REPOBTS,  a  New  Weekly  Publication,  giving 
the  Reports  of  Oases  decided  up  to  and  including  the  Tuesday 
previous. 

Published  every  Friday  afternoon  in  each  week  of  the  legal  year. 

The  price  of  each  No.,  consisting  of  not  less  than  38  pp.  and 
a  Wrapper,  is  13d. 

If  the  No.  consists  of  more  than  that  number  of  pages,  then  an 
extra  charge,  pro  rata,  is  imposed. 

Subscribers  for  the  whole  legal  year,  by  payment  in  advance, 

will  ensure  the  punctual  delivery  of  the  "NEW  REPORTS"  on 

the  following  terms : — 

£      t.      d. 

The   "NEW  REPORTS"  (only)     .        .280 

„  ,,  „         including  Digest      2      7      6 

(Published  Half-yearly). 

Volumes  I.  to  V.  are  now  published,  each  containing  the 
List  of  Oases,  dkc,  and  the  Half-yearly  Digest,  and  may  be  had 
at  the  Publishing  Office :  W.  MAXWELL,  88,  Bell  Yard,  Lincoln's 
Inn,  W.O., 

Where  Subscriptions  also  will  be  received. 
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